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1. Legal Uncertainty 

a. Non-retention 

 

The following amendments and new clauses have been tabled in relation to the complete and 

comprehensive retention of EU law: 

 
Amendment 8 (Grieve) 

 

Clause 5, page 3, line 20, leave out subsections (4) and (5). 

 

Member’s explanatory statement 

To allow the Charter of Fundamental rights to continue to apply domestically in the interpretation and 

application of retained EU law. 

 

93 (McCarthy) 

 

Clause 4, page 2, line 45, leave out sub-paragraph (b)  

 

Member’s explanatory statement  

The test set out at Clause 4(1)(a), that such rights are available in domestic law immediately before exit 

day, is sufficient for those rights to continue to be available following the UK’s exit from the EU. 

 

94 (McCarthy) 

 

Clause 4, page 3, line 4, leave out paragraph (b) 

 

Member’s explanatory statement  

Clause 4(2)(b) excludes rights arising under EU directives which are not recognised by the courts. This 

Amendment would remove Clause 4(2)(b) so that rights arising under EU directives (but not yet 

adjudicated on by the courts) are protected and continue to be available in UK courts. 

 

95 (McCarthy) 

 

Clause 4, page 3, line 9, at end insert— 

 

“(4) Where, following the United Kingdom’s exit from the EU, no specific provision has been 

made in respect of an aspect of EU law applying to the UK or any part of the United Kingdom 

immediately prior to the United Kingdom’s exit from the EU, that aspect of EU law shall continue 
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to be effective and enforceable in the United Kingdom with equivalent scope, purpose and effect 

as immediately before exit day.  

 

(5) Where, following the United Kingdom’s exit from the EU, retained EU law is found to 

incorrectly or incompletely transpose the requirements of EU legislation in force on exit day, a 

Minister of the Crown shall make regulations made subject to an enhanced scrutiny procedure 

so as to ensure full transposition of the EU legislation.” 

 

Member’s explanatory statement  

New subsection (4) deals with a situation where the UK has incorrectly implemented a directive. In cases of 

incorrect implementation, reliance on the EU directive may still be necessary. New subsection (5) would 

ensure that where the UK has not correctly or completely implemented EU law, prior to exit day, there will 

be a statutory obligation on Ministers to modify UK law to ensure that the relevant EU legislation is 

correctly and fully implemented. 

 

NC60 (Creagh) 

 

To move the following Clause—  

 

“Retention of principles of EU environmental law  

 

(1) On and after exit day the environmental principles of European Union law become principles 

of United Kingdom law in accordance with this section.  

 

(2) The “environmental principles of EU law” are the principles set out in Article 191 of the 

Treaty on the Functioning of the European Union (the precautionary principle; the principle that 

preventive action should be taken; the principle that environmental damage should as a priority 

be rectified at source and that the polluter should pay).  

 

(3) A court or tribunal interpreting or applying an enactment must, so far as it is possible to do 

so, construe or apply the enactment in a manner that is compatible with the environmental 

principles of EU law.  

 

(4) A public authority must, in the exercise of its functions, have regard to the environmental 

principles of EU law.”  

 

Member’s explanatory statement  

This new clause would ensure that after withdrawal from the EU, the environmental principles of EU law 

would be retained as part of UK law. 

 

Amendment 391 (Davis) 

 

 Schedule 7, page 47, line 26, at end insert— 

 

  “Explanatory statements for certain powers: appropriateness, equalities etc. 

 

(1) This paragraph applies where a statutory instrument containing regulations under 

section 7, 8 or 9, or a draft of such an instrument, is to be laid before each House of 

Parliament.  

 

(2) Before the instrument or draft is laid, the relevant Minister must make a statement to 

the effect that in the Minister’s opinion the instrument or draft does no more than is 

appropriate.  

 

(3) Before the instrument or draft is laid, the relevant Minister must make a statement—  

 

(a) as to whether the instrument or draft amends, repeals or revokes any 

provision of equalities legislation, and  
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(b) if it does, explaining the effect of each such amendment, repeal or 

revocation.  

 

(4) Before the instrument or draft is laid, the relevant Minister must make a statement to 

the effect that, in relation to the instrument or draft, the Minister has, so far as required 

to do so by equalities legislation, had due regard to the need to eliminate 

discrimination, harassment, victimisation and any other conduct that is prohibited by or 

under the Equality Act 2010.  

 

(5) Before the instrument or draft is laid, the relevant Minister must make a statement 

otherwise explaining—  

 

(a) the instrument or draft,  

 

(b) the reasons for it,  

 

(c) the law before exit day which is relevant to it, and  

 

(d) its effect (if any) on retained EU law.  

 

(6) If the relevant Minister fails to make a statement required by sub-paragraph (2), (3), 

(4) or (5) before the instrument or draft is laid, a Minister of the Crown must make a 

statement explaining why the relevant Minister has failed to do so.  

 

(7) A statement under sub-paragraph (2), (3), (4), (5) or (6) must be made in writing 

and be published in such manner as the Minister making it considers appropriate.  

 

(8) For the purposes of this paragraph, where an instrument or draft is laid before each 

House of Parliament on different days, the earlier day is to be taken as the day on 

which it is laid before both Houses. 

 

(9) This paragraph does not apply in relation to any laying before each House of 

Parliament of an instrument or draft instrument where an equivalent draft instrument 

(ignoring any differences relating to procedure) has previously been laid before both 

Houses.  

 

(10) In this paragraph— “equalities legislation” means the Equality Act 2006, the 

Equality Act 2010 or any subordinate legislation made under either of those Acts; “the 

relevant Minister” means the Minister of the Crown who makes, or is to make, the 

instrument.”  

 

Member’s explanatory statement  

This amendment imposes requirements on Ministers of the Crown to make explanatory statements 

in relation to regulations or draft regulations under Clause 7, 8 or 9. The statements will be 

published and must, in particular, deal with the appropriateness of the regulations and their 

relationship to equalities legislation as well as providing specified further information. 

 

 

b. The Status of Retained EU Law  

Though no one has tabled an amendment which attempts to assign legal status to retained 

EU law, the following amendments are relevant to the issue: 

 
 

NC55 (Grieve) 

 

To move the following Clause— 

 

“Treatment of retained law (No. 2)  
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(1) Following the day on which this Act is passed, no modification may be made to retained EU law 

except by primary legislation, or by subordinate legislation made under this Act.  

 

(2) The Secretary of State must by regulations establish a schedule listing technical provisions of retained 

EU law that may be amended by subordinate legislation.  

 

(3) Subordinate legislation to which subsection (2) applies must be subject to an enhanced scrutiny 

procedure, to be established by regulations made by the Secretary of State after approval in draft by both 

Houses of Parliament, which must include consultation with the public and relevant stakeholders.  

 

(4) Delegated powers may be used only to modify provisions of retained EU law listed in any Schedule 

made under subsection (2) to the extent that such modification will not limit the scope or weaken 

standards of equalities, environmental and employment protection, and consumer standards.”  

 

Member’s explanatory statement  

This amendment would qualify the powers conferred to alter law by statutory instrument after exit day. 

 

Amendment 102 (McCarthy) 

 

Schedule 8, page 50, line 2, leave out paragraph 3  

 

Member’s explanatory statement  

This amendment would remove the additional power provided in paragraph 3 (to make subordinate 

legislation). 

 

Amendment 103 (McCarthy) 

 

Schedule 8, page 50, line 41, leave out paragraph 5  

 

Member’s explanatory statement  

This amendment would remove the future powers to make subordinate legislation in paragraph 5. 

 

Amendment 11 (Grieve) 

 

Schedule 8, page 55, line 17, leave out “primary legislation and not”  

 

Member’s explanatory statement  

This amendment would remove the proposal to allow secondary legislation to be treated as primary for the 

purposes of the Human Rights Act 1998 

 

2. Access to Justice and Legal Challenges Post-Exit 

Amendment 10 (Grieve) 

 

Schedule 1, page 15, line 5, leave out paragraphs 1 to 3  

 

Member’s explanatory statement  

To allow challenges to be brought to retained EU law on the grounds that it is in breach of general 

principles of EU law. 

 

 

 

Amendment 105 (McCarthy) 

 

Schedule 1, page 15, line 21, leave out paragraph 3  

 

Member’s explanatory statement  
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This amendment leave out paragraph 3, thus retaining the right of action in domestic law in relation to 

general principles of EU law. 

 

Amendment 139 (Creagh) 

 

Schedule 1, page 15, line 29, at end insert— 

 

“except in relation to anything occurring before that day”.  

 

Member’s explanatory statement  

This amendment, together with Amendments 140 and 141, would restore the right to obtain damages 

after exit day in respect of governmental failures before exit day to comply with European Union 

obligations. 

 

Amendment 302 (Gillan) 

 

Schedule 1, page 15, line 29, at end insert— 

 

“except in relation to anything occurring before that day. 

(2) “Anything occurring before that day” in sub-paragraph (1) shall be taken to mean any action 

commenced before or after exit day in relation to any act before exit day.” 

 

Member’s explanatory statement 

This amendment would enable actions to be brought under the Francovich rule either before or after exit 

day if they related to an act before exit day. 

 

Amendment 303 (Gillan) 

 

 Clause 6, page 3, line 32, after “Court” insert— 

 

  “except in relation to anything that happened before that day”. 

 

 Member’s explanatory statement 

This amendment would bind UK courts to European Court principles laid down or decisions made after exit 

day if they related to an act before exit day. 

 

Amendment 304 (Gillan) 

 

Clause 6, page 3, line 33, at end insert— 

 

 “except in relation to anything that happened before that day”. 

 

Member’s explanatory statement 

This amendment would enable UK courts to refer matters to the European Court on or after exit day if 

those matters related to an act before exit day. 

 

Amendment 335 (Corbyn) 

 

Schedule 1, page 15, line 29, at end insert—  

 

“, except in cases whereby the breach of Community law took place on or before exit day.  

 

4A For the purposes of paragraph 4 the exit day appointed must not be before the end of any transitional 

period agreed under Article 50 of the Treaty on the Functioning of the European Union.”  

 

Member’s explanatory statement  

This amendment ensures that the right to obtain damages if the Government fails to uphold its obligations 

continues as long as the UK remains under the existing structure of rules and regulation. 
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3. Legality and Limitations on Executive Powers 

a. Delegated Powers 

A number of amendments have been tabled in relation to the Bill’s delegated powers, 

including amendments aimed at tightening the drafting, and therefore the scope, of the 

powers, e.g., to change ‘appropriate’ to ‘necessary’. They include: 

 
Amendment 65 (Leslie) (see also Blackford amendments 205-208 relating to clauses 8, 9 and 17) 

 

Clause 7, page 5, line 4, leave out “appropriate” and insert “necessary”  

 

Member’s explanatory statement  

This Amendment would reduce the wide discretion for using delegated legislation and limit it to those 

aspects which are unavoidable. 

 

Amendment 1 (Grieve) 

 

Clause 7, page 5, line 8, leave out “(but are not limited to)” and insert “and are limited to”  

 

Member’s explanatory statement  

To restrict the power of a Minister to make regulations to amend retained EU law to cases where the EU 

law is deficient in the way set out in the Bill.  

 

Amendment 56 (Leslie) 

 

Clause 7, page 5, line 8, leave out “(but are not limited to)”  

 

Member’s explanatory statement  

This amendment would remove the ambiguity in Clause 7 which sets out a definition of ‘deficiencies in 

retained EU law’ but allows Ministers significant latitude. By removing the qualifying phrase ‘but are not 

limited to’, subsection (2) becomes a more precise prescribed set of circumstances where Ministers may 

and may not make regulations. 

 

Amendment 15 (Grieve) 

 

Clause 7, page 5, line 5, leave out from “effectively” to end of line 6 on page 6. 

 

No explanatory statement 

 

Amendment 16 (Grieve) 

 

Clause 7, page 6, line 21, leave out subsection (8). 

 

No explanatory statement 

 

Amendment 2 (Grieve) (see also amendment 12 in relation to cl 8 and amendment 13 in relation to clause 9) 

 

Clause 7, page 6, line 18, at end insert— 

 

“(g) make any other provision, unless the Minister considers that the conditions in subsection 

(6A) where relevant are satisfied in relation to that provision. 

 

(6A) Those conditions are that— 

 

(a) the policy objective intended to be secured by the provision could not be secured by non-

legislative means;  

 

(b) the effect of the provision is proportionate to the policy objective;  
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(c) the provision, taken as a whole, strikes a fair balance between the public interest and the 

interests of any person adversely affected by it;  

 

(d) the provision does not remove any necessary protection;  

 

(e) the provision does not prevent any person from continuing to exercise any right or freedom 

which that person might reasonably expect to continue to exercise;  

 

(f) the provision is not of constitutional significance” 

 

Member’s explanatory statement  

To narrow down the circumstances in which this power can be exercised. 

 

Amendment 388 (Grieve) 

 

Clause 7, page 5, line 44, leave out subsection (5) 

 

No explanatory statement 

 

 

Amendment 96 (McCarthy) 

 

Clause 7, page 6, line 18, at end insert—  

 

“(g) limit the scope or weaken standards of environmental protection.”  

 

Member’s explanatory statement  

This Amendment ensures that the power to make regulations in Clause 7 may not be exercised to reduce 

environmental protection. 

 

 

Amendment 138 (Creagh) 

 

Clause 7, page 6, line 18, at end insert— 

 

“(6A) Regulations may not be made under this section unless a Minister of the Crown has 

certified that the Minister is satisfied that the regulations do not remove or reduce any 

environmental protection provided by retained EU law.” 

 

Member’s explanatory statement 

This amendment ensures that regulations under this section cannot interfere with environmental protection 

under retained EU law, by requiring a Ministerial certificate. 

 

Amendment 264 (Blackford) 

 

Clause 7, page 5, line 7, at end insert—  

 

“(1A) The Secretary of State shall make regulations to define “failure to operate efficiently” for 

the purposes of this section.”  

 

Member’s explanatory statement  

This amendment would require the Secretary of State to define in regulations one of the criteria for the use 

of Clause 7 powers to deal with deficiencies arising from withdrawal from the EU. 

Amendment 97 (McCarthy) 

 

Clause 8, page 6, line 38, at end insert—  

 

“(e) limit the scope or weaken standards of environmental protection.”  
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Member’s explanatory statement  

This Amendment ensures that the power to make regulations in Clause 8 may not be exercised to reduce 

environmental protection. 

 

 

NC24 (McCarthy) 

 

“Scope of delegated powers  

 

Subject to sections 8 and 9 and paragraphs 13 and 21 of Schedule 2, any power to make, 

confirm or approve subordinate legislation conferred or modified under this Act and its 

Schedules must be used, and may only be used, insofar as is necessary to ensure that retained 

EU law continues to operate with equivalent scope, purpose and effect following the United 

Kingdom’s exit from the EU.”  

 

Member’s explanatory statement  

The purpose of this amendment is to ensure that the powers to create secondary legislation given to 

Ministers by the Bill can be used only in pursuit of the overall statutory purpose, namely to allow retained 

EU law to continue to operate effectively after exit day. 

 

Amendment 98 (McCarthy) 

 

Clause 9, page 7, line 8, at end insert—  

 

“(e) limit the scope or weaken standards of environmental protection.”  

 

Member’s explanatory statement  

This Amendment ensures that the power to make regulations in Clause 8 may not be exercised to reduce 

environmental protection. 

 

Amendment 18 (Bryant) (see also Corbyn’s amendment 32; Leslie’s amendment 59) 

Clause 9, page 7, line 2, leave out “(including modifying this Act)” and insert “except modifying this Act, 

the Parliament Acts 1911 and 1949 and any Act granted Royal Assent in the session of Parliament in 

which this Act is passed”  

 

Member’s explanatory statement  

This removes the power of Ministers to amend this Act, the Parliament Acts and any Act granted assent in 

this session of Parliament. It is necessary so as to safeguard the constitutional provisions in the Parliament 

Acts, such as the provision that a Parliament cannot last more than five years and the relative powers of 

the House of Lords. 

 

Amendment 339 (Corbyn) 

 

Schedule 4, page 33, leave out lines 1 to 3  

 

Member’s explanatory statement  

This amendment would remove the power of public authorities to levy fees or charges via tertiary 

legislation. 

 

 

Amendment 99 (McCarthy) 

 

Clause 17, page 14, line 13, at end insert—  

 

“(8) Regulations under this section may not limit the scope or weaken standards of environmental 

protection.”  

 

Member’s explanatory statement  

This amendment ensures that the power to make regulations in Clause 17 may not be exercised to reduce 

environmental protection. 
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Amendment 207 (Blackford) 

 

Clause 17, page 13, line 35, leave out “appropriate” and insert “necessary” 

 

No explanatory statement. 

 

Amendment 208 (Blackford) 

 

Clause 17, page 14, line 7, leave out “appropriate” and insert “necessary” 

 

No explanatory statement 

 

b. Parliamentary Scrutiny of Statutory Instruments 

Amendment 68 (Leslie) 

 

Schedule 7, page 39, line 13, leave out sub-paragraphs (1) to (3) and insert—  

 

“(1) If a Minister considers it appropriate to proceed with the making of regulations under 

section 7, the Minister shall lay before Parliament—  

(a) draft regulations,  

 

(b) an explanatory document and  

 

(c) a declaration under sub-paragraph (3).  

 

(2) The explanatory document must—  

 

(a) introduce and explain the amendment made to retained EU law by each proposed 

regulation, and  

 

(b) set out the reason why each such amendment is necessary (or, in the case where the 

Minister is unable to make a statement of necessity under subparagraph (3)(a), the 

reason why each such amendment is nevertheless considered appropriate).  

 

(3) The declaration required in sub-paragraph (1) must either—  

 

(a) state that, in the Minister’s view, the provisions of the draft regulations do not 

exceed what is necessary to prevent, remedy or mitigate any deficiency in retained EU 

law arising from the withdrawal of the United Kingdom from the EU (a “statement of 

necessity”); or  

 

(b) include a statement to the effect that although the Minister is unable to make a 

statement of necessity the Government nevertheless proposes to exercise the power to 

make the regulations in the form of the draft.  

 

(4) Subject as follows, if after the expiry of the 21-day period a joint committee of both Houses 

of Parliament appointed to consider draft regulations under this Schedule (“the joint committee”) 

has not reported to both Houses a resolution in respect of the draft regulations laid under sub-

paragraph (1), the Minister may proceed to make a statutory instrument in the form of the draft 

regulations.  

 

(5) A statutory instrument containing regulations under sub-paragraph (4) shall be subject to 

annulment in pursuance of a resolution of either House of Parliament.  

 

(6) The procedure in sub-paragraphs (7) to (9) shall apply to the proposal for the draft 

regulations instead of the procedure in sub-paragraph (4) if—  

 

(a) either House of Parliament so resolves within the 21-day period,  
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(b) the joint committee so recommends within the 21-day period and neither House by 

resolution rejects the recommendation within that period, or  

 

(c) the draft regulations contain provision to—  

 

(i) establish a public authority in the United Kingdom,  

 

(ii) provide for any function of an EU entity or public authority in a member 

State to be exercisable instead by a public authority in the United Kingdom 

established by regulations under section 7, 8 or 9 or Schedule 2,  

 

(iii) provides for any function of an EU entity or public authority in a member 

State of making an instrument of a legislative character to be exercisable 

instead by a public authority in the United Kingdom,  

 

(iv) imposes, or otherwise relates to, a fee in respect of a function exercisable 

by a public authority in the United Kingdom,  

 

(v) creates, or widens the scope of, a criminal offence, or  

 

(vi) creates or amends a power to legislate.  

 

(7) The Minister must have regard to—  

 

(a) any representations,  

 

(b) any resolution of either House of Parliament, and  

 

(c) any recommendations of a committee of either House of Parliament charged with 

reporting on the proposal for the draft regulations, made during the 60-day period 

with regard to the draft regulations.  

 

(8) If after the expiry of the 60-day period the draft regulations are approved by a resolution of 

each House of Parliament, the Minister may make regulations in the form of the draft.  

 

(9) If after the expiry of the 60-day period the Minister wishes to proceed with the draft 

regulations but with material changes, the Minister may lay before Parliament— (a) revised draft 

regulations, and (b) a statement giving a summary of the changes proposed.  

 

(10) If the revised draft regulations are approved by a resolution of each House of Parliament, 

the Minister may make regulations in the terms of the revised draft. 

 

(11) For the purposes of sub-paragraphs (1) to (10) regulations are made in the terms of draft 

regulations or revised draft regulations if they contain no material change to their provisions.  

 

(12) In sub-paragraphs (1) to (10), references to the “21-day” and “60-day” periods in relation 

to any draft regulations are to the periods of 21 and 60 days beginning with the day on which 

the draft regulations were laid before Parliament.  

 

(13) For the purposes of sub-paragraph (12), no account is to be taken of any time during which 

Parliament is dissolved or prorogued or during which either House is adjourned for more than 

four days.”  

 

Member’s explanatory statement  

This amendment would require the Minister to provide an explanatory statement on whether the 

regulations simply transpose EU law or make further changes, subject to a check by a committee of the 

House, and require that if the regulations involve more than simple transposition the super affirmative 

procedure must be used. 
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Amendment 277 (Leslie)  

 

Clause 7, page 5, line 41, at end insert—  

 

“(3A) Regulations under this section may not be made unless a Minister of the Crown has laid 

before each House of Parliament a report setting out how any functions, regulation-making 

powers or instruments of a legislative character undertaken by EU entities prior to exit day and 

instead to be exercisable by a public authority in the United Kingdom shall also be subject to the 

level of legislative scrutiny by the UK Parliament equivalent to that available to the European 

Parliament prior to exit day.”  

 

Member’s explanatory statement  

This amendment would ensure that any regulatory or rule-making powers transferred from EU entities to 

UK public bodies receive the same degree of scrutiny that would have been the case if the UK had 

remained in the European Union. 

 

Amendment 3 (Grieve) 

 

Schedule 7, page 39, line 30, leave out sub-paragraphs (3) to (10) and insert— 

 

“(3) A Minister of the Crown must not make an Order under (1) and (2) above or any other Order to 

which this Schedule applies, unless— 

 

(a) a draft Order and explanatory document has been laid before Parliament in accordance with 

paragraph 1A; and  

 

(b) in the case of any Order which can be made other than solely by a resolution of each House 

of Parliament, the Order is made as determined under paragraph 1B in accordance in 

accordance with— 

 

(i) the negative resolution procedure (see paragraph 1C); or  

 

(ii) the affirmative resolution procedure (see paragraph 1D); or 

 

(c) it is declared in the Order that it appears to the person making it that because of the urgency 

of the matter, it is necessary to make the Order without a draft being so approved (see 

paragraph 1E). 

 

Draft Order and Explanatory document laid before Parliament 

 

1A (1) If the minister considers it appropriate to proceed with the making of an Order under this Part, he 

must lay before Parliament—  

 

(a) a draft of the Order, together with  

 

(b) an explanatory document.  

 

(2) The explanatory document must—  

 

(a) explain under which power or powers in this Part the provision contained in the Order is 

made;  

 

(b) introduce and give reasons for the provision;  

 

(c) explain why the Minister considers that— 

 

(i) in the case of an Order under section 7, include, so far as appropriate, an 

assessment of the extent to which the provision made by the Order would prevent, 

remedy or mitigate— 
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(a) any failure of retained EU law to operate effectively; or  

 

(b) any other deficiency in retained EU law arising from the withdrawal of the 

United Kingdom from the EU, 

   

(ii) in the case of an Order under section 8, include, so far as appropriate, an 

assessment of the extent to which the provision made by the Order would prevent or 

remedy any breach, arising from the withdrawal of the United Kingdom from the EU, of 

the international obligations of the United Kingdom,  

 

(iii) in the case of an Order under section 9, include, so far as appropriate, an 

assessment of the extent to which implementation of the withdrawal agreement should 

be in force on or before exit day. 

 

 (d) identify and give reasons for— 

 

  (i) any functions of legislating conferred by the Order; and  

 

(ii) the procedural requirements attaching to the exercise of those functions. 

 

Determination of Parliamentary procedure 

 

1B (1) The explanatory document laid with a draft Order under paragraph 1A must contain a 

recommendation by the Minister as to which of the following should apply in relation to the making of an 

Order pursuant to the draft Order—  

 

(a) the negative resolution procedure (see paragraph 1C); or  

 

(b) the affirmative resolution procedure (see paragraph 1D).  

 

(2) The explanatory document must give reasons for the Minister’s recommendation.  

 

(3) Where the Minister’s recommendation is that the negative resolution procedure should apply, that 

procedure shall apply unless, within the 20-day period either House of Parliament requires that the 

affirmative resolution procedure shall apply, in which case that procedure shall apply. 

 

(4) For the purposes of this paragraph a House of Parliament shall be taken to have required a procedure 

within the 20-day period if—  

 

(a) that House resolves within that period that that procedure shall apply; or  

 

(b) in a case not falling within sub paragraph (4)(a), a committee of that House charged with 

reporting on the draft Order has recommended within that period that that procedure should 

apply and the House has not by resolution rejected that recommendation within that period.  

 

(5) In this section the “20-day period” means the period of 20 days beginning with the day on which the 

draft Order was laid before Parliament under paragraph 1A. 

 

Negative resolution procedure  

 

1C (1) For the purposes of this Part, the “negative resolution procedure” in relation to the making of an 

Order pursuant to a draft order laid under paragraph 1A is as follows.  

 

(2) The Minister may make an order in the terms of the draft Order subject to the following provisions of 

this paragraph.  

 

(3) The Minister may not make an order in the terms of the draft Order if either House of Parliament so 

resolves within the 40-day period.  
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(4) For the purposes of this paragraph an Order is made in the terms of a draft Order if it contains no 

material changes to the provisions of the draft Order.  

 

(5) In this paragraph the “40-day period” means the period of 40 days beginning with the day on which 

the draft Order was laid before Parliament under paragraph 1A. 

 

Affirmative resolution procedure 

 

1D (1) For the purposes of this Part the “affirmative resolution procedure” in relation to the making of an 

Order pursuant to a draft Order laid under paragraph 1A is as follows.  

 

(2) The Minister must have regard to—  

 

(a) any representations,  

 

(b) any resolution of either House of Parliament, and  

 

(c) any recommendations of a committee of either House of Parliament charged with reporting 

on the draft Order, made during the 40-day period with regard to the draft Order.  

 

(3) If, after the expiry of the 40-day period, the minister wishes to make an Order in the terms of the 

draft, he must lay before Parliament a statement—  

 

(a) stating whether any representations were made under sub-paragraph (2)(a); and  

 

(b) if any representations were so made, giving details of them.  

 

(4) The Minister may after the laying of such a statement make an Order in the terms of the draft if it is 

approved by a resolution of each House of Parliament.  

 

(5) If, after the expiry of the 40-day period, the Minister wishes to make an Order consisting of a version 

of the draft Order with material changes, he must lay before Parliament—  

 

(a) a revised draft Order; and  

 

(b) a statement giving details of—  

 

(i) any representations made under sub-paragraph (2)(a); and  

 

(ii) the revisions proposed. 

 

(6) The Minister may after laying a revised draft Order and statement under subparagraph (5) make an 

Order in the terms of the revised draft if it is approved by a resolution of each House of Parliament.  

 

(7) For the purposes of sub-paragraphs (4) an Order is made in the terms of a draft Order if it contains 

no material changes to the provisions of the draft Order.  

 

(8) In this paragraph the “40-day period” has the meaning given by paragraph 4(5)(a). 

 

Procedure in urgent cases 

 

1E (1) If an Order is made without being approved in draft, the person making it must lay it before 

Parliament, accompanied by the required information, after it is made.  

 

(2) If, at the end of the period of one month beginning with the day on which the original Order was 

made, a resolution has not been passed by each House approving the original or replacement Order, the 

Order ceases to have effect.  

 

(3) For the purposes of sub-paragraph (1), “required information” means—  
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(a) a statement of the reasons for proceeding under paragraph 1E; and  

 

(b) an explanatory document, as set out in paragraph 1A (2).” 

 

Member’s explanatory statement 

To set up a triage and scrutiny system under the control of Parliament for determining how Statutory 

Instruments under Clause 7 of the Bill will be dealt with. 

 

Amendment 4 (Grieve) 

 

Schedule 7, page 40, line 32, leave out from “is” to end of line 34 and insert “subject to the rules set out 

in paragraphs 1 to 1E above.”  

 

Member’s explanatory statement  

Consequential amendment to Amendment 3. 

 

Amendment 392 (Walker) 

 

Schedule 7, page 39, line 33, at end insert—  

 

“( ) See paragraph 2A for restrictions on the choice of procedure under subparagraph (3).”  

 

Member’s explanatory statement  

This amendment signposts the existence, and location within the Bill, of a scrutiny process involving a 

committee of the House of Commons for regulations under Clause 7 for which there is a choice between 

negative and affirmative procedures. 

 

 

Amendment 393 (Walker) 

 

Schedule 7, page 42, line 4, at end insert—  

 

“Parliamentary committee to sift certain regulations involving Minister of the Crown  

 

2A  (1) Sub-paragraph (2) applies if a Minister of the Crown who is to make a statutory 

instrument to which paragraph 1(3) applies is of the opinion that the appropriate procedure for 

the instrument is for it to be subject to annulment in pursuance of a resolution of either House of 

Parliament.  

 

(2) The Minister may not make the instrument so that it is subject to that procedure unless— 

 

(a) condition 1 is met, and  

(b) (b) either condition 2 or 3 is met.  

 

(3) Condition 1 is that a Minister of the Crown—  

 

(a) has made a statement in writing to the effect that in the Minister’s opinion the 

instrument should be subject to annulment in pursuance of a resolution of either House 

of Parliament, and  

 

(b) has laid before the House of Commons—  

(i) a draft of the instrument, and  

(ii) a memorandum setting out the statement and the reasons for the Minister’s opinion.  

 

(4) Condition 2 is that a committee of the House of Commons charged with doing so has made 

a recommendation as to the appropriate procedure for the instrument.  

 

(5) Condition 3 is that the period of 10 sitting days beginning with the first sitting day after the 

day on which the draft instrument was laid before the House of Commons as mentioned in sub-
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paragraph (3) has ended without any recommendation being made as mentioned in sub-

paragraph (4).  

 

(6) In sub-paragraph (5) “sitting day” means a day on which the House of Commons sits.  

 

(7) Nothing in this paragraph prevents a Minister of the Crown from deciding at any time before 

a statutory instrument to which paragraph 1(3) applies is made that another procedure should 

apply in relation to the instrument (whether under paragraph 1(3) or 3). 

 

(8) Section 6(1) of the Statutory Instruments Act 1946 (alternative procedure for certain 

instruments laid in draft before Parliament) does not apply in relation to any statutory instrument 

to which this paragraph applies.”  

 

Member’s explanatory statement  

This amendment ensures that regulations under Clause 7 for which there is a choice between negative and 

affirmative procedures cannot be subject to the negative procedure without first having been subject to a 

scrutiny process involving a committee of the House of Commons. The scrutiny process envisages that the 

committee will make a recommendation as to the appropriate procedure in the light of draft regulations 

and other information provided by the Government. 

 

Amendment 394 (Walker) 

 

Schedule 7, page 42, line 31, at end insert—  

 

“(7) Sub-paragraph (8) applies to a statutory instrument to which paragraph 1(3) applies where 

the Minister of the Crown who is to make the instrument is of the opinion that the appropriate 

procedure for the instrument is for it to be subject to annulment in pursuance of a resolution of 

either House of Parliament.  

 

(8) Paragraph 2A does not apply in relation to the instrument if the instrument contains a 

declaration that the Minister is of the opinion that, by reason of urgency, it is necessary to make 

the regulations without meeting the requirements of that paragraph.”  

 

Member’s explanatory statement  

This amendment permits the scrutiny process for deciding whether certain regulations under Clause 7 

should be subject to the negative or affirmative procedure to be disapplied in urgent cases. 

 

Amendment 395 (Walker) 

 

Schedule 7, page 43, line 19, at end insert—  

 

“( ) See paragraph 10A for restrictions on the choice of procedure under subparagraph (3).”  

 

Member’s explanatory statement  

This amendment signposts the existence, and location within the Bill, of a scrutiny process involving a 

committee of the House of Commons for regulations under Clause 8 for which there is a choice between 

negative and affirmative procedures. 

 

Amendment 396 (Walker) 

 

Schedule 7, page 43, line 47, at end insert—  

 

“( ) See paragraph 10A for restrictions on the choice of procedure under subparagraph (3).”  

 

Member’s explanatory statement  

This amendment signposts the existence, and location within the Bill, of a scrutiny process involving a 

committee of the House of Commons for regulations under Clause 9 for which there is a choice between 

negative and affirmative procedures. 
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Amendment 397 (Walker) 

 

Schedule 7, page 45, line 11, at end insert—  

 

“Parliamentary committee to sift certain regulations involving Minister of the Crown  

 

10A (1) Sub-paragraph (2) applies if a Minister of the Crown who is to make a statutory 

instrument to which paragraph 5(3) or 6(3) applies is of the opinion that the appropriate 

procedure for the instrument is for it to be subject to annulment in pursuance of a resolution of 

either House of Parliament.  

 

(2) The Minister may not make the instrument so that it is subject to that procedure unless—  

(a) condition 1 is met, and  

(b) either condition 2 or 3 is met.  

 

(3) Condition 1 is that a Minister of the Crown—  

 

(a) has made a statement in writing to the effect that in the Minister’s opinion the instrument 

should be subject to annulment in pursuance of a resolution of either House of Parliament, and  

 

(b) has laid before the House of Commons—  

 

(i) a draft of the instrument, and  

(ii) a memorandum setting out the statement and the reasons for the Minister’s opinion.  

(4) Condition 2 is that a committee of the House of Commons charged with doing so has made 

a recommendation as to the appropriate procedure for the instrument.  

 

(5) Condition 3 is that the period of 10 sitting days beginning with the first sitting day after the 

day on which the draft instrument was laid before the House of Commons as mentioned in sub-

paragraph (3) has ended without any recommendation being made as mentioned in sub-

paragraph (4).  

 

(6) In sub-paragraph (5) “sitting day” means a day on which the House of Commons sits.  

 

(7) Nothing in this paragraph prevents a Minister of the Crown from deciding at any time before 

a statutory instrument to which paragraph 5(3) or 6(3) applies is made that another procedure 

should apply in relation to the instrument (whether under that paragraph or paragraph 11).  

 

(8) Section 6(1) of the Statutory Instruments Act 1946 (alternative procedure for certain 

instruments laid in draft before Parliament) does not apply in relation to any statutory instrument 

to which this paragraph applies.”  

 

Member’s explanatory statement  

This amendment ensures that regulations under Clause 8 or 9 for which there is a choice between negative 

and affirmative procedures cannot be subject to the negative procedure without first having been subject 

to a scrutiny process involving a committee of the House of Commons. The scrutiny process envisages that 

the committee will make a recommendation as to the appropriate procedure in the light of draft 

regulations and other information provided by the Government. 

 

Amendment 398 (Walker) 

 

Schedule 7, page 45, line 40, at end insert—  

 

“(7) Sub-paragraph (8) applies to a statutory instrument to which paragraph 5(3) or 6(3) applies 

where the Minister of the Crown who is to make the instrument is of the opinion that the 

appropriate procedure for the instrument is for it to be subject to annulment in pursuance of a 

resolution of either House of Parliament.  
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(8) Paragraph 10A does not apply in relation to the instrument if the instrument contains a 

declaration that the Minister is of the opinion that, by reason of urgency, it is necessary to make 

the regulations without meeting the requirements of that paragraph.”  

 

Member’s explanatory statement  

This amendment permits the scrutiny process for deciding whether certain regulations under Clause 8 or 9 

should be subject to the negative or affirmative procedure to be disapplied in urgent cases. 

 

c. Sub-delegation and tertiary legislation 

NC82 (Grieve) 

 

To move the following Clause— 

 

“Tertiary legislation 

The powers conferred by this Act do not include power to confer any power to legislate by 

means of orders, rules or other subordinate instrument, other than rules of procedure for any 

court or tribunal.” 

 No explanatory statement 

 

 

Amendment 344 (Corbyn)  

 

Schedule 7, page 45, line 11, at end insert—  

 

“10A Any regulations made by virtue of this Act by an entity other than a Minister of the Crown 

are subject to the same scrutiny (affirmative or negative) procedure as would be applied to those 

regulations if they were made by a Minister of the Crown.”  

  

Member’s explanatory statement  

The intention of this amendment is that tertiary legislation under the Act should be subject to the same 

parliamentary control and time-limits as are applicable to secondary legislation. 

 

Amendment 291 (Creagh)  

 

Schedule 8, page 58, line 31, leave out paragraph 28 and insert—  

 

“(1) The prohibition on making regulations under section 7, 8, or Schedule 2 after a particular 

time does not affect the continuation in force of regulations made at or before that time, except 

where subparagraphs (2) and (3) apply.  

 

(2) Regulations may not be made under powers conferred by regulations made under section 7, 

8, or Schedule 2 after the end of the period of two years beginning with exit day.  

 

(3) Regulations made under powers conferred by regulations made under section 7, 8, or 

Schedule 2 may not be made during the two year period in subparagraph (2) unless a draft has 

been laid before, and approved by a resolution of, each House of Parliament.”  

 

Member’s explanatory statement  

This amendment would require all tertiary legislation made under powers conferred by regulations to be 

subject to Parliamentary control. 

 

 

d. Temporal limits on powers in the Bill, and determination of ‘exit day‘ 

Amendment 7 (Grieve) 
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Clause 9, page 6, line 45, at end insert “, subject to the prior enactment of a statute by 

Parliament approving the final terms of withdrawal of the United Kingdom from the European 

Union.”  

 

Member’s explanatory statement  

To require the final deal with the EU to be approved by statute passed by Parliament. 

 

 

NC19 (Leslie) 

 

To move the following Clause—  

 

“Publication of the Withdrawal Agreement The powers for Ministers set out in section 9 shall not 

come into force unless and until a final withdrawal agreement made between the United 

Kingdom and the European Union has been published and copies placed in the Libraries of the 

House of Commons and the House of Lords.”  

 

Member’s explanatory statement  

This new clause would ensure that the wide-ranging powers for Ministers to implement the withdrawal 

agreement set out in Clause 9 of the Bill cannot come into force until the withdrawal agreement has been 

published. 

 

 

e. Regulatory Institutions 

 

NC37 (Kinnock) 

 

To move the following Clause—  

 

“Governance and institutional arrangements  

 

(1) Before exit day a Minister of the Crown must seek to make provision that all powers and functions 

relating to any right, freedom, or protection, that any person might reasonably expect to exercise, that 

were exercisable by EU entities or other public authorities anywhere in the United Kingdom before exit 

day, and which do not cease to have effect as a result of the withdrawal agreement (“relevant powers and 

functions“) will—  

 

(a) continue to be carried out by an EU entity or public authority;  

 

(b) be carried out by an appropriate existing or newly established entity or public authority in the 

United Kingdom; or  

 

(c) be carried out by an appropriate international entity or public authority.  

 

(2) For the purposes of this section, relevant powers and functions relating to the UK exercisable by an EU 

entity or public authority include, but are not limited to—  

 

(a) monitoring and measuring compliance with legal requirements,  

 

(b) reviewing and reporting on compliance with legal requirements,  

 

(c) enforcement of legal requirements,  

 

(d) setting standards or targets,  

 

(e) co-ordinating action,  

 

(f) publicising information.  
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(3) Responsibility for any functions or obligations arising from retained EU law for which no specific 

provision has been made immediately after commencement of this Act will belong to the relevant Minister 

until such a time as specific provision for those functions or obligations has been made.”  

 

Member’s explanatory statement  

This new clause would ensure that the institutions and agencies that protect EU derived rights and 

protections are replaced to a sufficient standard so those rights and protections will still be enjoyed in 

practice. 
 

Amendment 121 (Brake) (also included above in relation to the scope of delegated powers) 

 

Clause 7, page 5, line 44, leave out subsection (5) and insert—  

 

“(5) No regulations may be made under this section which provide for the establishment of 

public authorities in the United Kingdom.  

 

(6) Subsection (5) applies to but is not limited to—  

 

(a) Agency for the Cooperation of Energy Regulators (ACER),  

(b) Office of the Body of European Regulators for Electronic Communications (BEREC 

Office),  

(c) Community Plant Variety Office (CPVO),  

(d) European Border and Coast Guard Agency (Frontex),  

(e) European Agency for the operational management of large-scale IT systems in the 

area of freedom, security and justice (eu-LISA),  

(f) European Asylum Support Office (EASO),  

(g) European Aviation Safety Agency (EASA),  

(h) European Banking Authority (EBA),  

(i) European Centre for Disease Prevention and Control (ECDC),  

(j) European Chemicals Agency (ECHA),  

(k) European Environment Agency (EEA),  

(l) European Fisheries Control Agency (EFCA),  

(m) European Insurance and Occupational Pensions Authority (EIOPA),  

(n) European Maritime Safety Agency (EMSA),  

(o) European Medicines Agency (EMA),  

(p) European Monitoring Centre for Drugs and Drug Addiction (EMCDDA),  

(q) European Union Agency for Network and Information Security (ENISA),  

(r) European Police Office (Europol),  

(s) European Union Agency for Railways (ERA),  

(t) European Securities and Markets Authority (ESMA), and  

(u) European Union Intellectual Property Office (EUIPO).”  

 

Member’s explanatory statement  

This amendment ensures that the Government cannot establish new agencies using delegated legislation. 

 

Amendment 5 (Grieve) 

 

Clause 7, page 6, line 3, leave out “abolished”  

 

Member’s explanatory statement  

To prevent the abolition by SI of a function currently carried out by an EU entity in the UK, as opposed to 

its replacement or modification. 

 

4. Devolution 

Many amendments have been tabled in relation to this issue, including the following: 

 

 Amendment 42: to remove the Bill’s proposed restrictions on the ability of the Scottish 

Parliament, the National Assembly for Wales and the Northern Ireland Assembly to 
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legislate on devolved matters. See also Amendments 132, 90, 133, 91, 134, 92 on 

specifics for individual devolved nations. 

 Amendment 72: to insert into Clause 11 a new subsection 3A preventing Clause 11 from 

coming into force until the devolved legislatures pass a resolution approving the provisions 

in subsections (1) through (3). See also Amendment 84. 

 Amendment 79: to make the repeal of the European Communities Act 1972 on exit day 

conditional on the Prime Minister gaining consent from the devolved legislatures. 

 Amendment 87: This amendment would alter the definition of EU retained law so as only 

to include reserved areas of legislation. This will allow the National Assembly for Wales 

and the other devolved administrations to legislate on areas of EU derived law which fall 

under devolved competency for themselves. 

 Amendment 135: to leave out paragraph 10 of Schedule 2, page 20, line 18 so as to 

remove the proposed restriction in the Bill on devolved authorities modifying retained direct 

EU legislation etc. 

 Amendment 136: to remove the proposed restriction in the Bill on devolved authorities 

modifying retained direct EU legislation etc. 

 Amendment 164: to replace the Bill’s changes to the legislative competence of the Scottish 

Parliament and the National Assembly for Wales in consequence of EU withdrawal, by 

removing the restriction on legislative competence relating to EU law and ensuring that no 

further restriction relating to retained EU law is imposed. See also Amendments 165, 182-

190, 1920195. 

 Amendment 167: to provide that the power of the Scottish Ministers and the Welsh 

Ministers to make regulations under Part 1 of Schedule 2 extends to amending directly 

applicable EU law incorporated into UK law, in line with a Minister of the Crown’s power in 

Clause 7. 

 Amendment 168: to provide that the power of the Scottish Ministers and the Welsh 

Ministers to make regulations under Part 1 of Schedule 2 includes the power to confer 

functions which correspond to functions to make EU tertiary legislation, in line with a 

Minister of the Crown’s power in Clause 7. 

 Amendment 169: to replace the requirement for consent from a Minister of the Crown for 

regulations made by Scottish Ministers or Welsh Ministers in fixing problems in retained EU 

law that arise from withdrawal if they come into force before exit day or remove reciprocal 

arrangements with a requirement for Scottish Ministers and Welsh Ministers to consult with 

a Minister of the Crown before making the regulations. 

 Amendment 170: to provide that the power of Scottish Ministers and Welsh Ministers to 

make regulations under Part 2 of Schedule 2 includes the power to confer a power to 

legislate, aligning those Ministers’ powers to the power of a Minister of the Crown under 

Clause 8. 

 Amendment 171: to provide that the power of the Scottish Ministers and the Welsh 

Ministers to make regulations under Part 2 of Schedule 2 extends to amending directly 

applicable EU law incorporated into UK law. This brings the power into line with the 

Minister of the Crown power in Clause 8. 
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 Amendment 172: to replace the requirement for a Minister of the Crown to consent to 

regulations made by the Scottish Ministers or the Welsh Ministers to ensure compliance 

with international obligations if they come into force before exit day or relate to the WTO 

or quota arrangements, with a requirement for the Scottish Ministers and Welsh Ministers 

to consult with a Minister of the Crown before making the relevant regulations. See also 

Amendments 174, 176. 

 Amendment 173: to confer a power to legislate among the powers of the Scottish Ministers 

and Welsh Ministers to make regulations under Part 3 of Schedule 2, in line with a Minister 

of the Crown’s powers under Clause 9. See also Amendments 174, 175. 

 Amendment 211: to leave out paragraph (3) of Schedule 2, which prohibits devolved 

authorities from modifying retained direct EU law. See also Amendment 167 regarding 

Scottish and Welsh Ministers. 

 Amendment 287: to ensure that the restriction in this paragraph could not be undermined 

by the use of legislation which does not amend the text of the Human Rights Act but 

modifies its effect. See also Amendments 288, 289, 290.  

 Amendment 307: to limit the power available to a devolved authority to deal with 

deficiencies in retained EU law arising from withdrawal in such a way that it could only 

make provision that is essential to that end. See also Amendments 308; 309-310 on 

international obligations; and 311-312 on implementing the withdrawal agreement. 

 

 


