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Summary 
 
These Questions for Discussion have been prepared to assist the fourth meeting of the Expert Working 
Group which focuses on rule of law issues raised by the provisions in the EU (Withdrawal) Bill 
concerning parliamentary scrutiny of delegated legislation.  
 
In addition to this paper, a list of resources on various aspects of the Bill has been distributed to Group 
members. It includes a section on delegated powers containing a number of significant recent 
publications. 

 

 

Three parliamentary committees have published relevant reports on the Bill: 

 

 The House of Lords Select Committee on the Constitution (HLCC) published an interim 
report on the Bill on 7 September 2017. 

 The House of Lords Delegated Powers and Regulatory Reform Committee (HLDPRRC) 
published the first of two planned reports on 28 September 2017. In accordance with 
the Committee’s remit, the report focuses on the delegated powers in the Bill and the 
government’s explanation of them in the accompanying Delegated Powers 
Memorandum. (The Committee is expected to report again when the Bill reaches the 
House of Lords.) 

 The House of Commons Procedure Committee (HCPC) published an interim report on 
1 November 2017, focusing particularly on MPs’ scrutiny of delegated legislation 
under the Bill. 

 
The reports of the HLCC, HLDPRRC and HCPC make a number of recommendations for 
improving the Bill’s provisions regarding delegated powers, including recommendations 
relating to parliamentary scrutiny of delegated legislation under the Bill. From a rule of law 
perspective, the need for such scrutiny is heightened when, as in this case, delegated powers 
are broadly defined and difficult for courts to review. Recommendations on scrutiny include: 
 

https://docs.google.com/document/d/1aGQNgOI-xkdWioRjLWhrI1KKS1GXJspr-qtJTyfxOGE/edit
https://publications.parliament.uk/pa/ld201719/ldselect/ldconst/19/19.pdf
https://publications.parliament.uk/pa/ld201719/ldselect/ldconst/19/19.pdf
https://publications.parliament.uk/pa/ld201719/ldselect/lddelreg/22/22.pdf
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/delegated%20powers%20memorandum%20for%20European%20Union%20(Withdrawal)%20Bill.pdf
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/delegated%20powers%20memorandum%20for%20European%20Union%20(Withdrawal)%20Bill.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmproced/386/386.pdf
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 Widening the categories of delegated legislation that would be scrutinised under the 
affirmative procedure (requiring approval by both Houses) rather than the negative 
procedure (in which the delegated legislation remains law unless a House votes to 
annul it within a certain period).  
 

o The HLDPRRC proposes that the affirmative procedure should apply to the 
setting of ‘exit day’ (for which there is currently no scrutiny provision in the Bill) 
and the transfer of new powers to existing public bodies. 
 

o The HLCC and HLDPRRC both argue that the affirmative procedure should 
normally be used when ministers wish to use any Henry VIII powers under the 
Bill to amend primary legislation.  

 

 Ensuring that Parliament, rather Ministers, determine whether a particular instrument 
should receive more than the applicable minimum level of scrutiny provided under the 
Bill. The reports all agree that there should be a sifting mechanism by which 
Parliament considers whether a particular piece of delegated legislation contains 
policy decisions that should trigger an enhanced form of parliamentary scrutiny. For 
the HCPC, this sifting mechanism should be based on the model operated by the 
European Scrutiny Committee. 

 

Suggested Questions for Discussion 
 

4.1 Which proposed strengthened scrutiny procedure would best achieve the required 
balance between speed and flexibility and rigorous parliamentary scrutiny?  

4.2 Do the recent Procedure Committee and Delegated Powers Committee 
recommendations for a scrutiny procedure go far enough? 

4.3 Should all of the affirmative procedure provisions in the Bill be stripped out and 
replaced by a strengthened scrutiny procedure as has been done in other Acts 
concerning matters of fundamental importance? 

4.4 If the Bill’s basic architecture on scrutiny of delegated legislation is maintained, should 
any circumstances be added to the list of those in which the use of the affirmative 
procedure is mandatory?1  

4.5 Should Parliament, or a parliamentary committee, be given a sifting function, ie. the 
ability to decide which scrutiny procedure to follow in cases where the affirmative 
procedure is not mandatory?2 

4.6 If there is to be a sifting committee: 
– How should it be composed? 
– Should it have powers to summon witnesses and compel the production of 
documents? 
– What accompanying explanatory material should ministers be required to provide 
with draft instruments?  
– To what committee, group or body should the sifting committee be empowered to 
refer instruments? 
– Will a scrutiny reserve apply, preventing an instrument from being made until the 
scrutiny process is complete? 

                                              
1 Amendments 226, 235, 236, 237. 
2 Amendments 33-35 (Clause 7) and 36-38 (Clause 8). 
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-What expert resources would the sifting committee require beyond those already 
available to Parliament?  

4.7 Should there be 'urgent cases' scrutiny procedure? Who should decide when a case 
is urgent? What should be the requirements before the ‘made affirmative’ 
procedure can be used in urgent cases? 

 


