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The British Institute of International and Comparative Law (BIICL) and Middlesex University Law 

School jointly held a conference to provide some much needed clarity on the impact of Brexit 

on the lives of citizens and on businesses. The organisers are grateful to the hosts, Ashurst, and 

the support provided by the European Union’s Jean Monnet Programme.  

Panel 1: Citizens, Family Members and ConsumersPanel 1: Citizens, Family Members and ConsumersPanel 1: Citizens, Family Members and ConsumersPanel 1: Citizens, Family Members and Consumers    

The first panel concentrated on citizens, family members and consumers and was chaired by 

Professor Laurent PechProfessor Laurent PechProfessor Laurent PechProfessor Laurent Pech of Middlesex University. Each panellist gave an overview on the impact 

of Brexit on their specialist field before answering questions from participants. 

ProfessorProfessorProfessorProfessor    Catherine BarnardCatherine BarnardCatherine BarnardCatherine Barnard of the University of Cambridge delineated the ffffree movement ree movement ree movement ree movement 

issues for citizensissues for citizensissues for citizensissues for citizens. She explained that some media outlets have propagated misconceptions 

about migration, endorsing the view that migrants wish to take ‘our jobs or our benefits’. In 

fact, the qualitative research she has conducted found that benefit payments were nothing to 

do with impetus for migration; the main reasons were for work or better work, for better pay, 

to gain language experience or a broader experience. She highlighted that, despite the 

Conservative manifesto promise to reduce migration to the tens of thousands, a number of key 

sectors are highly dependent on EU migrant labour. These include the care sector, the NHS, 

wholesale, retail, hospitality, manufacturing and financial services. She noted that numbers are 

already decreasing, for example there has been a 96% drop in EU nurses registering for work 

in the UK. She cited the drop in the value of the pound, the improvement in the Eurozone 

economy and the strong psychological effect of feeling unwelcome in the UK as reasons for 

this.  

She then explained that the UK government’s proposal on EU migrants separates migrants into 

three groups; those with five or more years’ continuous residence by an (unspecified) specified 

date, those with less than five years’ continuous residence by an (unspecified) specified date 

and those who arrive after the (unspecified) specified date but before Brexit. Some key issues 

she highlighted included the lack of a definition of ‘continuous residence’, the undefined burden 

of proof in relation to proving five years’ residence, the possibility of insufficient paperwork held 

by migrants, the Home Office’s lack of capacity and resources and, for those in the third 

category, the onerous and expensive visa regime which smaller businesses may not have the 

resources to undertake.  

Finally, she turned to examine how different future deals might affect freedom of movement. 

She concluded that that the EU is not in favour of Swiss style bilateral arrangements and that 

the simplest option, at least in the short term, would be to re-join European Free Trade 



Association and the European Economic Area (EEA), albeit recognising that this is not what 

many Leave voters want. However, there is a strong possibility that no deal will be reached and 

the ‘extraordinarily inferior’ rules of the World Trade Organisation (WTO) would then apply. In 

answer to a question on the form of dispute-resolution forum for relevant disputes, Professor 

Barnard explained that the EU’s position is that the Commission should have oversight and the 

Court of Justice of the European Union (CJEU) must be the ultimate backstop. For the UK 

government, CJEU oversight is a red line and the government argues that British courts should 

have ultimate oversight. However, Professor Barnard stressed that, even if this government does 

act in good faith, the principle of parliamentary sovereignty means that future governments 

have the right to curtail or revoke immigrants’ rights. UK courts would then have to enforce this 

as the law. Moreover, if an international dispute settlement system was agreed upon instead, it 

is likely that citizens would lose their ability to directly enforce their rights. 

Following Professor Barnard was Dr Robert BlaDr Robert BlaDr Robert BlaDr Robert Blackckckck of University of Greenwich who presented on 

the impact of Brexit on    biosecuritybiosecuritybiosecuritybiosecurity. To start, Dr Black explained that ‘biosecurity’ refers to food 

safety, and plant and animal health and life respectively in the context of international trade. 

He explained that EU biosecurity standards operate within the WTO framework. WTO law 

adopts a ‘trade by standards’ approach, to regulate trade where imports might pose a risk to 

human, animal and plant health. As such, WTO member states may regulate trade in relation 

to biosecurity by using non-tariff measures originating from risk-based standards. After Brexit, 

the UK may seek to negotiate trade deals with the EU and other countries. Dr Black highlighted 

that such a trade agreement may diverge from the WTO’s normative rules but that certain 

concessions, for example on standards, may violate the Most Favoured Nation principle.  

He also emphasised that, within the Single Market, import controls take place at the first point 

of entry to the EU and therefore the UK could lose the early warning of threats apparent on the 

continent before they reach British soil. This is particularly striking given the biosecurity risks 

posed by climate change. He spoke of the EU’s single exotic plant ‘pest list’ that is applied at 

the port of first entry. Despite the fact that, after Brexit, fewer pests will have to be considered 

for the UK market, there will be more bureaucracy and higher administration costs for plant 

exports to EU member states. He further warned that the EU’s safeguarding of the environment 

over economic development, for which there are over one thousand legislative instruments, may 

be seen as mere ‘red tape’ in a post-Brexit Britain. Uncertainty over the future of devolved 

responsibility for biosecurity and environmental protection was also of concern, particularly so 

for Northern Ireland and the Republic. He concluded by asserting that the most appropriate 

way of managing biosecurity risks in post-Brexit trade with the EU and other countries would be 

to maintain access to the single market, and warned that whereas food quality could vary with 

the price paid, food safety was a binary matter determined by standards. 

Diana WallisDiana WallisDiana WallisDiana Wallis, President of the European Law Institute, then spoke on the effect of Brexit on    crosscrosscrosscross----

border consumer rborder consumer rborder consumer rborder consumer redressedressedressedress. She started with the assumption that, post-Brexit, the UK would not 

fall under the jurisdiction of the CJEU or the internal market. She argued that, as such, 

consumers would lose major access to justice opportunities. She explained that, under the 

Brussels I Regulation and the Rome I Regulation respectively, consumers are empowered to sue 

and be sued in their own country and have the protection of their home state’s consumer law, 

even if the goods or services are bought in or from another EU country. She emphasised that 

these protections will no longer be available for UK consumers. Moreover, the EU Commission 

is looking into introducing consumer collective redress and UK citizens will not be able to benefit 

from this either. She further highlighted the loss of various complaints mechanisms for 



consumers within the internal market system, including the Solve It System and the new 

Alternative and Online Dispute Resolution Directives for consumers.  

More generally, she underlined worries that the lack of redress could affect both EU and UK 

consumer confidence to buy in each other’s markets. She highlighted various technological 

advances such as digital contracting, e-justice and online registries that she argued would be 

easier to do with others going forward. Finally, Ms Wallis underlined EU rules in relation to road 

traffic accidents in another member state. She explained that, under private international law, 

any claim in relation to such an accident would have to be lodged in the country where the 

accident occurred. However, under EU law, citizens can bring a claim within their own 

jurisdiction and be examined by doctors in their home state. Again, she emphasised that this 

important protection will lapse post-Brexit.   

Finally, Dr Joelle GroganDr Joelle GroganDr Joelle GroganDr Joelle Grogan of Middlesex University explained the ‘Great’ Repeal Bill‘Great’ Repeal Bill‘Great’ Repeal Bill‘Great’ Repeal Bill. She started 

by explaining that the Repeal Bill has two aims; absolute separation from the EU legal system 

and guaranteeing legal certainty. She asserted that it compromises both and achieves neither. 

She examined the Government White Paper which is split into three themes; repeal, conversion 

and delegated powers. She explained that the Bill will repeal the European Communities Act 

1972, undermining vast swathes of law. This will, among other things, lead to the end of CJEU’s 

jurisdiction in the UK and the functioning of the European Charter of Fundamental Rights in the 

UK. Dr Grogan argued that the Charter is the strongest remedy UK citizens have for protecting 

rights and that no equivalent remedies will be available post-Brexit, particularly in light of the 

repeated Conservative manifesto promise to leave the Council of Europe. She explained that, 

in order to avoid a legal ’28 days later’ scenario after Brexit, all EU law will be converted into 

UK law. She argued that, at the moment, environmental standards and consumer and workers’ 

rights are legal issues as these standards are necessary for EU membership. However, as soon 

as they are converted into UK law they will become political as there is no external mandate 

protecting them. There is therefore a risk that they will be sacrificed in favour of trade 

agreements with other countries. She also highlighted that the case law of the CJEU will, after 

Brexit day, have the equivalent status of Supreme Court case law. This is concerning if CJEU 

judgements change as the two systems will diverge, impeding legal certainty.  

Finally, Dr Grogan moved to the delegated powers part of the Repeal Bill which she claimed is 

the most concerning issue from a constitutional perspective. This confers vast powers (so called 

Henry VIII powers) on the executive to quickly correct law which, due to conversion, does not 

make sense or work properly. A key issue is that there will be limited or no oversight from 

parliament over this process which will involve between 800 and 1000 statutory instruments. 

The checks perceived for this procedure are the existing positive or negative procedures. The 

positive procedure requires a debate in parliament whereas the negative procedure does not 

require any parliamentary scrutiny. It is the government minister who will decide which law falls 

under which procedure. Dr Grogan explained that individual MPs and Lords will need to 

highlight issues and that individuals will also have to hold their own legal system to account 

through judicial review. She asserted that there is almost a designed lack of accountability. She 

concluded that, although the UK went into Brexit on the basis of ‘taking back control’ and 

parliamentary sovereignty, it is actually focussing control on the smallest number of people 

possible. 

The panel then faced questions from participants. For example, there was general agreement 

between Ms Wallis and Dr Grogan that now is the time to consider whether the UK needs a 

written constitution. Dr Black disagreed, however, citing issues of interpretation. 



PanelPanelPanelPanel    2: Workers, Businesses and Entrepreneurs2: Workers, Businesses and Entrepreneurs2: Workers, Businesses and Entrepreneurs2: Workers, Businesses and Entrepreneurs    

The second panel concentrated on the effect of Brexit on workers, businesses and entrepreneurs 

and was chaired BIICL’s Justine StefanelliJustine StefanelliJustine StefanelliJustine Stefanelli.  

To start, Dr Erica HowardDr Erica HowardDr Erica HowardDr Erica Howard of Middlesex University presented Brexit’s effect on equality and antiequality and antiequality and antiequality and anti----

discriminationdiscriminationdiscriminationdiscrimination. She spoke of the proposition that the UK will be fine after Brexit as it has the best 

Equality Act in the world, and provided a number of rebuttals. Firstly, she contended that the 

development of the Equality Act 2010 has been highly influenced by the EU and the judgements 

of the CJEU. For example, until 2003, unlike Jewish and Sikh people protected under the Race 

Relations Act, Muslims were not protected against discrimination. EU law filled in this gap. She 

also argued that, due to a change of government in 2010, many of the most progressive 

changes made by the Equalities Act 2010 have not come into force or have been repealed. For 

example, in 2010, Theresa May announced Section 1 would not be coming into force. This 

imparted a duty on public bodies to take into account socio-economic inequalities when making 

strategic decisions. Section 124(3) permitted employment tribunals to make recommendations 

not just in relation to the claimant, but also the wider workforce as well, for example it could 

require the introduction of an equality policy. However, as part of cutting red-tape for business, 

this power was repealed by the Deregulation Act 2015. 

She further asserted that UK equality rights may only be theoretical anyway, as the introduction 

of employment tribunal fees mean that many people can no longer afford the £1200 fee 

required to take their claim to a tribunal. In fact, a government review found there had been a 

70% drop in claims. She stated her concern that, once the UK leaves the EU, it could repeal 

equality law not already protected by other international law instruments. For example, 

regulations relating to age discrimination and indirect discrimination. Moreover, a further safety 

net could be abolished if there is a further Brexit from the European Convention on Human 

Rights (ECHR). As a final note she warned that, if Brexit causes an economic downturn, there 

could be more pressure to make things easier for business by curtailing equality and anti-

discrimination rights.  

Next, DrDrDrDr Nigel ParrNigel ParrNigel ParrNigel Parr, who leads Ashurst’s Competition and Antitrust Law practice, presented the 

impact of Brexit on companiescompaniescompaniescompanies. He stated that trade agreements with the EU have taken 4-9 

years to negotiate and that it is now generally accepted that there will need to be a transitional 

period during which no permanent trade agreement will be in place. Businesses hate this 

uncertainty. He stated that 44% of UK exports go to EU member states and 53% of UK imports 

come from other EU member states. He stated that reports that suggest that most inward 

investment into the UK comes from the USA fail to recognise that taking the EU as a whole and 

not 27 other individual member states, the EU invests almost three times more than the US. He 

further highlighted that, if we wish to continue to transact in the internal market, the UK will 

have to accept EU standards without having any influence in creating them. If there is a "hard 

Brexit" (out of the internal market and the customs union) there will be tariffs, as much as 46% 

for some agricultural products exported to the EU.  

He explained that, post-Brexit, Article 54 of the Treaty on the Functioning of the European Union 

will no longer apply and so there will be a distinction between jurisdictions based on 

incorporation and those based upon the seat of the company. In the latter there is a focus on 

where control is exercised. There could therefore be a scenario where a branch is found to be 

operating under the local law of an EU member state with that entity being viewed as an 

unincorporated company. This could result in unlimited liability for its shareholders. As a 

practical consequence, post-Brexit, it would no longer be attractive for a UK company to operate 



through a branch in many member states. For this reason, together with the risk of losing their 

EU passporting rights (granting authorisation to provide financial services throughout the EU), 

financial service providers are already incorporating in other member states, and applying for 

local authorisations.. A key question is how much capital and resources they will transfer into  

these jurisdictions, and therefore how much the UK risks losing. If passporting is not provided 

for in any trade agreement, the UK could apply for equivalent treatment in relation to financial 

services, but it is not as comprehensive as the passporting regime, it is not automatic and will 

need to be granted by the Commission, and it could be withdrawn if the UK regulatory regime 

diverged from the EU regime.   

In terms of competition law, Dr Parr forewarned that there could be inconsistent outcomes when 

mergers are assessed in Brussels and the UK. He also questioned when the cut-off point will be 

for antitrust cases being looked at by the EU Commission. Investigations can last years and 

there is then the possibility of appeal to the General Court and the CJEU. Will the Commission 

only continue to look at the UK elements of investigations that have reached a particular point 

(for example, where a Statement of Objections, or at least a formal request for information, has 

been issued) on Brexit day or will, as the Commission has averred, it launch cases  where the 

UK conduct occurred pre-Brexit? Finally, he reflected that UK consumers may end up paying 

higher prices if the EU competition rules which protect parallel trade cease to apply in the UK 

post-Brexit. 

The third person to speak was Fizza QureshiFizza QureshiFizza QureshiFizza Qureshi, the director of the Migrants’ Rights Network. She 

spoke about Brexit’s impact on employment and the labour marketemployment and the labour marketemployment and the labour marketemployment and the labour market. She started by highlighting 

that the target of driving net migration down to the tens of thousands is impossible even if the 

UK curbs EU freedom of movement as there are still over 100,000 non-EU nationals coming to 

the UK. Post-Brexit EU nationals will be treated as third country nationals and therefore be 

subject to the ‘hostile environment’ where immigration checks are carried out in hospitals, 

schools and when renting property. She explained some of the key issues discussed in the All 

Party Parliamentary Group on Migration’s report due to be published in September. She stated 

there is a real concern about the definitions of skilled and low-skilled workers, for example care 

workers are treated as unskilled labour. The care sector already faces large labour shortages 

with 9000 live vacancies, Ms Qureshi warned this would only rise post-Brexit. She corroborated 

Professor Barnard’s point that there is a high number of EU workers in certain sectors, for 

example 18% of workers in construction and 10% of workers in transport are EU nationals. She 

expressed that many stakeholders complained about the difficulty of recruiting British workers 

in comparison to EU workers whom they relied upon to keep their businesses afloat. For 

example, one client recruited 11 UK nationals and 42 EEA nationals. Of the UK nationals, 8 

left on the first day but all 42 EEA nationals remained.  

Ms Qureshi also explained that, due to the current level of uncertainty, there is also a real 

concern surrounding current recruitment and retention. She cited a study by Lloyds Bank which 

surveyed 1,500 companies, finding that 52% and 26% of companies were already having 

difficulties recruiting skilled and unskilled labour respectively, compared with 31% and 14% in 

January. She further highlighted that calls for regional visas will pose a real challenge as EU 

nationals are likely to want to travel to wherever the work is. She then spoke of issues relating 

to visas running out before overrun projects finish and that smaller businesses do not have the 

skills, resources or time to complete complex and lengthy visa applications. Moreover, there is 

likely to be a number of different channels for different types of worker leading to an extremely 

complex system. She opined that the future will depend upon whether the UK focuses on the 

economy or the net migration target.  



The final speaker was ProfessProfessProfessProfessor Philippa Watsonor Philippa Watsonor Philippa Watsonor Philippa Watson of Essex Court Chambers who spoke on Brexit Brexit Brexit Brexit 

and state pensionsand state pensionsand state pensionsand state pensions. She explained that, in relation to social security, EU law provides that UK 

nationals and EU nationals must be treated alike meaning they must pay the same 

contributions, be levied for these contributions at the same rate and receive the same range of 

benefits. There is the opportunity to aggregate all contributions made in different member states 

to claim a pension in one member state alone. EU law also provides for the exportation of a 

pension to another member state if a citizen chooses to retire there. She clarified that non-EU 

nationals living and working (or who have lived and worked in the UK) who have exercised their 

right to free movement in the EU also currently get the same social security rights under EU law 

as EU nationals. 

She then explained that the EU have made social security matters a priority in negotiations and 

the EU and UK have both released policy papers. The UK paper outlines that, after a certain 

date, yet to be determined, the future rights of EU citizens resident in the UK before that date 

will no longer be determined by EU law. They will be set out will the withdrawal agreement or 

be determined by UK law unilaterally. The UK explained that it intends to provide for the 

aggregation of relevant insurance, employment or residence periods completed within the EU 

made before the relevant date, to satisfy the entitlement conditions of UK contributory benefits 

and state pensions. However, the UK outlined that it expects reciprocal rights for its’ citizens 

living and working on other Member States. Under UK law, it is already possible for pensions 

to be exported to any country around the world but such pensions do not benefit from annual 

indexation with the result that A pension remains at the same level as on the date it was first 

paid out. As the years pass this has a significant effect on pensions levels. Nevertheless, the UK 

has undertaken to index UK state pensions exported within the EU, subject to reciprocity.  

Professor Watson explained that, in relation to healthcare, only persons who are already retired 

in another EU member state and benefitting from healthcare being paid for by the UK on the 

specified day will continue to have their healthcare covered. If a UK citizen retires to another EU 

member state after this specified day, the UK will not cover that retiree’s healthcare. She 

contends that this will impact on the numbers of people retiring abroad. The UK is, however, 

very interested in keeping the European Health Insurance Card which provides temporary health 

cover but the European Commission’s position paper is silent on this matter. She then explained 

that without access to the new EU Electronic Exchange of Social Security Information (EESSI), the 

UK will need to agree bilateral agreements on the administration of social security benefits with 

many institutions a process which will be costly, lengthy and not as efficient as working with 

EESSI . The UK paper is silent on a number of issues such as the rights of non-EU nationals who 

have contributed to pensions in other EU member states. No provision seems to be envisaged 

for the export of child benefits to which the children of pensioners are entitled.  

On the other side, she explained that the EU has stated that citizens’ rights must be lifelong, 

directly enforceable and enshrined in the withdrawal agreement. The Commission should be 

given full powers to monitor these rights and the CJEU should have full jurisdiction to enforce 

them. The EU has set out that the withdrawal agreement must provide for the full export of cash 

and family benefits. It also suggests that a mechanism should be established to create future 

regulations as social security law is constantly evolving. There is no mention of the EU’s position 

on healthcare. Professor Watson finally explained that, if there is no agreement on social 

security rights, claims could be brought asserting them as property rights under the ECHR or 

protected acquired rights under customary international law. She warned, however, that these 

would not be easy claims to make.  



A variety ofvariety ofvariety ofvariety of questionsquestionsquestionsquestions were then taken covering areas such as legal privilege and parallel trade. 

The panellists were all asked whether there was a possibility that Brexit could be successful in 

their given fields. Nigel Parr firstly stated that in his opinion, even if Brexit negotiations go well, 

Britain will still be worse off as countries trade with their geographical neighbours, trade deals 

are extremely difficult to secure and inward investment will do down. Professor Howard said it 

was too early to tell for equality law and Professor Watson declared that the days of deciding 

to retire to another EU member state are over. Fizza Qureshi asserted that, because of the 

make-up of the new government, groups could push for more progressive immigration policies. 

The final word was had by Nigel Parr who emphasised that we should not look at CJEU 

jurisdiction as a binary debate; we must look at whether the UK government would accept the 

CJEU having the last say in certain areas. For example, even after notifying Brexit to the EU, the 

Government ratified the new Unified Patent Court which will ultimately be controlled by the 

CJEU. 
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