Implementation of Judgments of the
European Court of Human Rights:
Opportunities and Challenges for the Rule
of Law

The wider picture: Reflections on the Committee of Ministers’ 2016 Annual Report and
the state of implementation across the Council of Europe

Ed Bates, Associate Professor, University of Leicester

[]E)Iease note: graphs and images contained in this presentation have been extracted
rom the Committee of Ministers’ 2016 Annual Report, although | have highlighted
areas and made occasional comments on slides]
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Grounds for optimism (slides 3-6)?
Grounds for serious concern [pro- \
longed non-implementation crisis?]
(slides 7-13)7

Challenges? Crisis? (slides 14-end)
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B.2.b. Pending cases at the end of the yea

Leading case — case which has been identified as revealing
new structural and / or systemic problems, either by the

Court directly in its judgment, or by the Committee of
Ministers in the course of its supervision of execution. Such
a case requires the adoption of new general measures to
prevent similar violations in the future.
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Extracted from Report at p 46

—— |

---..,_\
w}u\\
”
7

211

[ A

211
\ 186
135 ]

e

sa__f__ssj/

55

@LEEding CW

BUT: 1493 |leading cases ‘on books’ >'“

(out of 9,949 total) — nb an average

closure rate of approx. 200 p.a.? / 208
pp p /\ \{_X( =

slel/ TN
g B UV — T

36 38 a7
el 4

T
1998 1999 2000 2001 2002 0 2303 2 Z00S 2008 2007 2008 2009 2010 2011 2012 2013 2014 22005 2 2016

Report p 48.




Enhanced supervision

Leading cases closed Aim: Committee of Ministers closely follows progress,
= facilitate exchanges with the national authorities

W Standard supervision B Enhanced supervision Applies to: cases requiring urgent individual
TOTAL:321 measures, pilot judgments, judgments revealing

o Ry  important structural and / or complex problems as
identified by the Court and / or by the Committee of
Ministers, and interstate cases.
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Positives... and challenges

* Introduction to Report: ““2016 statistics continue to confirm ... positive
trends ... and suggest that a number of long-standing and highly
complex problems are on the way to being resolved and that the
execution of the judgments of the European Court of Human Rights is
today functioning well in the large majority of cases”

* Report lists some 250 examples of legal reforms secured (or close to)
since around 2010: illustrations that the convention system can work.

* However, Report also refers to ‘challenges’ (p 14) — will come back to
this (slide 145)

* Now some figures pointing to the challenges [noting, of course, that the
sheer number itself is a challenge]



Enhanced supervision

AN i R e sf  Aim: Committee of Ministers closely follows progress, facilitate exchanges with the national
authorities

Applies to: cases requiring urgent individual measures, pilot judgments, judgments revealing
important structural and / or complex problems as identified by the Court and / or by the
Committee of Ministers, and interstate cases.
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D.1.a. Leading cases pending for more than five years

[ Standard supervision M Enhanced supervision

TOTAL: 720 . . .
TOTAL: 685 Growing number of leading cases (defined

in earlier slide) pending > 5 yrs

TOTAL: 593

TOTAL: 453

TOTAL: 403

TOTAL: 278 D.1.b. Length of execution of leading cases pending
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Nearly 50% of leading cases have been 2013

pending for > 5 yrs. Note growth of 5 yr ‘block’
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C.1(therh:;nder enhanced sm

{bex leading cases) //

The presentation below relates to the main themes under enhanced su
The themes correspond to those used in the Thematic Owverview.

M A Actions of security forces

mC 2. Conditions of detention - medical care

mC 1. Lawfulness of detenticon and related issues

M E. Right to life - Protection against ill-treatment: specific sibuations
M F.43. Length of judicial procesedings

W F. 7. Execution of domestic judicial decisions

5950 enhanced supervision cases
pending

Main themes raise concern too
* 16% actions of security forces
* 10% conditions of detention —
medical care

 10% lawfulness of detention/ related

* 9% right to life
* 9% length of judicial proceedings
* 6% execution of domestic judicial
decisions

The Convention and the ‘rule of
law’?

10




—Wain States with cases under enhanced supervision

Report p 64

Russian Federation

17% Main States under Enhanced
Supervision
17% - Russia
e 16% - Ukraine
16% 11% - Turkey
7% - Bulgaria
7% Moldova
6% - Italy
e [top 3 states = 44%]
& - these 6 states = 64%




Other signs for concern: ECHR and ‘the rule of law’

Particular States with long ‘average implementation’ times

Transfers from one supervision procedure to another (p 64, extract)

Transfers to enhanced supervision: ‘In 2016, 18 cases concerning 4 States (Bulgaria, Georgia,
Romania, Turkey), were transferred from standard to enhanced supervision. In 2015, 6 cases
concerning 3 States (Albania, Hungary and Turkey) had been transferred from standard to
enhanced supervision’. [There were transfers the other way too: 24 cases concerning 3
States (Greece, Ireland, Turkey)].

‘Reminder Letters’ (p 65, extract)

‘In 2016, 69 reminder letters (56 in 2015) have been addressed to 27 States concerning 93
cases (103 in 2015). For 76 of these cases (90 in 2015), an action plan/report has been sent
to the CM before the end of the year’. [i.e. 17 when no Action Plan/ Report sent in that

timescale]

Just satisfaction payment within deadline (p 10, extract)

‘... decrease in the payment of just satisfaction within the deadlines (the percentage has
gone from 71 % in 2015 to 65 % in 2016)". [third of payments not w/i deadline?]



‘state of implementation across the Council of
Europe’ - optimism or pessimism?

PACE Report (and Resolution): Implementation of
Jud ments of the European Court of Human Rights/ 09
tember 2015/ Doc. 13864 (Committee on Legal

ftairs and Human Rights): Mr Klaas de VRIES

- far less upbeat, more penetrating, and searching
critique of? 014 | figures — directly critical of nine
States (Italy/ Turkey/ Russia/ Ukraine/ Romania/
Greece/ Poland/ Hungary/ Bulgaria), and also UK.


http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=22005&lang=en

o< QY PERVISION OF THE EXECuTION
, 2‘ E JUDGMENTS AND DECISIONS

< = ~0OF THE EUROPEAN COURT

Reflections — ‘challenges’ (2016 Annual
Report p 13, extract)

“... The challenges presented by the processes presently under supervision by the
Committee of Ministers are notably linked to:

» > Important and complex structural problems causing difficulties to identify necessary ref. )
including those required to stop the stream of repetitive cases, and to find the means and-resources
for the implementation of the reforms;

» P The absence of a common understanding as to the scope of the execution measures required
following developments of the Court’s case law, thus, for example, that flowing from an
interpretation of the concept of “jurisdiction” ....

P P Slow or blocked execution as a result of disagreement between national
institutions, or amongst political parties, as regards the substance of the reforms
required and/or the procedure to be followed;

» P A refusal to adopt, notwithstanding strong insistence from the Committee of
Ministers, the individual measures required or to pay just satisfaction — situations
which frequently hide more fundamental disagreements with the Court’s

I

conclusions or the requirements of execution”.

14



So... today = prolonged implementation crisis:
tomorrow (now?) ‘challenges’... to the authority of the
ECtHR?

Council of Europe’s Secretary General, Mr Thorbjgrn Jagland
- Speech (St Petersburg), 23 October 2015

- Communication to PACE, 26 January 2016 (section entitled ‘The Convention
under threat’: ‘[forces| who challenge the authority of international
institutions... have slipped into the mainstream — and they are gaining
traction... When we join the dots, the danger to our ECHR is very real indeed.
[Examples]. [such chaIIenFes] ‘oull at the very fabric of the Convention, and if

it begins to unravel, it will be very difficult to stop”)

- Speech to Committee of Ministers, 18 May 2016 - ‘we now see [ECtHR]
openl chaIIen%ed... with some invoking sugremacy of national constitutions,
or Parlt, or public opinion’ — [fear] ‘system beings to unravel’

Commissioner for HR (CoE), Nils Muiznieks, ‘Non-implementation of the
Court’s judgments: our shared responsibility’, 23 August 2016 [section entitled
‘Pitting sovereignty against the ECHR system]



http://www.coe.int/en/web/secretary-general/speeches-2015/-/asset_publisher/TQ9ylWpDFtLP/content/international-conference-enhancing-national-mechanisms-for-effective-implementation-of-the-european-convention-on-human-rights-?inheritRedirect=false&redirect=http://www.coe.int/en/web/secretary-general/speeches-2015?p_p_id%3D101_INSTANCE_TQ9ylWpDFtLP%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3Dcolumn-4%26p_p_col_count%3D1
http://www.coe.int/en/web/secretary-general/speeches-2016/-/asset_publisher/TQ9ylWpDFtLP/content/communication-on-the-occasion-of-the-first-part-of-the-2016-parliamentary-assembly-session?_101_INSTANCE_TQ9ylWpDFtLP_viewMode=view&desktop=true
http://www.coe.int/en/web/secretary-general/-/126th-session-of-the-committee-of-ministers
https://www.coe.int/no/web/commissioner/-/non-implementation-of-the-court-s-judgments-our-shared-responsibility

Note re the next slide

* The next slide is provided for information purposes only. It is a visual
representation of the execution process as | understand it.

* The text within the boxes has been (mainly) extracted from the
glossary section of the Annual Report 2016. (Refer to original sources
rather than relying on this summarised document).

* The central image (with arrows) has been extracted from:
http://www.coe.int/en/web/execution/the-supervision-process
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Document setting out the

Enhanced supervision , _ ,
measures taken and/or Final Action Report proposing the

Aim: Committee of Ministers closely follows progress, facilitate exchanges

: . o envisaged by the respondent closure of the supervision.
with the national authorities State to implement a judgment The respondent State considers that all
a . o.C . o Qq . . necessary execution measures have been
Applies to: cases requiring urgent individual measures, pilot judgments, of the European Court of Human taken, such that report is transmitted to

judgments revealing important structural and / or complex problems as Rights, together with an theCOfgmittt;etof Mti:isterstbv”tr:
a arm q a0 . . . . respondent State setting out a e
identified by the Court and / or by the Committee of Ministers, and indicative timetable measures taken to implement a judgment

interstate cases six-month deadline for States to of the European Court and / or the
o . for which no additional measure is
o o Su bmlt reasgns : :
Inadequate progress under standard supervision may lead to transfer to required adoption. If a divergence
remains, the case is submitted to the
enhanced route committee for consideration

To assist the Committee, the

iy
Secretariat makes, in principle within a
maxiraum period of 6 months, a
detailed evaluation of the Action
Report. Ifiits evaluation is consistent

CM Approval,
adoption of
Final Resolution

Furopean Courtof '\, | NGRS . (M

Human Rightg Dasses sses  pmm——CCUC y ¢61VISES
- the case ARTALIETIY  mplementation
Final Judgment S

=

with the one submitted by the
authorities of the respondent State, a
draft final resolution will thereafter be

presented to the Committee for
examination

Standard supervision procedure
Applies to: all cases not under enhanced procedure.
Rationale: HCPs are under obligation to comply, so:

- Committee of Ministers can limit its intervention to
ensuring adequate action plans / reports presented and
verifying adequacy of the measures announced and / or
taken at the appropriate time.

- developments closely followed by the Department for the
Execution of Judgments

Leading case — case which has been identified as revealing
new structural and / or systemic problems, either by the
Court directly in its judgment, or by the Committee of
Ministers in the course of its supervision of execution. Such
a case requires the adoption of new general measures to
prevent similar violations in the future.




