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Executive Summary

This report provides an overview of corporate climate change litigation in Norway

focusing on: (a) relevant causes of action for bringing climate cases; (b) procedural and
evidentiary issues; and (c) potential remedies. The structure of the report reflects the
questionnaire compiled by the BICL. In the first part of the report, a special focus is
given to the Norwegian Constitution with particular reference to paragraph 112, which
has been lately amended. The report then goes on to describe the various areas of law
where to find relevant causes of action for potential climate cases. The report does not
go beyond than presenting the black-letter law. The rapporteur's intention is to provide
a presentation of laws in a manner faithful to the doctrine of law and jurisprudence of
the country of reference.

The second part of the report is devoted to the discussions around the three climate
cases, two of them decided by the Norwegian Supreme Court of Justice and the latest
now pending in appeal. The arguments presented by the plaintiffs and defendants have
been presented. This is followed by a careful examination of the final decisions by the
Norwegian courts. The report points out that two out of three are cases concerning oll
activities on the Norwegian continental shelf. This explains why state responsibility
remains at the heart of each case: the Norwegian Government acts as the main
defendant being the one issuing exploration and production licences in favour to the
oil companies.

In general, the procedural and evidentiary issues encountered in corporate climate
litigation in Norway concern the tests of causation and the interpretation of the Paris
Agreement and the issue of its implementation. About the remedies, it has been
interesting to note that the claims for temporary injunction have always been considered
to be disproportionate and therefore are rejected by the local courts.

Although the three climate court cases have had a great impact in terms of public
debate and academic discussions, the small number of climate court cases makes it
difficult to develop a consolidated jurisprudence with regards to climate corporate
responsibility in Norway.
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1. Causes of Action

A. Climate Change Law/Environmental Law Statutory Provisions

Norway is a constitutional monarchy. The country is not a State member of the European
Union (EU). However, Norway is member of the European Economic Area (EEA).! This
membership implies that a part of the EU legislation, specifically the EU legislation
which has regards to the freedom of movements for persons, products, services, and
capital, applies to Norway as well as to the other members of the EU community.?
Norway is member of the United Nations (UN) and has signed the totality of UN acts
adopted since its constituency.® The first section of this report will provide an overview
of the main national legislation in force in Norway in the field of environment law and
its protection. The second part will illustrate the most relevant climate related cases as
discussed before the Norwegian Supreme Court. Lastly, it will follow a presentation of
feasible remedies which the Norwegian legal system provide in case of detrimental
climate change actions.

8§ 93, 102, 108, 112 of the Norwegian Constitution

The Norwegian written Constitution- Grunnloven- was originally adopted on 17 May
1814.% Four general articles of the Constitution are worth mentioning when it comes to
environmental protection.

Paragraph (§) 112 stands out as the most relevant article of the Constitution in the field
of environmental protection. § 112 is included in Part E “Human Rights” of the
Constitution. This provision was originally adopted as Article 110 b in 1992, at the time
when the Rio Conference took place,” and slightly amended and renumbered as § 112
by the 2014 constitutional reform. § 112 is unanimously recognised as establishing the
right to the healthy environment. ¢ The text of § 112 reads as it follows:

“Every person has the right to an environment that is conducive to health and to a natural
environment whose productivity and diversity are maintained. Natural resources shall be
managed on the basis of comprehensive long-term considerations which will safeguard
this right for future generations as well.

1 LOV-1992-11-27-109, Lov om gjennomfaring i norsk rett av hoveddelen i avtale om Det europeiske skonomiske
samarbeidsomréde (EQDS). (EDS-loven)

2 lbid, Art. 1.2.

3 Norway signed the UN Charter on 26 June 1945 and ratified on 16-11-1945 (16-11-1945 kgl.res.) De Forente
Nasjoners Pakt - Lovdata

4 Kongeriket Norges Grunnlov, LOV-1814-05-17

5 The United Nations Conference on Environment and Development (UNCED), also known as the Rio Conference
or the Earth Summit was a major United Nations conference held in Rio de Janeiro from 3 to 14 June 1992.

6 Ole Kristian Fauchald and Eivind Smith, Mellom jus og politikk, Grunnloven §112, Fagbokforlaget 2019.
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In order to safeguard their right in accordance with the foregoing paragraph, citizens are
entitled to information on the state of the natural environment and on the effects of any
encroachment on nature that is planned or carried out.

The authorities of the state shall take measures for the implementation of these
principles.”
This provision aims to protect both the natural environment as such and the human
right to a good environment. § 112 contains sources of substantial and procedural
obligations.

Section 1 recognises rights to a natural environment whose productivity and diversity
must be preserved beyond the health aspect of it. The second sentence embeds a
formal acknowledgment of the principle of intergenerational equity. Section 2
recognises procedural rights for the citizens to information related to the environment,
its status as well as its trends in quality.’

Section 3 requires the authorities to take action in order to fulfill the above rights. In
other words, both the Parliament and the Government must take the necessary actions
to ensure that the rights embedded in § 112 are respected and implemented.

Although § 112 is a constitutional provision, the Supreme Court has expressed its view
in Greenpeace Nordic Ass'n v. Ministry of Petroleum and Energy that the provision does
not grant individual rights to citizens which means that § 112 cannot be invoked on an
individual basis.® However, the Supreme Court has expressly recognised § 112 as
source of duty upon the State to avoid actions which turn out detrimental to the
environment.” § 112 has played a fundamental role in the latest climate court case
Greenpeace Nordic Ass'n v. Ministry of Petroleum and Energy which has been so far
addressed by the district court.’® The case has been brought before the court of first
instance (Tingrett) in the Oslo district. The case concerns the validity of the Ministry of
Petroleum and Energy's decisions to approve plans for development and operation for
three petroleum fields. The district court came to the conclusion that the decisions are
invalid because the lack of an impact assessment of the combustion emissions released
in connection with the development and operation of the three petroleum fields. The
district court has argued that the error is serious because the impact assessment regime
shall ensure the citizens' right to knowledge about the effects of a planned
environmental intervention, and that decisions are made on a sound and informed
basis.

& 93 and § 102 are equally relevant in relation to the environment that has been
regarded by the European Court of Human Rights as an important factor for the human

7 Hans Christian Bugge, Environmental Law in Norway, 4™ Ed, Wolters Kluwer, 2022.
8 HR-2020-2472-P

? |bid

1023-099330TVI-TOSL/05
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well-being.!" The Supreme Court has expressly recognised in Statnett SF et al. v. Sgr-

Fosen sijte et al. § 93 and § 102 as fundamental rights to be ensured through the
establishment of a healthy environment.'?

§ 93 states as it follows:
“Every human being has the right to life. No one may be sentenced to death.”
& 102 reads as t follows:

“Everyone has the right to the respect of their privacy and family life, their home and
their communication.”

Likewise, § 108 establishes a unique role for itself in the field of environmental
protection. lts text reads as follows:

“The authorities of the state shall create conditions enabling the Sami people to preserve
and develop its language, culture and way of life.”

& 108 deserves a special consideration due to the context in which has been developed.

Members of the Sami population exercise their traditional semi-nomadic lifestyle and
activities mostly linked to reindeer hearing. They have an important role in the
management of natural resources and land where they stand and carry out their lives

as the Supreme Court has stated in Statnett SF et al. v. Ser-Fosen sijte et al.'

Climate legislation

The Norwegian legal system is a dualistic one.' This means that international and
regional legislation, which has been signed by the Government, are required to be
adopted by the Norwegian Parliament (hereafter Stortinget) through national
legislations.

The Climate Change Act (Act relating to Norway's climate target) is the latest piece of
climate legislation, deserving some special attention. The 2017 Climate Change Act
(CC Act) as amended in 2021 reviews the precedent acts in light with the Paris
Agreement’s obligations. The CC Act aims for a reduction of a least 55% of GHG
emissions with 1990 as baseline against the emission scenario of 2 degrees C (see
Article 3 of CC Act).”” A more precise climate target is set under Article 4 for a reduction
of 90-95% by 2050. This is in line with the overall goal expressed by Article 4 to become
a low-emission society by 2050.

In addition to that the CC Act sets forth a system for reviewing national policies. Articles
5 and 6 require the Government to submit updated climate targets to the Storting every

1" Oneryildiz v Turkey (2004) and Budayeva and others. V Russia (2008)
2 HR-2021-1975-S

13 HR-2021-1975-S

4 Oversikt over Norges Rett, 15" ed, Universitetsforlaget, 2023

15 LOV-2017-06-16-60

Norway National Report 8



5 years. It is also prescribed that climate targets submitted shall represent a progression

from the preceding targets and promote a gradual transformation in the period up to
2050.

Moreover, the Government shall give annually an account of:

a. how Norway can achieve the climate targets;
the expected effect of the national budget on greenhouse gas emissions.

c. an account of changes in emissions and removals of greenhouse gases,
projections of emissions and removals, and progress towards the climate
targets.

d. an account of how Norway is preparing for and adapting to climate change;

e. an overview showing sectoral emission trajectories for emissions that are not

covered by the EU Emissions Trading System and the types of measures that
will be necessary to achieve them;

f. a status report on Norway's carbon budget, taking into account relevant
arrangements within the framework of joint fulfilment with the EU, if agreed.

Through the EEA agreement, Norway already participates in the European emissions
trading system (EU Emissions Trading System - EU ETS). The Emissions Trading Act
(Klimakvoteloven) makes up a relevant part of the climate legislation in Norway. The
Emissions Trading Act is a Norwegian law that establishes an emissions trading system
for greenhouse gases. The law stipulates that industrial enterprises and other emission
sources must have a permit to emit greenhouse gases. The licence is granted through
climate quotas awarded by the Ministry of Climate and Environment. The Act applies in
Norway, except in Svalbard, and on the Norwegian continental shelf. The Emission
Trading Act has been recently amended in order to include aviation and shipping
among the sectors under the emission trading scheme. '

B. Human Rights Law

As it has been previously mentioned in the context of § 93 and § 102 of the Norwegian
Constitution, Norway has incorporated some of the human rights directly in its own
Constitution. In addition to that, Norway has ratified a number of human rights
conventions, and incorporated the most important as part of ordinary legislation.'” The
so called Human Rights Act is a Norwegian law aimed at strengthening the position of
human rights in Norwegian law. The Act makes five human rights conventions with
additional protocols applicable as Norwegian law, and states that if there is conflict
between other Norwegian legislation and these conventions and additional protocols,
the conventions and additional protocols shall take precedence. In the field of
sustainability it is worth mentioning the European Human Rights Convention (ECHR), in

16 LOV-2004-12-17-99
7 Lov 21.mai 1999 nr. 30 om styrking av menneskerettighetenes stilling i norsk rett (menneskerettsloven)
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particular its Article 2 and Article 8 have been used as legal ground for one of the most

important environmental court-cases as it will be explained in the following of this
report. The International Covenant on Civil and Political Rights (ICCPR), the
International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD), in particular Article 27 ICCPR has been invoked in the recent court case Statnett
SF et al. v. Sgr-Fosen sijte et al together with Article 5 (d) (v) ICERD.

A lawsuit against Norway is now pending before the ECHR.' The lawsuit has been
lodged by two environmental organisation backed by six young Norwegians. The case
is appealed on the basis of Articles 2 and 8 of the European Convention on Human
Rights (ECHR). The articles deal with the right to life and the right to respect for private
and family life. The environmental organisations argue that these rights are threatened
by climate change caused by Norwegian petroleum policy. The final decision by the
Court is expected to be released by the end of 2024.

When it comes to the violation of human rights and climate changes issues, the
Norwegian Supreme Court unanimously ruled that the rights of the ECHR had not been
violated by the Norwegian Government (see the original climate lawsuit Greenpeace
Nordic Ass’n v. Ministry of Petroleum and Energy,'?.) According to the Supreme Court
the future effects of permits for oil and gas exploration do not pose a "current and
proximate risk to life", while the Applicant argued that Norway has failed to take
precautionary measures of prevention and protection required of it under ECHR Articles
2 and 8 by disregarding the seriousness and urgency of the climate crisis, and the
limited time remaining to avert its most serious and irreversible impacts.

In addition to the ECHR, Norway ratified the UN Convention on the Rights of the Child
1991.%° In light of the Norwegian Supreme Court’s jurisprudence it is required that the
best interests of the child have been properly assessed and weighed against any
conflicting considerations and that the decision states that the best interests of the child
have been emphasised as a fundamental consideration.?' However, the district court in
the recent case Greenpeace Nordic Ass'n v. Ministry of Petroleum and Energy, has
concluded that there is no legal obligation to consider the best interests of children in
connection with each individual decision on a plan for development and operation of
petroleum activities.

In the context of human rights treaties and conventions applicable to Norway, it is
essential to mention the 1998 Aarhus Convention. In order to implement the 1998
Aarhus Convention, Norway has adopted Act of 9 May 2003 No.31 Relating to the

18 ECHR, Greenpeace Nordic and Others v. Norway (no. 34068/21), Status of climate application, Status of
climate applications before the European Court (2).pdf

7 HR-2020-2472-P

20 Stortingets samtykke den 8. januar 1991

21 HR- 2015-2524-P, paragraph 169.
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Right to Environmental information and Public Participation in Decision-making

Processes Relating to the Environment. As expressed under Article 1, this Act aims to
ensure public access to environmental information in order to make it easier for
individuals to contribute to the protection of the environment, to protect themselves
against injury to health and environmental damage, and to influence public and private
decision-makers in environmental matters. In accordance with Article 2 paragraphs 2
and 3, the definition of environmental information is broad and includes projects and
activities that are being planned or have been implemented in the environment; the
properties and contents of products, administrative decisions and measures, used in
environmental decision-making; human health, safety and living conditions to the
extent that they are or may be affected by the state of the environment; archaeological
and architectural monuments and sites and cultural environments.

Requests must be not too general (Article 10). However, an exemption to this rule is
made in a specific number of cases where the public shall always have access to
information (Article 12). This exemption covers cases of pollution that is harmful to
health or that may cause serious environmental damage, of measures to prevent or
reduce damage and of unlawful intervention in or damage to the environment.

The Act furthermore obliges administrative agencies to make provision for participation
by the public in the preparation of legislation, plans and programs relating to the
environment (Article 20).

In June 2018 the Norwegian Parliament adopted a new Local Government Act. The Act
obligates all local and regional authorities to establish three organs to ensure
involvement of youth, older persons and persons with disabilities.

C. Tort Law

There have been no cases specifically brought under tort law and climate change issues
in Norway to date. However, this section provides an overview of the rules of tort law
that could potentially be used in Norway in the event of climate-related events of various

kinds.

Unlike other countries, the public trust doctrine does not apply in Norway. The Outdoor
Activities Act — Friluftsloven- is a Norwegian law that regulates the rights and obligations
of persons for staying in and using nature in Norway.?? The Act contains the most
important rules on common law, which consists of the right of movement, the right of
residence and the right to harvest. The law deals with the right to travel freely in nature
and, within certain limits, to use nature's resources. The most important function of the

22 Lov om friluftslivet (friluftsloven), 1957-06-28-16
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Outdoor Activities Act is to ensure the right to stay and travel in nature, regardless of

who owns the area.?

In Norway the general rule of tort law is that a person or company can only be liable
for financial loss if the injury has been caused by irresponsible conduct on the part of
the tort, and the act or omission is done with intent or negligence (culpa). There are
also rules on strict liability for special areas in a number of acts, such as the Pollution
Control Act and the Product Liability which will be discussed later in this report Act.
According to section 3-5 of the Injury Compensation Act, compensation may be
awarded also for non-economic damage.?* The condition for such compensation is that
the tort has caused the injury through gross negligence or intent, or by contravention of
a number of penal provisions. The award shall be a lump sum as the court deems
reasonable and may be awarded to the injured party or the survivors. These rules are
likely to be applied in case of negligent failure to mitigate or adapt to climate change.

The Natural Perils Insurance Act is a law that regulates insurance programs related to
natural perils.?> Natural damage means damage caused by natural accidents such as
landslides, landslides or volcanic eruptions. The purpose of this act is to ensure financial
compensation to persons and organisations that suffer losses as a result of natural
disasters and extreme weather events. The Natural Damage Insurance Act extends
insurance against fire damage to also apply to natural damage. However, this only
applies if damage to the item in question is not covered by other insurance. The Natural
Perils Insurance Act lays down rules for how the insurance programs are to be
administered, the types of damage covered and how compensation payments are to be
handled. A specific set of rules is set forth for environmental damages under the Nature
Damage Compensation Act which provides compensation from the State following a
natural disaster.? However this Act does not cover the petroleum sector.? It is the
Norwegian Agriculture Agency which shall decide applications for natural damage
compensation pursuant to this Act.® The claimant may direct an appeal against
decisions pursuant to this Act to the Natural Damage Claim Appeals Board. The
deadline for an appeal is three weeks after receipt of the compensation decision.?

A very relevant piece of Norwegian legislation concerning tort law and environment is
the Act on legal disputes between neighbours, also known as the Neighbour Act or

23 Oversikt over Norges Rett (2019), page 218, 15th ed, Universitetsforlaget
24 Lov om skadeserstatning, 1969-06-13-26

25 Lov om naturskadeforsikring, 1989-06-16-70

26 LOV-2014-08-15-59

27 Section 2 LOV-2014-08-15-59

28 Section 11 LOV-2014-08-15-59

29 Section 20 LOV-2014-08-15-59
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Naboloven. *° This is a Norwegian law that regulates the relationship between

neighbours. Paragraph 1 reads as it follows:

“No one must have, do or implement anything that is unreasonable or unreasonable to the
detriment or inconvenience of neighbouring property. Disadvantage also includes the fact
that something must be considered dangerous.

In deciding whether something is unreasonable or unreasonable, emphasis must be placed
on what is technically and economically possible to do to prevent or limit the damage or
disadvantage. Of course, consideration must be given to the natural diversity in the town.”

The Neighbourhood Act is important for maintaining good neighbourly relations and
also for helping to protect biodiversity in town.

D. Company and Financial Laws

The Accounting Act®'

under Article 3-3a paragraph 10, States that the annual report of
a company or society must give information on those aspect of the activities, including
the issue of raw material and its products, which may have an appreciable- not
insignificant-effect on the environment. Detailed information must be given regarding
the possible effects of the various activities, and measures taken or planned to prevent

or reduce adverse environmental effects.

The Act relating to enterprises' transparency and work on fundamental human rights
and decent working conditions has been adopted in 2021.3% Article 1 of the
Transparency Act stipulates that the act must "promote businesses' respect for basic
human rights". Section 3b) of the Act defines the term and refers to several international
human rights conventions. But the list is not exhaustive. By extension of this, companies'
greenhouse gas emissions will affect "fundamental human rights" also according to
Section 3. 1 b) of the Transparency Act. The Norwegian Human Rights institute together
with the Norwegian Consumer Agency therefore assume that companies will have to
report on how greenhouse gas emissions under their effective control affect, among
other things, the right to life, physical integrity and property. In the preparations for the
Transparency Act, the Ministry of Children and Families precisely assumed that a
company's impact on the environment is covered by the Transparency Act "if the

environmental impact results in a negative impact on human rights."3?

Norway has been a member of the European Economic Area since 1994.3* Article 73
of the EEA Agreement reads as it follows:

30 Lov om rettsheve mellom grannar (grannelova), 1961-06-16-15

31 Act of 17 July 1998 No. 56

32 Act of 18 June 2021 no. 99

33 See Climate, environment and human rights - Forbrukertilsynet [last view: 11.02.2024]
34 Official Journal J. 1994, L 1/3
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1. Action by the Contracting Parties relating to the environment shall have the following
objectives:

a) to preserve, protect and improve the quality of the environment;
b) to contribute towards protecting human health;
C) toensure a prudent and rational utilization of natural resources.

2. Action by the Contracting Parties relating to the environment shall be based on the
principles that preventive action should be taken, that environmental damage should
as a priority be rectified at source, and that the polluter should pay. Environmental
protection requirements shall be a component of the Contracting Parties' other
policies.

As such, a copious number of EU directives applies in Norway. In the field of
sustainability, it is fundamental to mention two recent EU directives: the Corporate
Sustainability Due Diligence Directive (CSDDD)?** and the Corporate Sustainability
Reporting Directive (CSRD). While the CSDDD has not been approved yet at EU level,
the CSRD Directive has been incorporated through the amendment to the Accounting
Act section-3-3c. EU rules will require large companies in Norway to publish regular
reports on the social and environmental risks they face, and on how their activities
impact people and the environment.

The EU Sustainable Finance Disclosure Regulation (SFDR)* - in Norwegian called
“Offentliggjeringsforordningen” - has been incorporated into Norwegian law.3” The Act
regulation requires all financial advisers in Norway to publish an account of how
sustainability is integrated. Pursuant to the EU's Disclosure Regulation “SFDR”,
incorporated into the Norwegian Act on sustainable finance, financial market
participants and financial advisers must integrate all relevant financial risks into their
investment advice, as well as all relevant sustainability risks that may have a relevant
significant negative impact on the return on an investment or a piece of advice and
must regularly assess them.

E. Consumer Protection Laws

The Act on Control of Products and Consumer Services (Act of 11 June 1976 No.79)
contains important rules about information about products that may be harmful to
health or the environment. In addition to that the Act is to prevent products from causing
environmental disturbance (for example in the form of disturbance of ecosystems,
pollution, waste, noise),*® and environmental disturbance by promoting effective energy
use in products. The Act established a duty of care upon any person that produces,

35 The CSDDD is still under negotiations. See Corporate Sustainability Due Diligence in the EU: Latest Updates and
What to Expect Next | Paul Hastings LLP

3¢ Regulation (EU) 2019/2088

37 LOV-2021-12-22-161

38 Act 11 June 1976 No.79, Section 1 b
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imports, places on the market, processes, uses or handles products.®’ The Act sets forth

the right to information from public authorities (Art.9), as well as from the producer,
importer, vendor of user of products (Article 10). In case of non-compliance, the
wrongdoer is criminally liable in accordance with Section 12 of the Act. The consumer-
based rules have been enriched with the adoption of the Labelling of Consumer Good
Act (Act of 18 December 1981 No. 90). This Act provides the government the authority
to issue regulations on the marking and labelling of productions (article 3 and 4). This
may include information on energy and resources use of the product, and its
environmental effects. The Consumer Authority represents a guidance on sustainability
claims used for marketing purpose. The Authority is in charge for the Nordic
ecolabelling system, named Swan (Svane in Scandinavian language). Producers have
the right to use the label if their product meet a number of criteria. The label, if has
been obtained, is valid for 3 years, after that the producers must apply again for a
licence.

In this context it is worth to mention the Product Liability Act of 23 December 1988.
Product liability is the legal liability a manufacturer has for damage caused by products
that have been manufactured or placed on the market as part of his profession,
commercial activity or similar.

The Product Liability Act has been adapted to Council Directive 92/49/EEC (Third
General Insurance Directive), which has been made part of the EEA Agreement. All
manufacturers have an objective liability for personal injury and property damage
caused to the product in consumer relations. The rules apply to all kinds of goods and
movable property, but not real property.

F. Fraud Laws

§ 240, § 241 and § 242 of the Penal Code set forth a general provision for
environmental crime. One should keep in mind that these articles punish the agent who
cause “very serious” consequences to the environment. This means that the threshold is
set rather high.

8§ 240, 241, 242 of the Penal Code

Article 240. Serious environmental crime

A penalty of imprisonment for a term not exceeding 15 years shall be applied to any
person who with intent or gross negligence

a. pollutes the air, water or ground in such a way that the living environment in an area
becomes significantly harmed or is threatened by such harm, or

39 |bid, Section 3
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b. stores, abandons or empties waste or other substances presenting an obvious risk of
consequences specified in a).

A penalty of imprisonment for a term not exceeding six years shall be applied to any
person who with intent or gross negligence

a. reduces a natural population of protected organisms that are threatened by extinction
nationally or internationally, or

b. causes significant harm to an area that is protected by an administrative decision
adopted pursuant to chapter V of the Nature Diversity Act or an older protective
administrative decision specified in section 77 of the Nature Diversity Act, chapter
111 of the Svalbard Environmental Protection Act, section 2 of the Act relating to Jan
Mayen or section 2 of the Act relating to the Bouvet Island, Peter I's Island and Queen
Maud Land, etc.

Article 241. Conspiracy to engage in dissemination of infectious matter or poisoning
hazardous to public health or serious environmental crime

“A penalty of imprisonment for a term not exceeding six years shall be applied to any
person who enters into a conspiracy to commit a criminal act as specified in section 240
first paragraph.”

Article 242. Cultural heritage crime

“A penalty of imprisonment for a term not exceeding six years shall be applied to any
person who with intent or gross negligence causes significant harm to cultural heritage
sites or cultural environments of particular national or international significance”.

A penalty of imprisonment for a term not exceeding two years shall be applied to any
person who in an armed conflict with intent or gross negligence uses a cultural heritage
site or cultural environment of particular national or international significance to support
military action and thereby creates a risk of harm to the cultural heritage site or cultural
environment. However, no penalty applies if taking such action was of imperative
military necessity.

Article 240 has been applied by the Supreme Court in a case concerning the protection
of wolves.*® Four men were sentenced for attempting to illegally kill wolves. They had
been hunting wolves in a protected area for wolves, with the aim of killing three wolves.
They were sentenced to sentences ranging from 120 days to six months in prison and
denied the right to hunt and trap for three years. The judgment is significant for the
interpretation of the Penal Code's general provisions on wildlife crime and is indicative
of the level of punishment in cases concerning illegal wolf hunting in wolf zones.

An important general rule in the Norwegian legal system is the criminal liability for
companies and other institutions. Articles 27 and 29 of the Penal Code punish

40 HR-2016-1857-A
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enterprises with a fine which in the case of environmental crimes could lead to

imprisonment. '

G. Contractual Obligations

The rules of Law on the Termination of Agreements are laid down in the (Contract Act)
Avtaleloven.*? The rules do not explicitly refer to “green termination clauses”. However,
special rules have been set by in case of consumer contracts, under Chapter 4. Special
provisions for consumer contracts.*® Section 38(b) lists a set of information requirements
in consumer contracts:

Before entering into an agreement, the trader shall provide the consumer with the
following information in a clear and understandable manner, provided that the
information is not already clear from the context:

1. the essential characteristics of the good or service, to the extent that the mode of
communication and the good or service are suitable for this;

These rules could provide a legal basis that could be used in climate corporate litigation.

H. Planning and Permitting Laws

The Planning and Building Act (PBA) establishes a system for land-use and building
control.** This Act is often referred as the “most important environmental act” in
Norway. According to Article 1.1, the overall objective of the PBA is to “promote
sustainable development for the benefits of individuals, society and future generations”.
The PBA Act contains certain rules directly aimed at the protection of the environment.
Article 3.1 lists a number of factors which shall be taken in consideration for the
planning. Letter g) of Article 3.1 reads as it follows: “take climate consideration by
reducing emissions of greenhouse gases and adapting to expected climate change inter
alia through solution for energy land use and transport.” According to the PBA, State
regulations and policy guidelines provide an important basis for the regional and
municipal planning. This explains why the Act is the basis for extensive regional
planning and municipal spatial/land use planning. Such planning is very important in
a climate change perspective — both to reduce emissions (mitigation) and prepare for
effects of climate change (adaptation). The Act applies to the whole mainland territory,
including watercourses and the underground (Article 1-2). It also applies to coastal
waters inside 1 nautical mile from the baseline. According to the PBA, state regulations
and policy guidelines provide an important basis for the regional and municipal
planning.

41 LOV-2005-05-20-28

42 Act of 03 July 1918

43 The chapter was added by Act No. 20 of 2014 June 27
44 Act of 27 June 2008 No. 71
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The construction of roads must follow the PBA rules. Besides planning, the PBA contains

rules concerning the building. The constructions of a new building must follow a set of
rules. Article 28-1 demands that the site for the construction must be safe as regards
environmental and natural risks, such as flood, landslide, and avalanches. Based on
the decision in the Nissegérden case,*’ the Supreme Court has the view that a public
authority must not be considered liable as long as it has exercised sufficient caution and
diligence when approving the request for construction. However, the Supreme Court
has made clear in HR 2020-1353-A that the PBA shall be read in light of § 112 of the
Norwegian Constitution.*é The case in question concerned the violation of the general
prohibition to build less than 100 meters form the sea. This rule is set forth under Article
1.8 of the PBA. According to this provision, all types of constructions and buildings are
prohibited in this zone. It also regulates local pollution. The owner of a property located
in the 100-metre belt along the sea had applied for and received approval for the
construction of a new cottage with basement. After the application was approved, a
larger basement was blasted and excavated, an underground passage between the
cottage and an annex was constructed without application and approval, an
embankment was built against the adjacent dirt road, a road was constructed and a
barrier erected. The Supreme Court further says - in the same paragraph - that the
meaning of "protect the environment is reflected in Section 112 of the Constitution", and
that reactions to breaches of the Planning and Building Act "must be carried out in light"
of this. Following this ruling, the question is open to whether a stricter interpretation the
PBA rules in light of § 112 would increase the chance for further actions in climate-
related cases connected to property rights.

Public participation is ensured through the establishment of a system of exchange of
information. The planning authorities have a duty to actively inform the public about
the planning activities. Planning proposal have to be published in a way to be available
to all citizens. Everybody have a right to raise questions and express their view.*’.

| Others
Mining and Petroleum Industries

Mining industry is a fundamental sector for the Norwegian economy. The Acquisition
and Extraction of Mineral Resources (the Minerals Act) is the main legislation covering
the extraction of minerals. Article 1 makes clear that these rules aim to promote and
ensure socially responsible management and use of mineral resources in accordance
with the principle of sustainable development. In addition to that Article 2 sets as goals
the safeguarding of the Sami culture, their commercial activities and their social life

45 Rt-2015-257
46 Katrine Hauge et al..
47 Bugge, p 440.

Norway National Report 18



together with the environmental consequences of extraction. Sami rights and interests

must be taken into special consideration as stated explicitly in Article 6 of the Act which
asks for the application of the rules of international law relating to indigenous people
and minorities.

The Act lays down a set of provisions related to environmental aspects. According to
Article 41 operations shall be carried out in accordance with good mining. Article 48
demands that operations shall be performed with caution so that they do not result in
unnecessary pollution or unnecessary damage to the environment.

A specific act regulates petroleum activities. Section 3-1 of the Petroleum Act requires
the competent authorities to produce an assessment with regard to “the impact of
petroleum activities on trade, industry and the environment and of possible risks of
pollution, as well as the economic and social effects that may result from petroleum
activities”*8. Before a licence may be granted in a certain area, Parliament must take a
decision to open that general area for petroleum activities.*’ Distinction must first be
drawn between the two types of licences: ordinary bi-annual licence rounds for “new”
areas or yearly Awards in Predefined Areas (APA-licences) for mature areas. The
Supreme Court has made clear in the court-case Greenpeace Nordic Ass'n v. Ministry
of Petroleum and Energy that that the Environmental Impact Assessment (hereafter EIA)
in connection with an exploration licence should assess the climate effects of the future
emissions from the production of the petroleum. The exploration licence according to
section 3-3, 3™ para gives the right to exploration and exploitation, and ownership
rights over the oil found. The exploitation licence gives a right and a duty to explore the
licence area, through a further defined exploration program in the licence, but it does
not give a right to produce. In other words, the exploration licence does not give a
definite right to develop a potential discovery into a producing field.*® This again
requires a new decision from the Ministry in the form of an approval of the so called
Plan for development and Operation, which is prepared by the licence group and is
again subject to further procedural requirements. According to Section 4.2 of the
Petroleum Act, the EIA must take into account both the economic and the environmental
consequences of granting a production licence in a certain area. The Petroleum
Regulation, Section éc (e) refers to “the climate” as one of several consequences that
shall be considered in the impact assessment before the first decision to open new areas
is taken. According to Alvik “it is fairly clear that this cannot be interpreted to encompass
an obligation to assess overall consequences for the world’s climate resulting from
increased Norwegian production of oil and gas as a result of opening new areas”. In

48 Petroleum Act of 29 November 2017

49 See the specific requirements in the Petroleum Regulation, Section 6a-6d, available in unofficial English
translation at http://www.npd.no/en/Regulations/Regulations/Petroleum-activities/

50 Alvik, I. (2018) The First Climate Change Litigation, Journal of World Energy Law and Business. 11 (6), 541-
545
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other words, the text in the provision tends towards exclusively considering the

consequences of further emissions in relation to production in Norway, e.g. through
flaring, and burning of gas to power the installations).>’

The rules laid down under Chapter 7 make the licensee strictly liable in case of damage
or loss due to pollution caused by the discharge —whether accidental or intentional- of
petroleum. Chapter 8 of the Petroleum Act rules in case of damage suffered by
fishermen due to pollution and waste from petroleum activities.

Pollution Control Act

The Pollution Control Act (PCA, of 13 Marc 1981 No. 6), pertains to pollution from
stationary sources as well as waste management. This Act covers regular emissions from
petroleum installations on the continental shelf,?? incineration of waste and combustion
for heating. Article 11 establishes a system of permits which can be granted upon the
condition of preventing emissions into the air. The overall purpose of this legislation
made explicit under Article 1 is “to protect the outdoor environment against pollution
and to reduce existing pollution, to reduce the quantity of waste and to promote better
waste management. The Act shall ensure that the quality of the environment is
satisfactory, so that pollution and waste do not harm human health or adversely affect
welfare, or damage the productivity of the natural environment and tis reproductive
capacity”. This implies that whoever wants to carry out a polluting activity will need an
individual permit and must comply with the regulations set by the PCA.

Pollution is defined very broadly under Article 6. By stating so, the Act relies on a very
low threshold for damages as well as for nuisance. The Supreme Court has the view
that even minor damage to the micro-flora in the soil on the polluter’'s own property
must be regarded as pollution according to the definition of Section é paragraph 2.

Svalbard Treaty

The treaty concerning the Archipelago of Spitsbergen (hereafter: Svalbard Treaty) was
adopted on 9 February 1920 in Paris. The Treaty recognises Norway’s “full and
absolute” sovereignty over the Svalbard archipelago — all islands, islets and reefs
between 74° and 81° N and 10° and 35° E (Art.1).

Article 2 reads:

Norway shall be free to maintain, take or decree suitable measures to ensure the
preservation and, if necessary, the reconstitution of the fauna and flora of the said regions,
and their territorial waters [...].

5! Ibid, Alvik

52 The Pollution Control Act, section 4
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According to its interpretation widely accepted,® Norway shall use its sovereignty to

take active measures to protect the environment of Svalbard.

53 @ystein Jensen, Arctic Review on Law and Politics, Vol. 11, 2020, pp. 82-107
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2. Procedures and Evidence

A. Actors Involved

The present section will explain both the rule of procedure as well as the standard for
evidence in courts in light of the two most important climate cases decided in the
Norwegian jurisdiction, namely Greenpeace Nordic Ass'n v. Ministry of Petroleum and
Energy and Statnett SF et al. v. Ser-Fosen sijte et al. which concerned the establishment
of wind parks for production of renewable energy (a climate-friendly activity). Before
delving into the analysis of the two court-cases it is fundamental to sketch a brief
overview of the Norwegian judicial system.

i. Who brings climate actions against corporations in Norway?

In the context of Norwegian climate litigation, it is possible to distinguish two types of
actors. On one hand, environmental organisations or/and single individuals play as
main actors in court cases. Examples in this regards can be drawn by Greenpeace
Nordic Ass'n v. Ministry of Petroleum and Energy where two of the most known
environmental organisations in Norway, namely Greenpeace Nordic and Nature and
Youth, sued the Ministry of Petroleum in regards to the legitimacy of new petroleum
licences issued by the Ministry itself. However, corporations can also be sued by
informal association, as in the case of Statnett SF et al. v. Ser-Fosen sijte et al. The
corporations were the permit holders and the case concerned at the outset the judicial
assessment of compensation for compulsory purchase. The two corporations - Fosen
Vind DA and Statnett SF- were sued by two groups of local citizens (reindeer herders) -
Reinbeitedistrikt and Sergruppen- triggering a question of legitimacy of the permits
issued by the public authority for the establishment of wind farms in the area of Fosen.
Individuals can also play a role of actor as in the latest case where a reindeer owner
has acted as a rightholder under the Reindeer Act, whose rights were subject to
compulsory purchase following the permit granted to the energy developer.>*.

ii. Against whom has climate action been brought?

The two afore-mentioned court-cases show that climate related actions have been
brought directly against public authorities, specifically the Norwegian Ministry of
Petroleum and Energy as in the case People v Artic Oil, or against corporations<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>