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DO OUR TAX SYSTEMS MEET RULE OF LAW REQUIREMENTS?DO OUR TAX SYSTEMS MEET RULE OF LAW REQUIREMENTS?DO OUR TAX SYSTEMS MEET RULE OF LAW REQUIREMENTS?DO OUR TAX SYSTEMS MEET RULE OF LAW REQUIREMENTS?    
    
On 20 November 2013, the Bingham Centre for the Rule of Law held a one-day conference to discuss 
whether aspects of the UK tax framework comply with the rule of law standards set out in Tom Bingham's 
celebrated book, The Rule of Law (2011 Penguin). The conference offered different perspectives on this 
important issue, including international speakers presenting comparative views. The event concluded 
with a debate on the General Anti-Abuse Rule (the GAAR) between David Goldberg QC and Graham 
Aaronson QC. The conference continued the conversation from an earlier seminar in March 2013 and a 
summary of that discussion is available here. 
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ABOUT THE BINGHAM CENTRE ABOUT THE BINGHAM CENTRE ABOUT THE BINGHAM CENTRE ABOUT THE BINGHAM CENTRE     
    
The Bingham Centre for the Rule of Law is an independent research institute devoted to the study and 
promotion of the rule of law worldwide. It was formed three years ago as a London-based, international 
body to promote the rule of law as defined and developed in Tom Bingham’s book, The Rule of Law. The 
motivation for the Centre was that the rule of law, above perhaps any other concept, supports respect for 
equal human dignity. The Centre seeks to conduct studies, events, advice and training with a view to 
informing, enabling and sustaining the rule of law as a universal and practical concept, focusing on how 
rule of law compliance affects everyday life. The Centre also increasingly provides training and advice on 
institutional and constitutional design and legislative drafting so as to accord with universal rule of law 
and human rights standards. 
    
PANEL ONE: TAXATION AND THE RULE OF LAWPANEL ONE: TAXATION AND THE RULE OF LAWPANEL ONE: TAXATION AND THE RULE OF LAWPANEL ONE: TAXATION AND THE RULE OF LAW    
    
Gary RichardsGary RichardsGary RichardsGary Richards (Partner, Berwin Leighton Paisner) made some opening remarks as chair of the first 
panel about judicial approaches to the interpretation of tax legislation. He also commented on the 
impact of Europe on rules of construction in this regard, referring to, for example, the cases of The 
Commissioners for HMRC v IDT Card Services Ireland Ltd (Court of Appeal, 2006) and Vodafone 2 v 
The Commissioners for HMRC (High Court 2008 and Court of Appeal 2009).  
 
Professor Judith FreedmanProfessor Judith FreedmanProfessor Judith FreedmanProfessor Judith Freedman (Pinsent Masons Professor of Taxation Law, University of Oxford) spoke 
about the rule of law and HMRC discretion, and Bingham’s second principle: “Law not discretion: 
Questions of legal right and liability should ordinarily be resolved by application of the law and not 
the exercise of discretion”. She commented that the “delicate balance created by the  
 
 
 
 
current combination of statute and case law is imperfect and easily disturbed”. She also noted that 
the UK’s GAAR has been “devised to maintain the important balance”, but that other developments 
appear to be placing “considerable weight on HMRC’s views of ‘the intention of Parliament’ rather 
than on the interpretation of the legislation by the courts”. She questioned whether new institutions 
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effectively maintain this balance and the rule of law; whether HMRC discretion needs to be 
constrained in another way; and whether administrative law is adequate in this respect. 
 
ProfProfProfProfessoressoressoressor    Anne Anne Anne Anne RedstonRedstonRedstonRedston (Temple Tax Chambers and Visiting Professor, King's College London) then 
applied Lord Bingham’s first principle, that the law must be “accessible and so far as possible 
intelligible, clear and predictable” to the UK fiscal code. She emphasised in this regard that tax law 
is fundamental to the relationship between citizens and the state. She suggested that the volume, 
complexity and pace of change are perhaps “less problematic for ‘sophisticated’ users of the tax 
code, such as large businesses, and its effects are also reduced by intermediation”, but that there 
are “significant problems for groups which fall outside, or cannot access, this intermediation, such 
as the low-paid, particularly those with multiple jobs, pensioners and migrants”. She noted that this 
complexity means that legislators and their advisers “are often specialists with limited knowledge of 
the rest of the tax system, and even less awareness of the UK legal code as a whole”.  
 
Finally, Professor Professor Professor Professor Jonathan Jonathan Jonathan Jonathan SchwSchwSchwSchwarzarzarzarz (Temple Tax Chambers and Visiting Professor, King's College 
London) spoke about Lord Bingham’s eighth rule of law principle: “The rule of law requires 
compliance by the state with its obligations in international law as in national law”. He began by 
identifying the relevant international law as it relates to taxation, such as treaty obligations and EU 
law obligations. He then examined “compliance by the UK with these international legal obligations, 
particularly in relation to domestic legislation that overrides treaties or otherwise fails to fully give 
effect to tax treaties”. He also commented on HMRC’s justification of the GAAR treaty override, with 
reference to comparative examples from Australia, Canada and South Africa. 
    
PANEL TWO: CHALLENGES TO THE RULE OF LAW? COMPARATIVE PERSPECTIVEPANEL TWO: CHALLENGES TO THE RULE OF LAW? COMPARATIVE PERSPECTIVEPANEL TWO: CHALLENGES TO THE RULE OF LAW? COMPARATIVE PERSPECTIVEPANEL TWO: CHALLENGES TO THE RULE OF LAW? COMPARATIVE PERSPECTIVE    
    
The Rt Hon Lord Carnwath of Notting Hill CVOThe Rt Hon Lord Carnwath of Notting Hill CVOThe Rt Hon Lord Carnwath of Notting Hill CVOThe Rt Hon Lord Carnwath of Notting Hill CVO    (Justice of the Supreme Court) chaired this 
comparative panel, which examined a selection of themes from India, Jersey and Gibraltar.  
 
Harish SalveHarish SalveHarish SalveHarish Salve (Former Solicitor General of India) opened by speaking on the subject of retrospective 
taxation. He began by briefly presenting the historical evolution of taxation in India, which began 
with the imposition of an income tax. He then focused on case law relating to retrospective taxation 
and noted that from the beginning, the Indian Supreme Court held that mere retrospectivity would 
not render the law arbitrary or capricious. Mr Salve also discussed judicial challenges to validating 
clauses aimed at overriding judicial verdicts, and the issue of whether a particular piece of 
legislation was clarificatory or retrospective. 

 
Subsequently, William RedgraveWilliam RedgraveWilliam RedgraveWilliam Redgrave (Jersey Advocate, Baker and Partners) gave a presentation on 
Jersey's tax relationship with the UK. He discussed accusations of Jersey being a tax haven and 
provided an overview of measures enacted in response to the criticism, such as its comprehensive 
all-crime money laundering prohibition and stringent anti-money laundering regulations that have 
been in place since 1999, as well as its 32 signed Tax Information Exchange Agreements. He 
stressed Jersey’s commitment to international cooperation on tax matters and cited its agreement 
with the UK (Foreign Account Tax Compliance Act). He concluded by stating that Jersey’s ability to 
maintain its independence may be tested by pressures put on Jersey by the UK, the EU and other 
bodies, and that respect for the rule of law would be essential in this context. 
 
The panel was closed by Michael Llamas QCMichael Llamas QCMichael Llamas QCMichael Llamas QC (Chief Legal Advisor to HM Government of Gibraltar) 
who discussed low tax regimes and the challenges of complying with the European rule of law. He 
began by noting that Gibraltar’s offshore tax legislation of 1952 was uncontested and seemingly in 
accordance with EU law for 26 years until 1999 when the European Commission questioned its 
compatibility with EU state aid rules. This marked the beginning of Gibraltar’s “fiscal odyssey” with 
the EU. He suggested that the EU’s treatment of Gibraltar demonstrated a misunderstanding of the 
latter’s core system for taxation: despite the fact that Gibraltar and the UK have always maintained 
two separate tax systems, the EU required Gibraltar to mimic the UK’s system. Finally in 2011, after 
several EU enquiries, Gibraltar replaced its 1952 legislation with a new law that introduced a 
uniform corporate tax system and maintained a territory-based system of tax. Mr Llamas closed by 
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highlighting the need to properly regulate and oversee the EU’s involvement in national tax issues in 
order to ensure that it is not engaging in mission creep with regard to its competence to regulate 
direct taxation. 
    
PANEL THREE: TAX AND ACCESS TO JUSTICEPANEL THREE: TAX AND ACCESS TO JUSTICEPANEL THREE: TAX AND ACCESS TO JUSTICEPANEL THREE: TAX AND ACCESS TO JUSTICE    
    
This panel was chaired by ProfProfProfProfessor Paul Craigessor Paul Craigessor Paul Craigessor Paul Craig (Professor of English Law, University of Oxford).  
 
The session was opened by Sir Stephen Oliver QCSir Stephen Oliver QCSir Stephen Oliver QCSir Stephen Oliver QC (Pump Court Tax Chambers and former President 
of the First-Tier Tax Chamber) who examined the structure, rules and procedures of the tax tribunal, 
as well as judicial review remedies, in the light of the Bingham Principles. He remarked, for 
example, on issues such as the publication of Tribunal decisions; public access; the lack of court 
fees; statutory controls over exercises of HMRC power; judicial appointments; and case 
management procedures. He observed that recent changes, culminating with those restructuring the 
administrative tribunals system, had brought tax appeals substantially into line with Bingham 
principles. He also commented, in particular, on the need for a new “watchdog” to fill the space left 
by the abolition of the Administrative Justice and Tribunals Council.  
 
Jane SJane SJane SJane Shillakerhillakerhillakerhillaker (Outreach Manager, TaxAid) then spoke about access to justice in the UK, looking at 
complaint and oversight mechanisms. She used examples from her organisation’s work to illustrate 
the difficulties facing unrepresented taxpayers in accessing justice in the UK. These included, for 
example, “the impact of historic PAYE underpayments, employment status issues and confusion over 
remedies and legal processes”. She highlighted, in particular, the impact of the closure of the HMRC 
network of local tax enquiry offices on vulnerable individuals and noted that it is problematic both 
for access to justice and access to information. She concluded that policy makers and HMRC need to 
ensure that our tax system is “both designed and administered with the needs of the lower paid and 
vulnerable in mind”, as the touchstone of the rule of law in our society.  
 
Finally, Anthony ThomasAnthony ThomasAnthony ThomasAnthony Thomas (Former President, Chartered Institute of Taxation and Chairman of the 
Low Incomes Tax Reform Group) spoke about selective enforcement and equal treatment, and 
Bingham’s third principle, equality before the law: “The laws of the land should apply equally to all, 
save to the extent that objective differences justify differentiation”. He noted flaws in the HMRC’s 
approach, and what he termed an “unholy trinity” of an extremely “complex tax system; a desire for 
negotiated settlements; and good relationships with big business and confidentiality that prevents 
public scrutiny”. He also highlighted “a current perception that big business and the wealthy have 
access to ‘corridors of power’ not available to the poor and smaller business that gives them a better 
deal when interacting with HMRC” and the need for greater transparency in this regard. 
    
THE OFFICIAL PERSPECTIVETHE OFFICIAL PERSPECTIVETHE OFFICIAL PERSPECTIVETHE OFFICIAL PERSPECTIVE    
    
MMMMichael Flesch QCichael Flesch QCichael Flesch QCichael Flesch QC (Gray’s Inn Tax Chambers) chaired a discussion with Anthony Inglese CBAnthony Inglese CBAnthony Inglese CBAnthony Inglese CB 
(General Counsel and Solicitor, HM Revenue & Customs). Anthony Inglese offered an official 
perspective and commented on issues raised during the day’s discussions. He spoke first about the 
GAAR. In particular, he commented that, in enacting the GAAR, Parliament had imposed “an 
overriding outer statutory limit on the extent to which taxpayers can go in trying to reduce their tax 
bill”. He commented that the GAAR had been designed “to target only the most egregiously artificial 
and abusive tax avoidance arrangements on a just and reasonable basis” and that wider anti-
avoidance rule could have created considerable uncertainty, which could “lessen the attractiveness 
of the UK as a place to do business and also generate significant costs for taxpayers and HMRC; 
and more importantly, it could actually operate to undermine the rule of law”.  
 
Mr Inglese also made some remarks about the interaction of HMRC guidance with the doctrine of 
legitimate expectations. Finally, he concluded by noting that “The rule of law is not, and should not 
be seen as, an impediment to effective action on the part of Governments, but it does provide a 
boundary which protects all of us from the related risks of arbitrary action and uncertainty. … The 
rule of law does not mean that Government always follows the safest legal option, but it does mean 
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that Government will not deliberately follow unlawful options, however tempting this can sometimes 
be for Ministers”. 
    
DEBATE ON THE GAAR: THREAT OR OPPORTUNITY FOR THE RULE OF LAW?DEBATE ON THE GAAR: THREAT OR OPPORTUNITY FOR THE RULE OF LAW?DEBATE ON THE GAAR: THREAT OR OPPORTUNITY FOR THE RULE OF LAW?DEBATE ON THE GAAR: THREAT OR OPPORTUNITY FOR THE RULE OF LAW?    
 
This lively debate panel was chaired by Steve EdgeSteve EdgeSteve EdgeSteve Edge    (Partner, Slaughter and May) who opened by 
giving an introduction to the issue of anti-avoidance rules.  
 
Graham Aaronson QCGraham Aaronson QCGraham Aaronson QCGraham Aaronson QC (Joseph Hage Aaronson) presented the case in favour of the GAAR. He 
stated that it cannot be possible that the rule of law would permit the exploitation of tax loopholes by 
individuals who have access to top-shelf tax advice. He suggested that, absent anti-abuse 
legislation, the courts have been unable undertake their role properly because, rather than interpret 
and apply the law to the facts at hand, they engage in a legal manipulation of the rules to prevent 
the exploitation of loopholes. The GAAR serves to strip discretion from HMRC and stems the ability 
of those who would advise the exploitation of tax loopholes; this is a positive development. 
 
David Goldberg QCDavid Goldberg QCDavid Goldberg QCDavid Goldberg QC (Gray's Inn Tax Chambers) presented the opposing position. He agreed that 
the tax system is sick, but he disagreed with the statement that the GAAR is the most appropriate 
remedy. He stated that one cannot improve a sick system by adding to it a large amount of profit-
based provisions if the basic concept of ‘profit’ is misunderstood. Because the system is no longer 
based on a coherent principle, there is no longer a valid basis for taking objective decisions, which 
is required by the rule of law. Because the GAAR itself is unclear, it is a threat to the rule of law. Its 
basis on the concept of reasonableness, which depends on the subjective view of the decision-
maker, does little for legal certainty. He concluded by emphasising that the GAAR performs the 
function of a plaster, when what the system really needs is surgery. 
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THE MEANING OF THE RULE OF LAW: LORD THE MEANING OF THE RULE OF LAW: LORD THE MEANING OF THE RULE OF LAW: LORD THE MEANING OF THE RULE OF LAW: LORD BINGHAM’S EIGHT PRINCIPLESBINGHAM’S EIGHT PRINCIPLESBINGHAM’S EIGHT PRINCIPLESBINGHAM’S EIGHT PRINCIPLES    
 

1. The Accessibility of the Law – The law must be accessible and so far as possible 
intelligible, clear and predictable; 
 

2. Law not Discretion – Questions of legal right and liability should ordinarily be resolved by 
application of the law and not the exercise of discretion; 

 
3. Equality Before the Law – The laws of the land should apply equally to all, save to the 

extent that objective differences justify differentiation; 
 

4. The Exercise of Power – Ministers and public officers at all levels must exercise the powers 
conferred on them in good faith, fairly, for the purpose for which the powers were 
conferred, without exceeding the limits of such powers and not unreasonably; 

 
5. Human Rights – The law must afford adequate protection of fundamental human rights; 

 
6. Dispute Resolution – Means must be provided for resolving without prohibitive cost or 

inordinate delay, bona fide civil disputes which the parties themselves are unable to 
resolve; 

 
7. A Fair Trial – Adjudicative procedures provided by the state should be fair; and 

 
8. The Rule of Law in the International Legal Order – The rule of law requires compliance by 

the state with its obligations in international law as in national law 
 

Tom Bingham, The Rule of Law (Penguin, 2011) at Chapters 3-10 


