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Cross-Border Assignment Questionnaire
I.
INTRODUCTION AND GUIDANCE NOTES
1.
Objective

This Questionnaire has been prepared by the British Institute of International and Comparative Law (BIICL) for circulation to representatives of business and the legal profession concerning their activities involving the assignment of debts and other rights with a cross-border element. In particular, this Questionnaire is addressed to (but not limited to) those involved in factoring or securitisation transactions or in transactions backed by security or collateral over debts and other contractual rights with a connection to two or more States, countries or legal systems.

BIICL has been appointed by the European Commission to conduct a Study into the effects on third parties of assignments, with a focus on the law applicable to such assignments. At present, the EU Member States have different approaches to these questions, and the Study will consider (among other questions) whether a harmonised rule is necessary and whether any such rule should distinguish between transactions of different kinds. In order to make recommendations to the Commission, it is essential that account should be taken of the needs and views of operators of different kinds within different sectors.

2.
Definitions

For the purposes of this Questionnaire, the expressions “assignment”, “debts” and “cross-border element” should be widely interpreted as follows:

· “Assignment” includes outright assignments or other transfers, assignments or transfers by way of security and pledges or other security rights, and “assignor” and “assignee” should be understood accordingly.
· “Debts” includes claims and any other right arising out of or in connection with a contract, but not interests in land or goods in physical form, and “debtor” should be understood accordingly”.
· “Cross-border element” refers to any situation which is not a purely domestic transaction but it connected to two or more States, countries or legal systems (e.g. because the debtor, assignor and/or assignee are based in different States, or because the transaction documentation or the contracts giving rise to the debts and other contractual rights are expressed to be governed by a foreign law). 

3. 
What we ask you to do

· You are encouraged to answer as many questions as possible, but this is not compulsory and part-completed Questionnaires will be accepted. Please provide as much information as you can in response, even if it is not possible fully to answer the question.

· Please also forward this Questionnaire to colleagues in other organisations whom they believe will be interested in this Study. 
· All responses will be treated by BIICL as confidential and will not be separately published, but the information provided will be collated for the purposes of the Study reports.

Please either

-  
email the questionnaire to assignment@biicl.org or 

-  
send it by fax to BIICL, 0044 20 78625152 or

- 
send it by mail to Dr. Eva Lein, British Institute of International and 
Comparative Law, Charles Clore House, 17, Russell Square, London WC1B5JP.
DEADLINE: 15 June 2011

II. QUESTIONNAIRE
Part 1: YOUR BUSINESS
1.
Business Details
1.1.
Individual Respondent’s Name (not compulsory): 
     
1.2.
Company/Group of Companies/Firm Name (not compulsory): 
     
1.3. Member State of incorporation (and principal place of business if different):
     
1.4. Nature of Business involving assignments (please tick):
 FORMCHECKBOX 
  Factoring

 FORMCHECKBOX 
  Securitisation

 FORMCHECKBOX 
 Other secured transactions (please specify)

 FORMCHECKBOX 
 Legal profession (please specify nature of transactions handled)

 FORMCHECKBOX 
 Other (please specify)
1.5. If responding on behalf of a Group of Companies, please state the number of Companies within the Group undertaking transactions involving assignments:
     
2.
Financial Information

If responding on behalf of a Company or Group of Companies, please give the following information with respect to the business areas undertaking transactions involving assignments for 2010 or the financial year ending in 2010 (please specify):

· Turnover (value):






     
· Approximate number of transactions involving assignments:
     
· Approximate percentage of transactions involving a cross-border element:
     
· Approximate average value (or range of values) of debts and other contractual rights assigned per transaction:




     
· Highest value transaction with a cross-border element:

     
· Lowest value transaction with a cross-border element:

     
· Is the average value of transactions with a cross-border element [lower than] [higher than] [about the same as] the average value of transactions without a cross-border element 





     





     
3.
Legal Costs per Transaction

3.1. What would you (or your clients) budget for legal costs for a typical transaction with a cross-border element?
     
3.2. How much of the legal costs budget would be allocated to “legal due diligence” issues (e.g. investigation of the underlying debts and the law(s) applicable to their assignability, to perfection of the assignment, effectiveness against third parties and enforceability of the debt against the debtor)?
     
 3.3. Approximately what percentage of the total transaction costs (legal and other) would be allocated to “legal due diligence” issues?
     
4.
Other

Is there any other information regarding your business which you consider relevant for the purposes of this Questionnaire?
     
PART 2: LEGAL ISSUES
5.
Legal Due Diligence

In a typical transaction with a cross-border element, what level of legal due diligence do you undertake with respect to the underlying debts? [Please tick more than one box if applicable]
5.1. Analysis of each underlying debt individually
   yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 

If yes, please specify which elements you verify (e.g. assignability, legal enforceability against debtor, effectiveness of assignment against third parties under law applicable to debt)
5.2. Analysis of a selection of underlying debts
yes  FORMCHECKBOX 
  

no  FORMCHECKBOX 

     
If yes, please specify the basis upon which you choose the debts to be analysed and specify which elements you verify (e.g. assignability, legal enforceability against debtor, effectiveness of assignment against third parties under law applicable to debt)

5.3. Analysis of enforceability of assignment against assignor
yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 

If yes, please specify which types of enquiries you undertake

     
5.4. Analysis of enforceability of assignment against third parties 
yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 

If yes, please specify which categories of third parties are of concern to you and which types of enquiries you undertake

     
5.5. If you do not undertake legal due diligence with respect to the underlying debts, but accept the legal risks relating (for example) to assignability and legal enforceability against the debtor, please explain the reasons for this (e.g. costs, impossibility of undertaking individual verification)
     
6. Effectiveness of Assignments against Third Parties

Have you, in the past 5 years, encountered problems in practice in securing the effectiveness of assignments against persons other than the assignee and the debtor in transactions with a cross-border element (e.g. a second assignee, a judgment creditor of the assignee)?   yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 

If “Yes”:

· How frequently do difficulties of these kinds arise in practice?
     
·  Which category or categories of third parties most commonly give rise to difficulties?
     
· Please give short particulars of as many situations as possible in which these problems have arisen (including whether you were able to overcome the problems and, if so, how) 
     
7. Issues Concerning which Country’s Law Applies to Your Transactions

7.1. Is it important for your business to be able to determine which country’s law will be applied by EU courts to determine any dispute regarding the effectiveness of assignments against persons other than the assignee and the debtor in transactions with a cross-border element?  yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 
 Please give short reasons for your answer
     
7.2. Have you ever encountered problems in practice in identifying which country’s law would be applied by an EU court to determine any dispute regarding the effectiveness of assignments against persons other than the assignee and the debtor in transactions with a cross-border element?  yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 
   
If “Yes”:

· How frequently do difficulties of these kinds arise in practice?

     
·  Which category or categories of third parties most commonly give rise to difficulties?

     
· Please give short particulars of as many situations as possible in which these problems have arisen (including whether you were able to overcome the problems and, if so, how) 
     
     
7.3. Are you aware of the rules contained in Article 14 of Regulation (EC) No. 593/2008 on the law applicable to contractual obligations (Rome I), or of the rules contained in its predecessor Article 12 of the 1980 Rome Convention, specifying the law applicable to assignments?   yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 
   
If “Yes”:

· Do you (or your legal advisers) apply those rules to your transactions with a cross-border element? yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 
   
· Do you (or your legal advisers) find those rules are useful in practice? 
yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 
   Please give short reasons for your answer 
     
-    In particular, do you (or your legal advisers) apply those rules in determining questions regarding the effectiveness of assignments against persons other than the assignee and the debtor in transactions with a cross-border element? yes  FORMCHECKBOX 
  
no  FORMCHECKBOX 
   Please explain what effect you consider Art. 14 (or Art. 12) to have to these situations

     
     
7.4. Do you have any other comments regarding legal issues affecting your business insofar as it involves assignments with a cross-border element? 
PART 3: POLICY OPTIONS
8.
A single common rule or specific rules per sector?

8.1. Should the EU legislate for a single common rule for all Member States to determine the law applicable to all (or some) questions regarding the effectiveness of assignments against persons other than the assignee and the debtor for all transactions? 
     
yes  FORMCHECKBOX 

no  FORMCHECKBOX 
   Please give short reasons for your answer

If “Yes”, what rule would you favour:

· Apply the law applicable to the underlying debt assigned  
 FORMCHECKBOX 

· Apply the law of the debtor’s habitual residence           

 FORMCHECKBOX 

· Apply the law of the assignor’s habitual residence

 FORMCHECKBOX 

· Apply the law of the closest connection to the debt

 FORMCHECKBOX 

· Apply the law chosen by assignor and assignee 

 FORMCHECKBOX 

· Other. Please specify



     
· Please give short reasons for your answer
     
8.2. If “No”, should the EU legislate for a specific rule (or rules) to be applied by all Member States to determine the law applicable to all (or some) questions regarding the effectiveness of assigments against persons other than the assignee and the debtor for those types of transactions with which your business is concerned?
     
 yes  FORMCHECKBOX 

no  FORMCHECKBOX 
   
Please give short reasons for your answer

If “Yes”, what rule would you favour for your sector:

· Apply the law applicable to the underlying debt assigned  
 FORMCHECKBOX 

· Apply the law of the debtor’s habitual residence           

 FORMCHECKBOX 

· Apply the law of the assignor’s habitual residence

 FORMCHECKBOX 

· Apply the law of the closest connection to the debt

 FORMCHECKBOX 

· Apply the law chosen by assignor and assignee 

 FORMCHECKBOX 

· Other. Please specify



     
     
8.3. If you consider that the rule that you favour should apply to some questions and not others, please explain to which questions it should apply and give your reasons

     
8.4. Please give reasons for your favoured policy option, where possible giving evidence to support its suitability for your business and reasons for opposing other possible solutions
9. Impact of policy options on your individual business

9.1. If the EU were to adopt the rule that you favour, would this be likely to lead to an increase the number or value of transactions which you are able to undertake in your business? yes  FORMCHECKBOX 

no  FORMCHECKBOX 
  Please give reasons 

     
9.2. If the EU were to adopt the rule that you favour, would this be likely to lead to a reduction in your legal due diligence costs and/or an increase the profitability of your business? yes  FORMCHECKBOX 

no  FORMCHECKBOX 
   Please give reasons 

     
9.3. If the EU were to adopt the rule that you favour, would this lead you to change your business model? yes  FORMCHECKBOX 

no  FORMCHECKBOX 
    Please give reasons 

     
9.4..Do you have any other comments regarding policy issues in this area?
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