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Foreword by the Right Honourable Lord
Justice Mance

One of the achievements of Lord Goff of Chieveley’s chairmanship of the
British Institute of International and Comparative Law was the choice of
procedure as the main unifying theme of its research programme. With rare
exceptions, procedure has not in the English legal tradition had the acade-
mic attention that it deserves. But procedure is fundamental to efficient
justice. As judicial exchanges with other European jurisdictions regularly
confirm, differences in procedure rather than in substantive outcome consti-
tute the most significant distinctions between European legal systems. Lord
Diplock once famously described the common law as a maze, not a motor-
way. Today, the metaphor brings a sense of unease and a hope that common
law reasoning focuses rather on underlying principle than dogma and
precedent. But it is still apposite at the international procedural level, while
the need for clearer signposts marking easier paths to justice increases with
the internationalization of life, commerce and law.

The Council of Europe strives in the wider European context to give real-
ity to the principles of article 6 of the ECHR elucidated by the European
Court of Human Rights. The European Union aims to improve coordina-
tion and where appropriate harmonize procedure. The Woolf reforms, with
their emphasis on case management and cultural change, have had interna-
tional resonance. So procedure merits academic attention; and there is, with
the wave of fundamental reforms throughout European jurisdictions, a rich
comparative material upon which to draw. The proliferation and increasing
importance of international courts and tribunals points also to the need for
procedural studies at their level. Many of the new courts are in the process
of establishing procedural rules, and there is discussion about further
reforms or developments of the preliminary reference procedure which is at
the heart of the work of the European Court of Justice. Comparative study
can assist to devise solutions where the wholesale adoption of a single
national model would not be possible or practicable. Studies in the field of
comparative procedure are thus timely and appropriate.

In the last five years, the British Institute of International and
Comparative Law has undertaken several major research projects in the
field. Under the direction of the Public International Law Section of the
Institute’s Advisory Board, chaired by Dame Rosalyn Higgins DBE QC, the
Institute has completed the first stage of a project on ‘Evidence in
International Courts and Tribunals’. A seminar series on civil procedure has
been organized in memory of Sir Jack Jacob QC, doyen of procedural prac-
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tice and pioneer in its academic study. Professor Vaughan Lowe has been
involved with a successful programme on ‘Parallel Proceedings before
International Courts and Tribunals’.

Among these many research activities are projects under the direction of
the Comparative Law Section of the Institute’s Advisory Board. These have
recently included the publication, with the American Law Institute and
UNIDROIT based in Rome, of The Future of Transnational Civil
Litigation: English Responses to the ALI/UNIDROIT Principles and Rules
of Transnational Civil Procedure (BIICL London 2004) edited by M
Andenas, N Andrews, and R Nazzini, following a seminar opened by Lord
Goff.

The present book is the outcome of another research project on civil
procedure. Its subject is the practice of enforcement agencies in Europe.
Research and harmonization at European Union level have so far aimed
primarily at jurisdiction and recognition of judgments pursuant to the
Brussels regime, which started as a Convention and is now for most
purposes to be found in Council Regulation (EC) No 44/2001. The present
project focuses on the next stage: What happens when you have a judgment
that is recognized? [How] do you in practice get your money?

National law and practice tends in this field toward the impenetrable,
even within any single jurisdiction. To understand and use other jurisdic-
tions’ procedures is yet more difficult. Although practical enforcement is
obviously critical to the ability and willingness of users of any jurisdiction
to achieve justice, there has as yet been no harmonization in EU directives
or regulations in the whole field of enforcement falling beyond the scope of
the Brussels regime.

The Institute’s enforcement agencies project is funded by the European
Commission. It has been directed by the Institute’s Director, Mads Andenas.
The present book is co-edited with two leading European civil procedural-
ists, Professor Burkhard Hess from the University of Heidelberg, and
Professor Paul Oberhammer from Austria who has held chairs at German
universities and is now Professor of Swiss and International Civil Procedure
at Zurich University. Its preparation has depended upon the creation of a
wide network of European proceduralists, who have since continued to
cooperate in other fields—in particular with a project on concurrent civil,
administrative and criminal proceedings, and in a colloquium in Uppsala,
Sweden the proceedings of which will be published in 2005. Professor Peter
Schlosser of the University of Munich, author of the initial report on the
Brussels Convention, was introduced to the British Institute by Lord Goff,
and has provided support throughout the project, as well as agreeing to
write the introduction to this book.

The study of enforcement practices covers the following European juris-
dictions: Austria, England and Wales, France, Germany, the Netherlands,
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Spain, and Sweden. The analysis concentrates on the enforcement of civil
judgments relating to money claims by the execution of movable assets.
This was chosen as the core case of enforcement, and as requiring urgent
attention at a European level.

The book sets out the Community law background of the comparative
analysis. It focuses on the new provisions in Title IV of the EC Treaty,
inserted by the Treaty of Amsterdam of 1997. The country reports, drafted
by national experts, each address seven main questions: (1) the legal basis
of law enforcement; (2) the structure behind the enforcement agencies; (3)
the conditions for execution; (4) specific enforcement methods; (5) disclo-
sure of information on the debtor and his or her assets; (6) remedies against
wrongful execution; and (7) the efficiency of the proceedings.

The aim has been not merely to describe, but to assess the comparative
efficiency of different enforcement systems and to suggest best enforcement
practices. The study ends by drawing some conclusions about the possible
directions which harmonization of enforcement law could take in the
European Union. Its contents will | believe persuade even the most ardent
defenders of national traditions that there is important practical work to be
done at a European level in the field of enforcement practices!

JONATHAN MANCE
Chair of Advisory Board of the Institute’s
Comparative Law Section






Editors’ Preface

This book is the outcome of a project funded by the European Commission.

The European Union’s long-term goal, stated at the Tampere Summit in
1999, is to create an area of free ‘movement’ of judgments in the same way
that there is free movement of goods, persons, services and capital within the
EU. Just as the free movement of goods has required the harmonization of
standards relating to the manufacture and distribution of goods, the free
movement of judgments will require the harmonization of procedural stan-
dards and the creation of new interfaces between the national systems. The
result should be lower transaction costs for businesses and consumers, and
more confidence that agreements will be honoured. The differences between
the systems of civil procedure in the European Member States are deep-
seated and relate in particular to different approaches to judicial organiza-
tion. These approaches are underpinned by different policies and
expectations. The development of appropriate rules for the European
Judicial Area (EJA) is a complex task. Misunderstandings are commonplace
and inhibit the design of suitable interfaces and the removal of obstacles to
judicial cooperation. Practitioners typically do not have the time or the
incentive to explore the reasons for the difficulties they face in cross-border
disputes. Policy-makers lack input from practitioners into the policy-making
process. It is essential that a framework be created within which detailed
comparative information can be provided on subjects of interest to policy-
makers so that structural differences can be properly taken into account.

Enforcement proceedings is a new subject in comparative research.
Legislation and procedural cultures have remained separated along national
lines. Cross-border interaction has been limited as in the traditional view
enforcement measures are strictly limited by the principle of territoriality.
Private international law does not traditionally address enforcement
proceedings. International conventions only regulate the recognition of
foreign judgments. The execution of the title after its recognition remains a
purely national matter, and is not affected by the Brussels Convention. The
current fragmentation hampers transborder debt collection. Creditors are
confronted with different legal systems, language barriers, additional costs
and delay and sometimes with a reluctance on the part of national author-
ities to enforce foreign but enforceable judgments. Different enforcement
structures effectively divide up markets along national borders. Access to
justice in the European Judicial Area in enforcement matters is not avail-
able. The question is, as Sir Jonathan Mance elegantly puts in it in his
forword: [How] do you get your money? One reply is, business often gives
up enforcing their claims abroad and write them off.
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Enforcement proceedings have increasingly become a subject of compar-
ative research and of legislation in the Member States and the European
Union. All Member States have recently adopted extensive reforms in order
to improve enforcement. The Storme Group published in 1993 a ‘Draft of
a Directive on the Approximation of Civil Procedures in Europe’. The Draft
suggested extensive European harmonization of enforcement proceedings.
There was some reluctance expressed by Member States and in the acade-
mic literature. In the Commission’s 1997 ‘Communication on the Free
Movement of Judgments’, under a ‘sectoral’ approach the interfaces
between national enforcement procedures and the Brussels’ Convention
were to be harmonized, especially concerning provisional and protective
measures, and the transparency of the debtor’s assets, and the possibilities
explored for an exchange of information between enforcement authorities.
The European Council at the Tampere Summit adopted the proposed strat-
egy. Article 65 (c) of the Amsterdam Treaty (1997) entrusts the Community
to ‘adopt measures in the field of judicial cooperation in civil matters
having cross-border implications’. This competence includes cross-border
enforcement. In 2003, a group of legal experts under Professor Hess’s direc-
tion completed a study on the transparency of debtor’s assets, garnishments
and provisional enforcement and protective measures, see Study JAI
A3/02/2002 ‘on making more efficient the enforcement of judicial decisions
within the European Union’. The legal and practical situation in 16 national
jurisdictions was described and evaluated on the basis of questionnaires,
best practices were identified and several proposals for Community
measures were presented. The results of this study (now extended to cover
the new EU Member States) will provide the basis for proposals in a
Commission Green Paper on Enforcement in the European Judicial Area.

The Enforcement Agencies project and this book examine the structure,
status and procedures of selected Member States’ enforcement agencies and
the implications for individuals and companies in seeking to enforce a judg-
ment in the EJA. The project is part of a more ambitious programme. It
constitutes one starting point for a long-running effort to make a substan-
tial contribution to the development of the EJA.

The British Institute of International and Comparative Law has
promoted the European Research Interchange (ERI), a network of acade-
mics expert in the problems of the EJA and cross-border enforcement. The
ERI is a network of academics from institutions of eight Member States.
The participants in the ERI work together, sharing information and
research outcomes, and cooperating closely with one another with the view
to establishing a European Area of Freedom and Justice. Most of the partic-
ipants in the ERI and in the Enforcement Agencies project have contributed
to this book. Throughout it has had the good fortune of receiving external
revision and advice from Professor Dr Peter Schlosser, University of
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Munich, the leading European, German and comparative civil procedural-
ist who most English readers will recognize as the author of the Schlosser
Report on the 1st Treaty on Accession to the European Treaty on
Jurisdiction and the Enforcement of Judicial Decisions (OJ C 71, 1979). Dr
Wendy Kennet, an expert on European enforcement issues, has also
provided important assistance to the project. The editors would also like to
express their gratitude to Sir Jonathan Mance for writing the foreword.

The topic chosen for research, and which attracted funding from the
European Commission, that of Enforcement Agencies, has provided an
interesting, shorter-term focus for the ERI; Professor Hess’s project on
transparency of debtor’s assets, garnishments and provisional enforcement
and protective measures, another focus. ERI is here to stay. Additional
funding will be sought by the institutions involved in this project so that
wider and more ambitious projects can be pursued. The flexibility of the
ERI, with its low maintenance costs and an ability to expand, is its main
strength, combined with the profile of the participants. This is already
demonstrated by the cooperation that will be undertaken in the context of
yet other initiatives funded by the Commission.

Parts 111-V of the book are based in part on proceedings from the final
meeting for this project held at the British Institute of International and
Comparative Law in London on 23 April 2004 and entitled Enforcement
Agency Practice in Europe: Cooperation or Harmonization?

We would like to thank Renato Nazzini and Wendy Kennett for their
role in getting this project started. John Adam, Timothy Bowe, Tanja
Domej, Jaime Gallego-Pow, Brian Romanzo, Lydia Sweeney, Marcus Mack,
Mayte Cruz Ventura, and Eduardo Barrachina have assisted at different
stages of the Enforcement Agencies Project. Hugo Warner has been
involved the project from its inception, in the final phase also as Assistant
Editor for this book. We would also like to express our gratitude to Chris
Bell and Eral Knight at the Department of Constitutional Affairs.

Special thanks are owed to Jérbme Carriat, Henrik Nielsen and Mario
Tenreiro of the European Commission. The Commission has not only
provided the funding but has been much involved in the different activities.

MADS ANDENAS, BURKHARD HESS, AND PAUL OBERHAMMER
London, Heidelberg, and Zurich






Contents

Foreword. The Right Honourable Lord Justice Mance
Editors’ Preface

List of Contributors

Table of Cases

Table of Legislation

List of Abbreviations

Introduction
Peter Schlosser

Part I European and National Models

National Paradigms of Civil Enforcement: Mutual Recognition
or Harmonization in Europe?
Mads Andenas

Comparative Analysis of the National Reports
Burkhard Hess

Efficiency in the Methods of Enforcement of Judgments:
Public vs Private Systems
Juan Pablo Correa Delcasso

Market Integration, The Harmonization Process, and
Enforcement Practices in the EU Member States
Mads Andenas and Renato Nazzini

Part II National Reports

Austria
Paul Oberhammer

England and Wales
Mads Andenas

France
Marie-Laure Niboyet and Sabine Lacassagne

XVii
XiX
XXiX
xlix

25

47

53

105
131

155



Xiv Contents

9. Germany
Burkhard Hess and Marcus Mack

10. The Netherlands
Ton Jongbloed

11. Spain
Juan Pablo Correa Delcasso

12. Sweden
Torbjérn Andersson and Hugo Fridén

Part IIIl Harmonization and Mutual Recognition in European
Civil Procedure

13. Harmonization and Mutual Recognition: How to Handle
Mutual Distrust
Torbjérn Andersson

14. Can there be a European Bailiff?
Ton Jongbloed

Part IV Harmonizing Provisional and Protective Measures in the
European Judicial Area

15. Minimum Procedural Standards for Enforcement of Provisional
and Protective Measures at European Level
Burkhard Hess

16. English Private International Law Aspects of Provisional

and Protective Measures
Andrew Dickinson

Part V The Impact of the European Convention on Human Rights

169

195

215

229

245

253

265

287

and Fundamental Liberties on Enforcement Practices within Certain

European Jurisdictions

17. The Impact of the European Convention on Human Rights
and Fundamental Liberties on Enforcement Practices
Georg E Kodek

303



18.

B.

Contents

The Impact of the European Convention on Enforcement
Practices in England and Wales
John Kruse

Part VI Appendix: Case Studies on Unlawful Enforcement

Comparative Analysis of the Case Studies on Unlawful
Enforcement

Paul Oberhammer

Questionnaires on Unlawful Enforcement

National Case Studies

C.

D.

Austria

Paul Oberhammer

England and Wales

Mads Andenas

France

Marie-Laure Niboyet and Sabine Lacassagne
Germany

Burkhard Hess

The Netherlands

Ton Jongbloed

Spain

Juan Pablo Correa Delcasso

Sweden

Torbjorn Andersson and Hugo Fridén

Bibliography

XV

335

343

350

351

358

370

372

379

381

385

391






List of Contributors

Professor Mads Andenas PhD (Cambridge) MA DPhil (Oxford). Director,
British Institute of International and Comparative Law; Professor of Law,
University of Leicester and Fellow, Institute of European and Comparative
Law, University of Oxford.

Professor Torbjorn Andersson Jur Dr (Uppsala), Professor of Procedural
Law, Juridiska institutionen, Uppsala University, Sweden.

Professor Juan Pablo Correa Delcasso Doctor of Law, Advocate and
Professor of Law, University of Barcelona.

Andrew Dickinson Solicitor Advocate; Consultant to Clifford Chance LLP;
Visiting Fellow in Private International Law, British Institute of
International and Comparative Law.

Hugo Fridén University Lecturer in Procedure, Juridiska institutionen,
Uppsala University.

Professor Burkhard Hess Professor of Civil Law and Civil Procedure,
Private International Law and International Litigation, Ruprecht-Karls-
University Heidelberg. Institutsdirektor, Institut fur auslandisches und
internationales Privat- und Wirtschaftsrecht.

Professor Ton Jongbloed Professor of the Law of Enforcement and Seizure,
Molengraaff Institute for Private Law, University of Utrecht, The
Netherlands. Deputy Justice Court of Appeal, Leeuwarden, The
Netherlands.

Dr Georg E Kodek Judge of the Vienna Court of Appeals, LLM, Dr iur.,
Privat-Dozent in Civil Procedure, University of Vienna.

John Kruse Civil Enforcement Consultant, England and Wales.

Dr Sabine Lacassagne Centre de Droit Civil des Affaires et du Contentieux
Economique, Université Paris X-Nanterre.

Marcus Mack Wissenschaftlicher Assistent, Ruprecht-Karls-University
Heidelberg.



XViii List of Contributors

The Right Honourable Lord Justice (Sir Jonathan) Mance Lord Justice of
Appeal, Court of Appeal for England and Wales.

Dr Renato Nazzini PhD (Milan) PhD (Lond). Solicitor. Visiting Fellow,
British Institute of International and Comparative Law.

Professor Marie-Laure Niboyet Centre de Droit Civil des Affaires et du
Contentieux Economique, Université Paris X-Nanterre.

Professor Paul Oberhammer Dr iur (Wien). Professor of Swiss and
International Civil Procedure, Enforcement, Insolvency, Civil and Business
Law, Zurich University.

Professor Peter Schlosser Professor emeritus, Institut fir Burgerliches Recht
und Zivilprozel3recht, Faculty of Law, University of Munich.

Hugo Warner LLB (Edinburgh). Research Fellow at the British Institute of
International and Comparative Law.



Table of Cases

I International Tribunals

European Commission of Human Rights

4428/70 X v Austria (1 June 1972) 42CD 145 . ............... 310
5495/72 X v Germany 45 CD 57 ... ... ... . .. 319
7761/77 (8 May 1978) 14 DR 173 ... i 319
9578/81 (7 December 1982) 31 DR 217 . ... .. ... 319
10757/84 W v Austria56 DR 36 . ......... ... ... . ... 315
11831/85 (9 December 1985) 54 DR 144 . . . ... .. ... . ... .. 310
13258/87 M & Co v Germany (9 Febrary 1990) 64 DR 138 ...... 328
18411/91 FMZ Gesellschaft mbH v Austria (12 January 1994) .. ... 327
21775/93 José Joaquim Aires v Portugal (25 May 1995)
BL DR 48 .. 326
28977/95 (21 May 1997) Krone-Verlag GmbH v Austria . ........ 310,
314, 315, 319, 325
X v Belgium 24 DR 198 (2002) . ... .ot 329

European Court of Human Rights

214/56 De Becker Series A no 4 [1962] ECHR 1 (27 March 1962) . .302
4451/70 Golder v United Kingdom Series A no 18 [1975] ECHR 1

(21 February 1975) . ... 302, 306, 311
6232/73 Konig v Germany Series A no 27 [1978] ECHR 3

(28June 1978) . ... 314
6289/73 Airey v Ireland Series A No 32 [1979] ECHR 3 (9 October

1979) 314
6878/75 Le Compte, Van Leuven and De Meyere Series A no 43

[1981]ECHR 3 (23June 1981) ....... ... ... 312
8848/80 Benthem v Netherlands Series A no 97 [1985] ECHR 11

(23 October 1985); (1986) SEHRR 1 ................. 313 n. 52
8950/80 H v Belgium Series A no 127 [1987] ECHR 30

(B30 November 1987) ... ... 314
8990/80 Guincho v Portugal Series A no 81 [1984] ECHR 9

(A0 July 1984) . ... 315
9186/80 De Cubber v Belgium [1984] ECHR 14 (26 October

1984) 310
10426/83 Pudas v Sweden [1987] ECHR 27 (27 October 1987) ....315

10461/83 Chappell v United Kingdom Series A no 152-A [1989]
ECHR 4 (30 March 1989) . ....... ... .. . ... 307



XX Table of Cases
10828/84 Funke v France Series A no 256-B [1993] ECHR 7

(25 February 1993) .......... .. .. ... 307, 308 n. 36, 322
11371/85 Martins Moreira v Portugal Series A no 143 [1988]

ECHR 21 (26 October 1988) . ................... 311, 315, 321
11373/85 Eriksson v Sweden Series A no 156 [1989] ECHR 10

(22June 1989) ... ... 305
11471/85 Crémieux v France Series A no 256-B [1993] IIHRL 8

(25 February 1993) . ... ... 307, 322
12747/87 Drozd and Janousek v France and Spain Series A no 240

[1992] ECHR 52 (26 June 1992) ........ ... ... 328
12963/87 Margareta and Roger Andersson v Sweden series A no 226-A

[1992] ECHR 1 (25 February 1992) ...........ccvvv. .. 305
13427/87 Stran Greek Refineries and Stratis Andreadis v Greece Series

A no 301-B [1994] ECHR 48 (9 December 1994) .. ... 303, 320, 329
13441/87 Olsson v Sweden (no 2) Series A no 250 [1992] ECHR 75

(27 November 1992) . ... .. . . 305
14940/89 Silva Pontes [1994] ECHR 12 (23 March 1994) (Judgment

of 22 February 1994) . ... . .. ... . 315
15375/89 Gasus Dosier- und Fordertechnik GmbH v The Netherlands

Series A 306-B [1995] ECHR 7 (23 February 1995) .......... 303,

306-7, 321

15523/89 Schmautzer v Austria [1995] ECHR 40 (23 October

1995) 325
15797/89 Di Pede v Italy [1996] ECHR 40 (26 September

1996) ..o 311, 320
15919/89 Edoardo Palumbo v Italy [2000] ECHR 640 (30 November ..

2000) ... 304, 320, 321, 323, 330
16424/90 McMichael v United Kingdom Series A no 307-B, [1995]

CHR 8 (24 February 1995) .. ... i 305
16969/90 Keegan v Ireland Series A no 290 [1994] ECHR 18

(26 May 1994) ... .. 305
18357/91 Hornsby v Greece [1997] ECHR 15 (19 March 1997)

(Reports 1997 11495) . ................... 30, 34, 173, 182, 311
18978/91 Miailhe v France (No 2) [1996] ECHR 42 (26 September

1996) (Reports 1996-1V) . ....... ... ... . . 307, 322
19075/91 Vermeulen v Belgium [1996] ECHR 7 (20 February

1996) .. 324
19133/91 Scollo v Italy Series A no 315-C [1995] ECHR 34 (28

September 1995) . ... ... 182
19823/92 Hokkanen v Finland Series A no 299-A [1994] ECHR 32

(23 September 1994) . ... ... 305

21413/02 Kansal v United Kingdom [2004] ECHR 179 (27 April
2004) 308



Table of Cases XXi
21463/93 Lunari v Italy ECHR [2001] ECHR 10 (11 January

2000) L 30, 34, 182
22410/93 Robins v United Kingdom (23 September 1997) ECHR

Reports 1997-V . .. 327
22461/93 Ceteroni v Italy [1996] ECHR 53 (15 November 1996)

(Judgment of 21 October) .......... ... . ... . .. ... . ... 329
22774/93 Immobiliare Saffi v Italy [1999] ECHR 65 (28 July

1999) ... 303, 304, 311, 315, 321, 323, 330

23424/94 Tanganelli v Italy [2001] ECHR 15 (11 January 2001) ...182
24295/94 Zappia v Italy [1996] ECHR 43 (26 September 1996)

(Reports 1996-1V, 1410-11) . .................... 311, 320, 330
24550/94 Estima Jorge v Portugal [1998] ECHR 28 (21 April 1998)

(Reports 1998 1) ... o 173
28028/95 Edificaciones March Gallego SA v Spain [1998] ECHR 6

(19 February 1998) (Reports 1998-1,290) .................. 314
28090/95 Pérez de Rada Cavanilles v Spain [1998] ECHR 102

(28 October 1998) (Reports 1998-VIII) ................ 318, 319
28342/95 Brumarescu v Romania [1999] ECHR 105 (28 October

1999) L. 312
29731/96 Krombach v. France [2001] ECHR 88 (13 February

2000) . 311
30428/96 Beer v Austria (6 February 2001) ................... 327
30882/96 Pellegrini v Italy [2001] ECHR 476 (20 July 2001)

(Reports 2001-VII) ... . 328
31679/96 Ignaccolo-Zenide v Romania [2000] ECHR 25 (25 January

2000) (Reports 2000-1) . .................... 182, 305, 306, 323
31819/96 and 33293/96 Annoni di Gussola and Others v France

[2000] ECHR 568 (14 November 2000) ............ 314, 317, 322
31827/96 JB v Switzerland [2001] ECHR 320 (3 May 2001) ...... 302
32842/96 Nuutinen v Finland [2000] ECHR 354 (27 June 2000)

(Reports 2000-VIII 1994) .. ... 305
34130/96 Morel v France [2000] ECHR 217 (6 June 2000) ... .309-10
35382/97 Comingersoll SA v Portugal [2000] ECHR 159 (6 April

2000) .. 311, 320, 321, 330
36141/97 Sophia Gudrun Hansen v Turkey [2003] ECHR 451

(23 September 2003) . ... ... 305, 306, 323, 330
36812/97 and 40104/98 Sylvester v Austria [2003] ECHR 196

(24 April 2003) ... 305, 323, 330
36985/97 Vastberga Taxi Aktiebolag and Vulic v Sweden [2002]

ECHR 616 (23 July 2002) .. ... ...t 316
37372/97 Walston v Norway (No 1) [2003] ECHR 269 (3 June

2003) L 324, 330

38544/97 Weh v Austria ECHR 2001-111 (8 April 2004) .......... 302



xxii Table of Cases
38695/97 Garcia Manibardo v Spain [2000] ECHR 76 (15 February

2000) 314
38993/97 Stockholm Forsakrings-Och Skadestansjuridik AB v Sweden

(16 September 2003) . .. ... 327
41209/98 Dimitrios Georgiades v Greece (28 March 2000, in French

ONlY) B oo 11
41666/98 Kyrtatos v Greece [2003] ECHR 242 (22 May

2003) 305, 320
47541/99 Vasilopoulou v. Greece [2002] ECHR 328 (21 March

2002) 304
47541/99 Vasilopoulou v Greece [2002] ECHR 328 (21 March

2002) 311
52854/99 Ryabykh v Russia [2003] ECHR 396 (24 July 2003) ... .311,

312, 319

53054/99 lvanova v Finland (Judgment of 28 May 2002) ......... 314
54536/00 Emsenhuber v. Austria (11 September 2003) ........... 303
59498/00 Burdov v Russia [2002] ECHR 428 (7 May 2002)

(Judgment 18 April 2002) . ...... ... .. 303, 311
71549/01 Cvijetic v Croatia [2004] ECHR 87 (26 February

2004) 311, 320, 323, 330

European Court of Justice
46/87 and 227/88 Hoechst AG v Commission of the European

Communities [1989] ECR 2859 .. .......... ... ... 308
119/84 P Capelloni et F Aquilini v C J Pelkmans [1985] ECR

BlAT 13
125/79 Bernard Denilauler v SNC Couchet Fréres [1980] ECR

1553 276, 291, 293
145/86 Horst Ludwig Martin Hoffmann v Adelheid Krieg [1988]

ECR BG4S . ... 291
147/86 (Commission v Hellenic Republic) [1988] ECR 1637 ...... 311
148/84 Deutsche Genossenschaftsbank v Brasserie du Pécheur [1985]

ECR 1981 ... 25
294/92 George Lawrence Webb v Lawrence Desmond Webb [1994]

ECR I-1717 289
C-3/95 Reisebiro Broede v Gerd Sandker [1996] ECR I-6511 . ... ... 28
C-7/98 Krombach v Bamberski [2001] 3 WLR 488; [2000] ECR

-1935 L 311
C-80/00 Italian Leather SpA v WECO Polstermdbel GmbH & Co.

[2002] ECR I-04995 . ........ .. . . ... 266, 267, 292

C-99/96 Hans-Hermann Mietz v Intership Yachting Sneek BV
[1999] ECR I-3637 . ... ... i 274, 278, 291, 295



Table of Cases XXiii

C-116/02 Erich Gasser GmbH v MISAT Srl [2003] ECR (page not

available) ... ... . 279
C-159/02 Gregory Paul Turner v Felix Fareed Ismail Grovit, Harada

Ltd and Changepoint SA [2004] ECR (page not available);

[2004] BWLR 1193 .. ... .. 279, 289
C-261/90 Mario Reichert, Hans-Heinz Reichert and Ingeborg Kockler

v Dresdner Bank AG (No 2) [1992] ECR 1 2149 ... ... 263, 289, 293
C-365/88 Kongress Agentur Hagen GmbH v Zeehaghe BV [1990]

ECR I-1845 ... 291
C-391/95 Van Uden Maritime BV, trading as Van Uden Africa

Line v Kommanditgesellschaft in Firma Deco-Line and Another

[1998] ECRI-7091 .................... 274, 278, 288, 293, 294
C-406/92 The Tatry (Owners) v The Maciej Rataj (Owners) [1994]
ECR I-5439 ... 289

IT National Courts

Austria
Constitutional Court
VISIg 11196 . .o 317
VISIg 12.863 . . . 317
VISIg 14473 o o 322
VISIg 15.105 [1998] .. ..ottt 317
Supreme Court
30b42/95=SZ68/83 ... ... . . 309
3 Ob 243/98a 309
EvBI 1994/60 = JBI 1994, 478 . . ... . . . . .. 105
SZ 26/208 . . .. 355
SZ 39/223 . . 354
SZ A5/11 .. 354
SZ B7/99 . . 350
France
CA Paris 5 October 2000, Gaz Pal 2002 no 204 (M-L Nibouet) ...277
Civ. 2éme 24 Junel998, GP 1999 14/01, pan jurisp9 ............ 370
Civ. 2éme 28 October1999, RTD Civ 2000, obs. P Vareilles . ...... 369
Cour de Cassation 30 June 2004 (aff Stolzenberg) .............. 277
Germany
B Hess 108 ZZP 59 (1995) .. ... ... 176

Constitutional Court
46 BVerfGE 325 . . ..o 182



XXiV Table of Cases

49 BVerfGE 228 . . . .. 182
BVerfG NJW 1998, 295 . ... ... . . . . 181
BVerfG NZM 2001, 951 . ... ... .. . 182
BVerfGE O . .. 318
BVerfGE 37,56, = NJW 1981, 1431 ...................... 308
BVerfGE 51 ... . 318
BVerfGE 51, 97 = NJW 1979, 1539 ....... ... ... . ... ..... 307
BVerfGE 57 .. 318
NIW (2002) 285 . .. ot 190
LG Bremen MDR (2001) 351 .. ... ... 190
LG Frankfurt Rechtspfleger (2000),558 ...................... 190
LG K&In MDR 2002, 1215 . ... .. 190
LG Leipzig NJW 1995, 3190 ... ... .\ 189
LG Wuppertal DGVZ (2000), 39 . ... i 190
LG Zerbst MDR (2000) 1338 . ... ..ot 190
OLG Frankfurt
OLG Report 1998, 213 . ... .. . 277
OLG Report 1999, 74 . . ... 277
OLG Karlsruhe
ZZP INt 1996, 91 ... ... 277
Supreme Administrative Court
BVerwG NJW 1991,58 ... ... .. 190
BVerwG NJW 1999, 440 . ... ... i 190
Supreme Court
118 BGHZ 229 . ... . 179
120 BGHZ 98 .. .. 173
BGH, 66 BGHZ ........ ... .. . . . . ... 79, 173
BGH NJW 1976, 238 ... .. 373
BGH, Wertpapiermitteilungen 2000, 635 ................... 266
BGH WM 1994, 453 .. . . .. . 190
BGH WM 2000, 2423 ... ... . 189, 190
Supreme Court (Reich)
B4 RGZ 200 . ... 373
L1I6 RGZ 363 ..ottt 179
Luxembourg
Court of Appeal
Judgment no 12898 of 26 Nov 1991 . ..................... 278
Switzerland

BGE 129 Il 626 (Motorola) (30 July 2003) ... 272, 275, 277, 280, 282



Table of Cases XXV

United Kingdom (England)

1505 M.21 Hen.VII f0.39b pl. 55 . ...... ... ... ... .. .. ...... 338
A-G v Times Newspapers [1992] LAC 191 ................... 286
Altertext Inc v Advanced Data Communications [1985] 1 WLR

L 287
The Angel Bell [1981] QB 65 . ... ... i 286
Babanaft International Co. v Bassatne [1990] Ch 13 (CA) ........ 286,

287, 288, 289
Balls v Pink (1845) 4 LTOS 356 . ... ...t 361
Bank of Chinav NBM LLC [2002] 1 WLR 844 (CA) ......... 289-90
Bird v Bass (1843) 6 Scotts NR 928 . ........................ 361
Cave v Capel [1954] 1 QB 367 . ..o i i e 358
Cook Industries v Galliher [1979] Ch 439 .................... 287
Crantrave Ltd v Lloyds Bank plc [2000] QB 917 (CA) ........ 65, 139
Credit Suisse Fides Trust SA v Cuoghi [1998] QB 818 ....... 274, 275,
292, 294

Cretanor Maritime Co. v Irish Marine Management Ltd [1978]

LTWLR 966 (CA) o 286
Cropper v Warner (1883) Cab & EI 152 ..................... 357
Crumpv Day (1847) 4CB 760 . ... 362
Cubitt v Gamble [1919] 3TLR 223 .. ... ... ... ... it 367
Dawson v Preston [1955] 1 WLR 1219 ...................... 365
De Coppet v Barnet [1901] 17 TLR 273 .. ... ... ... ... ... 358
Derby & Co. Ltd v Weldon (No 6) [1990] 1 WLR 1139

(CA) 286, 288
Derby & Co Ltd v Weldon (Nos. 3 and 4) [1990] Ch 65 (CA) ..... 289
Dering v Winchelsea (1787) Coa 318 ............. ..., 360
Deutshe Schachtbau- und Tiefbohr-Gesellschaft mbH v Shell

International Petroleum Co. Ltd [1990] 1 AC 295 (HL) ....139, 140
Dilding v Eyre (1861) 10 CBNS 592 . ....................... 367
Dresser UK Ltd v Falcongate Ltd [1992] QB 502 ................. 7
Duer v Frazer [2001] 1 AIER 249 (QBD) ..............c.... 146
Dunstan v Paterson (1857) 2 CBNS 495 .................. 356, 363
Edmunds v Wallingford [1885] 14 QBD 811 .................. 360
Evans v South Pibble [1992] 2 AIER 695 .................... 360
Ezekiel v Orakpo [1997] 1 WLR 340 (CA) . ........ . ... 141
Farrar v Beswick (1836) 1 M&W 682 ................... 363, 364
Gauntlett v King (1857) CBNS59 .. ........ ... .. 368
Gilesv Grover (1832) 1CI & Fin72 ........... ... .. ........ 361
Gladstone v Padwick (1871) LR6Exch ...................... 361
Grantv Easton (1883) 13 QBD 302 ......... ... 136

Groom v Bluck (1841) 2Man & G567 ...................... 360



XXVi Table of Cases

Harrods Ltd v Tester (1937) 157 LT 7 ... ... ... 365
Hilliard v Hanson [1882] 21 Chapter D69 ................... 360
Hodder v Williams [1895] 2 QB 663(CA) ............covv... 146
Hooperv Lane (1857) 6 HL Cas 443 . ........ ..., 360
Hurry v Rickman & Sutcliffe [1831] 1 Mood & R126 .......... 368
Interpool Ltd v Galani [1988] QB 738 (CA) .. ................. 148
The James W Elwell [1921]P 351 ........ ... ... ... 363
Kuwait Oil Tanker Co. SAK v Qabazard [2003] UKHL 31;

[2003] SWLR 14 (HL) .. ...t 139
Lampleigh v Braithwaite (1620) Hobart 106 .................. 360
McLeod v Butterwick [1996] 1 WLR 995 (ChD) ............... 147
Mareva Companiera SA v International Bulk Carriers Ltd [1975] .. ... 2
Lloyd’s Rep. 509 (CA) ... e 264, 286
Mayhew v Herrick (1849) 7 CB 229 . ......... ... ... 364
Mercedes Benz AG v Leiduck [1996] 1 AC 274 (PC) ............ 294
Messing v Kemble (1800) 2 Camp 116 ..................o.... 366
Moore v Lambeth County Court Registrar and Others [1970]

QB 560 .. 368
Morris v Salberg [1889] 22 QBD 614 ............ . 360
Motorola Credit Corp v Uzan [2003] CPRep 56 ........... 275, 292
National Commercial Bank of Scotland v Arcam Demolition and . .....

Construction Ltd [1966] 2 QB 593 (CA) ................... 147
New London, Chatham & Dover Railway Co Ltd v Cable [1899]

B0 LT 109 .. 358
Ninemia Corp v Trave GmbH [1983] 1 WLR 1412 (CA) ......... 287
Nippon Yusen Kaisha v Kara Georgis [1975] 1 WLR 1093 ........ 264
Noseworthy v Campbell (1929) 1 DLR 964 ................... 361
O’Driscoll v Manchester Insurance Committee [1915] 3 KB 499 ... .365
Patel v Singh [2002] EWCA Civ. 1938 (CA) . .................. 146
Perkins v Plympton (1831) 7Bing 676 . ...................... 360
Phillips v General Omnibus Co (1880) 50 LJQB 112 ............ 368
Pickard v Sears (1837) 6 A&E 469 ......................... 356
Pritchard v Westminster Bank Limited [1969] 1 WLR 547 (CA) ....140
Re Button ex Parte Haviside [1907] 2 KB 180 ................. 360
Re Ford [1886] 18 QBD 369 . ... ...ttt 358
Re Green (a bankrupt) ex parte the Official Receiver v Cutting

[1979] TAER 832 .. .. . 144
Reed v Oury (2000) LTL 12 Feb 2001 ....................... 140
Refco Inc v Eastern Trading Co [1999] 1 Lloyds Rep 159 ........ 274,

275, 292
Republic of Costa Rica v Stronsberg (1880) 16 Chapter D8 ....... 148

Republic of Haiti v Duvalier [1990] 1 QB 202 (202); [1989]
1TAINER456 . ........ ... ... ... ...... 274, 275, 286, 292, 294



Table of Cases XXVii

Richardson v Richardson [1927] P 228 ...................... 365
Roberts Petroleum Ltd v Bernard Kenny Ltd [1982] 1 WLR 301,

CA 142
Roberts Petroleum Ltd v Bernard Kenny Ltd [1983] 2 AC 192

(HL) 140
Robinson v Bailey [1942] Ch. 268 . ......................... 142
Rosseel NV v Oriental and Commercial Shipping (UK) Ltd [1990]

LTWLR 1387 (CA) 288
Semayne’s Case (1604)5Co91 .......... ... ... 146, 338
Smith v Critchfield [1885] 14 QBD 873 .. ................ 358, 360
Société Eram Shipping Co. Ltd v Compagnie Internationale de

Navigation [2001] 2 Al ER (Comm) 721 . .................. 139

Société Eram Shipping Co. Ltd v Compagnie Internationale de
Navigation and others ILPr 2003, 468; [2003] 3 WLR 21

(HL) oo 25, 139
Tellus Super Vacuum Cleaners v Ireland (1938) LINCCR 54 ... .... 359
Toseland Building Supplies Ltd v Bishop (t/a Bishop Groundworks)

28 Oct 1993, CA (UNIEP.) v v vttt e e e 146
Tufton v Harding (1859) 29 L) . ........ ... . . ... 359
Vaughan v McKenzie [1969] 1 QB 557 (Divisional Court); [1968]

LAINER 1154, DC ... e 146
Veracruz Transportation v VC Shipping Co Inc [1992] 1 Lloyd’s

Rep 353 (CA) oot e 286
Williams v Mosty (1838) 4 M&W 145 . ..................... 367
Wilson v South Kesteven DC [2000] WL 877755 . .............. 367
Zucker v Tyndall Holdings plc [1992] 1 WLR 1127 ............. 269

United Kingdom (Scotland)

Gillanders v Gillanders (1966) SC54 ........................ 269
Steward v The Royal Bank of Scotland (1994) SLT (ShCt) 27 ... ... 274






Table of Legislation

Austria
Attachment of Wages Act (Lohnpfadungsverordnung) 1955 .. ...... 109
Attachment of Wages Ordinance (Lohnpfadungsverordnung)
1940 o 109
Civil Procedure Code (ZPO)  .................. 57, 105-6, 128-9
A78-83 39
807 39
Amendment 1983 .. ... 108-9, 110
Amendment 1986 ... ... 109-10
Constitution (Bundes Verfassungsgesetz) (BVG) (as amended 1962),
B 118

Court Bailiff Examinations Regulation (Verordnung ..., mit der die
Ausbildung fiir die Gerichtsvollzieherfachprifung und die

Gerichtsvollzieherprufung geregelt werden) 1973 . ...... 121 n. 65
Court Clerks Act (Rechtspflegergesetz) (RPfIG) 1985 . ....... 118-19
1 119 n. 59
I 119 n. 59
Court Trainees Act (Rechtspraktikantengesetz) 1987 . ....... 117-18
Electronic Transactions Ordinance (Verordnung des BMfJ
Uber den Elektronischen Rechtsverkehr) 1995 . ........... 108-9
Execution Code (Execkutionsordnung) (EO) 1896 ... .. 37-8, 57-118
L 105
186 106
1377 106
LA(L) 115
LA(2) 116
LA(3) 116
I 117
25250 42
26 307
26(2) 120
2T 354-5
35 128, 354
B0 128
BT 129, 350, 351
B7(d) 350
39 127,128
A0 127, 128, 354



XXX Table of Legislation

A e 127
A1(2) 355
Y- 42
LS 7 39
7 111
DA e 39, 111
B8 127-8, 129, 350-1
T8 105
B7-3845 106, 113-14
L2 355
201 e 115, 355
250(0) . 353
253(A) 350
258 129
263 355
264a e 116
290 351
290 ff 351
2908 L 351
2021 351
29201(1) . 352-3
2021(2) L 352-3
2920(3) 352-3
294(3) 110 n. 28
294a 116
319 115
330-45 e 114
BAL 114
34669 ... 106
B70 106
B70=T 106
370404 106
B78(2) 269
378404 106
381 N0 2 267
1995 L 106-7, 108-9, 110-11, 113
2003 L 113
EO-Novelle 1991 . ........ .. ... .. ....... 39, 109-10, 115 n. 45
EO-Novelle 1995  .................. 106-7, 108-9, 110-11, 113,
116-17, 120, 121, 124

EO-Novelle 2000 . ... ... ... . . . e 113, 121-2

EO-Novelle 2003 . ... ... 113, 120, 124



Table of Legislation XXXI
General Civil Code (Allgemeines Bigerliches Gesetzbuch) (ABGB)

1400 354
1425 354
General Judicature Code (Allgemeine Gerichtsordnung) 1781 ....107
Judicial Service Act (Richterdientgesetz) .................. 117-18
Belgium, Judicial Code (Code Judiciaire), 1415(2) ............. 269

Council of Europe, Recommendation R (81) 7 (Measures Facilitating
ACCesS tO JUSLICE) . ... 317

EC Council Decisions, 2001/470/EC (judicial network in civil and
commercial matters) ... ... 15

EC Regulations
44/2001 (Jurisdiction Regulation) (Brussels 1) . ........ 13-14, 18, 136,
224, 236-9, 244-9, 287

Preamble
2 14
18 e 14
2-24 e 272-3, 278, 279, 281
DA L 238
725 7 237-8
1102 239
1S 14, 239
18, Preamble . .. ... .. . . 14
22(L) o 342
22(5) 288-9
2 e 275, 278
Bl 21, 274, 275, 277-9, 293
G 7 21, 38, 266, 276-7, 290-2
B e 236, 295
BA. 2 291
G 1 Y 236, 295
B8 236
BO(2) . 273
A 236
A e 236
AB 278 n. 113
AT(L) oo 289
L 266
L5 7C 7 236
255 38



XXXii Table of Legislation

743/2002 (facilitation of judicial cooperation) ................ 15-16
1206/2000 (cooperation of coursts in taking of evidence) .......... 15
1346/2000 (Insolvency Regulation) .................... 13, 14, 140
Bl 282
1347/2000 (recognition and enforcement of judgments in matrimonial
matters) (Brussels I1) . . ... ... 13
1348/2000 (service of documents) . .. ............ ... 14
2201/2003, (Brussels 11'@), 20(2) . .. ... 282
England and Wales
Administration of Justice Act (AJA) 1920 ..................... 136
Arbitration Act 1950 . .. ... .. 137
Arbitration Act 1996 ... ... . ... 137
Attachment of Earnings Act 1971 ... ............ 32-3, 61, 66, 131-2
L 136
L 66
B(3) i 143
B(T) o 143
B 143
B(4) o 144
B(5) 144
(L) o 144
B(2) v 144
B(4) i 144
O 144
O(4) o 144
LA 144
L 144
24(1)(A) v 365
Charging Orders Act 1979 ............ ... ......... 61, 66, 131-2
1(2) 136
10D) 142
2 140
B 141
Civil Jurisdiction and Judgments Act 1982 (CJJA 1982)
2D 292
25(d) 273
25 ) o 292
Civil Jurisdiction and Judgments Act 1982 (Interim Relief) Order
1997 L 273 n. 78, 292
Civil Procedure Act 1007
L 286

Schedule 1 . .. ... . 286



Table of Legislation XXXii

Civil Procedure Rules (CPR)
Civil Procedure (Amendment No 4) Rules 2001 (25) ...........
Civil Procedure (Amendment No 5) Rules 2001 (31) ...........
Part 6 (Servive of Documents) ........................ 65,
B.8 .
B.20(4) ...
B.20(8) ...
B.21(2A) .
B.30 . ..
Part 8 (Alternative Procedure for Claims) ...................
Part 25 (Interim Remedies and Security for Costs) . ............
25, 1(d) .
25, 1(A)(K) oo
25, 1(3)
25, 2(8) « e

Schedule (B), para 10 ... ... ...t
Part 25 (Interim Remedies and Security for Costs) PD 25,
Annex B (Specimen Injunction)

Part 45 (Fixed Costs)
AB S
A5.6 . 65, 138,

Part 70 (Enforcement of Judgments and Orders) ........ 32, 33,
70,2
70.2(2 64,

Parts 70-73 . . ...

Part 71 (Orders to Obtain Information from Judgment

Debtors) . ... .. 64,
L2 148,
TL2(B)(C) - v v v e e e
7
LD

TLPD 1



XXXIV Table of Legislation

Part 72 (Third Party Debt Orders) . . ................. 33, 64, 140
72,3 65, 138, 141
T2 65, 138
T2, 65, 138
T2.6(1)—(3) oo 65, 139
T2.6(4) . oo 65, 139
2.0 138-9
72,8 65
72.8(5) v 139
72.8(6) .+ vt 139
T3 5(0) o 141

Part 72 (Third Party Debt Orders), 72PD1 .............. 65, 138

Part 73 (Charging Orders, Stop Orders and Stop Notices) ....... 147
74 700 140
73,3 141
73.3(3) ot 141
T3 5(0) o 141
73.8(L) oo 141
7300 .o 141, 142
T80T 140

Schedule 1 (RSC) O 17 .. .. it 150

Schedule 2 (CCR) . . ...t 146
O 83 150

Consumer Credit Act 1974 .. ... .. ............. 63, 133-4, 145-6
County Court Act 1984 (CCA) .. ...t 131-2
A 146
100 .. 357
County Court Fees Order 1991 Sch1 ........................ 143
County Court Rules (CCR) . . .. .. i e 132

2. 0 146

26,5 146

27 2(d) 143

27 3(0) 142

27 3(2) 143

27 () 143

2 - 143

27 (A 143

27 () 143

27 7(4) 143

27 (D) o 143

27 (T 143



Table of Legislation XXXV

27.09(0) . o 145
27,20 . 145
33.L(2)(D) . 357
33 2 358
33 358
Courts ACt 2003 . . . .. o 131-2
00 L 135
Schedule 7 . . ... 135
Debtors ACt 1869 . . . . ... 66
Distress for Rent Act 1737 . ... ... . 337
Foreign Judgments Act (FJA) 1933 . ... ... ... .. ... 136
High Court and County Courts Jurisdiction Order 1991
B(A)(A) - oo 136
B(A)(D) . v 136
Land Charges Act 1972 ... .. ... . . 141
Land Registration Act 2002 .. .......... .. 141
Law of Distress Amendment Act 1888 ... ................... 337-8
Law of Distress Amendment Act 1895 .. .................. 337, 338
Law of Distress Amendment Act 1908 . .. ................. 337, 338
Law Reform (Married Women & Tortfeasors) Act 1935
L(A) .« o 356
2(d) o 356
A(2)(C) v vt 356
Rules of the Supreme Court (RSC) . ......... ... ... 132
O 17 150, 357
O 4B .o 146
O 4B I B . 145
Sale of Farming Stock 1816 ... ......... ... ... . .. . ... ... 337
Sheriffs Act 1887 . ... ... 62, 132
Statute of Marlborough 1267 .. ......... ... ... ... .. ... 337
Supreme Court Act 1981 . .. .. ... . .. 131-2
Taxes Management Act 1970 .. ... ... .. . 131-2
Torts (Interference with Goods) Act 1977
B(2)(A) - 359
B(2)(D) . 359
B(2)(C) - 359
4 359
France
Civil Code (cc)
10 165
LA 274
10 274



XXXVi Table of Legislation

22 L 369
220 369
102 159
1370 369
1882 368-9, 370
2003 156
2206 162
2200 L 162
2200 162
227 369
Civil Procedure Code 1806 (Napoleonic Code)
B3 =8 159
BT 8=779 153
Civil Procedure Code (New) (NCPC)
12 265
5 1 162
L 154
808 . 265
B08(2) .\ 269
B0O(L) .. 267
B00(2) .\ 267
1440—4 . 162, 165
Decree 56-222 of 29 February 1956 (status of huissiers),
B8 155
Decree 92-755 of 31 July 1992 (implementing Law No
O1-650) ..t 70,153
A 154, 161
L 163
D=7 157
B6—L . 370
B7—L 370
e 158
128 369
140 159
15 159
15S 160
156 160
165-9 157
Decree of 1964 (court broker), art 17 . ...... ... ... .. ...... 156
Decree 2002-1150 of 11 September 2002 (right to retain sum
sufficienton whichtolive) .......... ... ... .. ... ........ 370

Judicial Organization Code, 181-1 . ........ ... ... .. ... ... 164



Table of Legislation XXXVii
Labour Code (Code du travail)

1455 154
L1451 .. 157-8
R.145-10-R.145-30 .. ... 156
Law of 22 July 1867 (civil imprisonment) ..................... 156
Law No 66-879 of 29 November 1966 (professional societies) . ... .. 37
Law No 85-98 (insolvency procedures), Art. 197 ............... 156
Law No 91-650 of 9 July 1991 (enforcement of judicial
deciSions) . ... 70, 153-4
L 162
10-0 155
1A 160
16 161
182 155
22— 43, 155, 162
24— 165
28 161
332 159
AL 163
A2 158
A 165
o 265
A5 163
L 162
Lo 159, 160
BB 157
BL6 .. 159
7 269
136 o 265
Law No 2004-130 of 11 February 2004 (status of judicial
officials) . ... ... 40
Livre de procédure fiscale ............ ... .. ... .. ... ... .... 165
Ordinance 1816-06-26 of 26 June 1816 (auctioneers), art3 ....... 155
Ordinance 45-2592 of 2 November 1945 (status of huissiers) ... ... 155
Ordinance 75-461 of 9 June 1975 (auctioneers) ................ 155
Penal Code
2262 . 164
2273 156
28 155
258 155
BlA—6 156
BlA—7 156



XXXViii Table of Legislation

Germany

Attorneys’ Fees Regulation (Bundesrechtsanwaltsgehiihrenordnung)
(BRAGO) ... 187
L 2 1 187
L 187

Bailiffs’ Procedure Regulation (Geschaftsanweisung fur
Gerichtsvollzieher) (GVGA) ... . 175
L 175
104 372
119 N0 2 oo 371
130 371n. 82
136(2) © v vt 371
172(3) « vt 373

Bailiffs’ Remuneration Law (Gerichtsvollzieherkostengesetz)
(GVKOStG) ..ot 186-7
A 187
A(1) S 3 L 187
G 186-7

Bailiffs’ Remuneration Regulation (Verordnung tber die Vergitung von
Vollstreckungsbeamten)

L 187
O 187
Civil Code 2000 (BGB)
1006 ..ot 371
1362 . 372, 373
1362(1) .ottt 372
1362(2) .ottt 372
1363 372
Civil Courts Organization Law (Gerichtsverfassungsgesetz)
(GVG) 77, 167
2 169
7 169
747 176, 178, 181
119(2) N0 2 .o 181
133 178-9, 181, 265
Civil Procedure Code (ZPO) . .. ... e 33
Ol 187-8, 376
OB ff 181
22D 173
251 179
BB7(L) .t 178, 181
B2 IV 181



Table of Legislation XXXIX

B73(2) .« oo e 181
BTAA)Y NO 2 . o oo e e et 181
BTA(2) .« oo et 179
BTAA) © oo oo 178
B20 . i 184
BA3 o 41
TOAL © oo 182-3
TOA2) .« e 183
TO4=945 . . .\ 77, 168, 173
707 e 183
7405 R i AT 182-3
TOBNO L0 « o oot e e e 183
TO9-T1 oottt 183
712 183
T17(2) oo 183
TIO(L) oo e 179, 183
T19(2) oot 183
T208 .« oo 183
T24(L) oo 180
T24(2) oo 180
T26(1) o oot 181
726 FF oo 180
730 181
T30 181 n. 55
732 181
733 180
730 373-4
TAD 372
750 FF oot 171
T54 179, 376
T5BA . ot 44, 169
TOL oot 307
TOAML) .« ot 169
TOBA . v oo 181, 374, 375-6
766 o 35, 127-8, 175, 177-8, 316, 374
TO6(L) o oo 178
767 e 177, 179, 184, 376
TOT(L) o oo oo e 42
T67(3) o oo e e 179
768 181
TTL o 177, 179, 371
TTL3) oo oo e 373

44T 179



x|

Table of Legislation

.............. 373
TTS(1) e 373
TTS() e 373
TTSIS 376
TT6 g 18
T8 ;Ls8, 376
798 oo 1789, o
T4 8
BO3(1) e
B03-822 o 80,16 78
B0 271
BOBRL) o 174
B062(2) e “
BOBD s
BOT o ¢, 188
B08 s 3T 0-2
BOB(2) e o
BOB I o 3T 3
BIL o I
BLA o it
82863 o 169, 7o
B29 3 1
B34 3
B35 s
B3B(2) 378
BIB(E) 1
B39 Lo
B50 i
B0K oo 35T 375
BI0K (1) o 375
BI0K (2) 37s
B57 e
BEATL o 168 169
807 o ik
B398 i 80,16 8
BB7 170
B8 169
B30 169
B3 170
B39 o i e
B99 1 s AT 74, 168
900(2) e i
900(3) .+t



Table of Legislation xli

900(5) 174
901 . 44, 169, 174
915(2) 174
L 185
O1B(2) i 269
QLB 184
018 184
910 185
S 270
023 185
024 185
026 273
028 L 185-6
920 L 185-6
930 186, 271
035 184, 185, 267
03B L 185
037 o 185
038 185
Q40 185, 267
QA 185
Collection of Legal Costs Regulation (Justizbeitreibungordnung)
(JBEItrO) . .ttt 169
Constitution (GG) ... .. it 190
2(2) . 181
G 44,79, 170
13(2) oo 78, 169
B 176
0 177
104 44,79, 170
Court Costs Law (Gerichtskostengesetz) (GKG)
L0 186
B5(V) 186
No 1640 ff . ... . .. 186
Court Officers Law (Rechtspflegergesetz) (RPfIG) ......... 77,78, 167
L 176
D 176
L0 176
0 178, 181
20N0 12 .. 180
20N0 16 ... 170
20 N0 17 .. 170, 178



xlii Table of Legislation

Judicial Service Courts Law (Dienstgerichte des Bundes und der
Lander) (DRIiG)

Bl 177
7 A 177
Land Registry Law (Grundbuchordnung) (GBO) .. .............. 181
Legal Aid Law (Rechtsberatungsgesetz) (RBerG) . ............... 189
L) N, 5 189, 190
L 189
B N0 8 L 189
Legal Aid Regulation (RBerV), 11 ... ... ... ... . ... 189

Recognition and Enforcement of Foreign Judgments Law
(Anerkenungs- und Vollstreckungsausfiihrungsgesetz) (AVAG)
O 184
L4 184
Sequestration and Public Sale Code (Gesetz Uber die
Zwangsversteigerung und Zwangsverwaltung) (ZVG) .. .77, 167, 168

L 169
Social Law (Sozialgesetzbuch)

B 374

] 374
Status of Bailiffs Regulation (Gerichtsvollzieherordnung) (GVO)

10-10 . 186

16(L) ot 172

I 1 175

S 1 176

00 L 176
Greece, Civil Procedure Code, 728 .. ... ... . . ... 267
Hungary, Enforcement Law, 254(4) . ......... ... 255
Ireland, Jurisdiction of the Courts and Enforcement Act 1998,

13(1) e 273
Italy
Civil Procedure Code (cpc)

186 bis ..o 268

186 qUALEr . . . o 268
Luxembourg, Summary Proceedings Ordinance, 933(2) ........... 267
Netherlands

Bailiffs Act 2001 . . ... .. 84



Table of Legislation xliii

7 209
Bankruptcy Code (Faillissementswet), 61 ... ................... 378
Civil Code (Burgerlijk Wetboek) (BW) (old) . ................ 193-4
Decree of 5 January 1834 suspending introduction .............. 194
Decree of 10 April 1838 introducing . ... ........ .. ... ....... 194
Civil Code (Burgerlijk Wetboek) (BW) . ..................... 1992

BB 379

3i800-L .. 200
Civil Procedure Code (Code de Procédure Civile) (Napoleonic

Code) .. 201-2
Civil Procedure Code (Wetboek van Burgerlijke Rechtsvordering) (Rv)

1832 (as amended up to and including 2002) ............... 86

BOOK L .. 194

Book 1, Title 2, 126(3) . . . oot 274

Book 1, Title 3,261 ff .. ....... ... ... . . . . 198

BOOK 2 ... 83, 193, 198-200

Book 2, Title 1

430 . 85, 198, 206-7
A30-8b .. 198
A34 206
A3Ba 210
Book 2, Title 2
430 ff 195, 198
Q44 195
X 198
AT 195
AT 199
4 379
e 3 200
Book 2, Title 3
502 196
502 ff 198
DD 196
Book 2, Title 4
BB2a ff . . . 199
L 199
Book 2, Title 5
BB 198
BL0a ... 203
611a—611h ... ... . 203, 204
Blda—i ... 198
B61ab ... 203, 205



xliv Table of Legislation

Bl 204
BOOK 3 . . 194
Book 3, Title4 . ......... . ... ... ... ... 83, 193, 198-200

T00-10 ... 198

7 195

715 i 198

7 198

7 195

7 i 199

72D 196

74722 i 198

74722 i 199

729 199

T80T 198

7451 i 199

768 199
Book 3, Title 9,985 ff ... ... .. ... ... 194
BOOK 4 . . . 194

Constitution, 12 . . . ... .. 199
Law of 29 December 1932 (Astreinte) . ....................... 203
Law of 26 November 1972 (Benelux Treaty) ................... 203
Law of 13 December 1991 (social security benefits) . ............. 202
Law of 1 July 1992 (divorce proceedings) . . ............vuun... 202
Law of 12 December 1992 (divorce proceedings) ............... 202
Law of 7 July 1994 (family law proceedings) . .................. 202
Law of 6 December 2001 (speeding up civil procedure) ........... 202
Law of 13 December 2001 (speeding up civil procedure) .......... 202
Law of 14 December 2001 (speeding up civil procedure) .......... 202
Portugal
Civil Code (Codigo Civil), 622 Nn02 . .......... ... 271
Code of Civil Procedure, 661(2) . ......... ... 315
Spain
Civil Code (CC)
1347 380
1365 . 380
1366 .o 380
1367 380
1378 381-2
Civil Litigation Act (SCLA) . . . ... e 2000
B 380



Table of Legislation xlv

BAL(A) 382
L1 380
BB (L) 381
BB 380
DD 383
BO3(d) 381
BO3(3) i 381
B07 382
B07(2) 382
Civil Procedure Code (Ley de Enjuiciamiento Civil) (LEC)
188l 49, 90, 225
Civil Procedure Code (Ley de Enjuiciamiento Civil) (LEC)
200 . 49, 50
28 216
183 216
167 216
22 214
24 216
D10 214
B2 214
D38 87, 88-91, 213
B3O 216
DA 214
DD 217
L 213
DA 216-17
DA 216-17
B0 217,218
B 213, 214
B3 2 214
L1 214
L1 214
L1 217
L1 217
BB 218
BB 214
BB 92, 218
BB5—70 214
BB 7 o 218
BB 219
BB 219
L 219



XIvi Table of Legislation

B0 214
L 214
B07 . 214
B8 . 214
BL0 . 214
Bl 214
B2 221-2
B24 213, 222
B26 222
B29 214, 222
B30-3 214
BB . 215, 222
B37-9 215, 222
BA0 222
B 222
BA3-54 222
BT e 222
BB9—7 L . 223
B76-80 .. ... 215, 223
B81-T700 ... 222
BO0 225
700 225
0L 215
T01-00 . 225
702 215
04 215
050 . . 218-19
0B 215
709 215
710 215
7 225
T12-20 215
T12-720 225
74 1 269
Constitution, 117 .. ... .. 33, 49, 213
Organic Law on Judicial Power (Ley Organica del Poder Judicial)
(LOP))
2 215
G 215, 216
Sweden
Deposit of Payments Act 1927:56, 1 . ............. ..., 386

Execution Code (Uts6kningsbalken) ............ 94, 96, 227-9, 231-2



Table of Legislation xIvii

Chapter 2, 3(3) . ..ot 237
Chapter 3
A 233
I 238
2 386
Chapter 4
O 231
2 386-7
L 383
33D 232
B 386
Chapter 5, L ... ... 385
Chapter 7
Lo 385
10 385
2 385
Chapter 8
A 238
L7 386-7
Chapter 18
12 386
T(2) oo 232
B 232
18, 7 384
Inkasso Code 1974 . . .. ... 227
Judicial Procedure Code (CJPr), Chapter 15,4 . ................ 267
Ordinance 188:784 (execution authority) ..................... 227
Chapter 2, 2 . ... 233
Service of Documents Act
12 239
1S 239






All ER
BAG
BGBI
BGH
BRAGO
Bull civ

BVerfGE

CA
CJA
CJPr
CLC
CMLR
CNJH

COM
CPR
CpP
EBR
EC
ECHR
ECJ
ECJH
ECR
EEC
EG InO

EO

EU
EuGH
EuGVvU

EuL
GVGA

List of Abbreviations

All England Law Reports

Bundesarbeitsgericht (Federal Labour Court)
Bundesgesetzblatt (Federal Law Gazette)

Bundesgerichtshof (Federal Court of Justice)
Bundesrechtsanwaltsgebihrenordnung

Bulletin des arréts de la Cour de Cassation: chambres civiles
(publication of decisions of the French court of cassation)
Entscheidungen des Bundesverfassungsgerichtes (German
Federal Constitutional Court Reporter)

Court of Appeal

Civil Jurisdiction and Judgements Act 1982

Code of Judicial Procedure (Sweden)

Commercial Law Cases

Common Market Law Reports

Chambre National des Huissiers de Justice (French National
Chamber of Bailiffs)

Commission documents (European Commission)

Civil Procedure Rules (England & Wales)

Rep Civil Procedure Reports

European Business Register

European Communities

European Court of Human Rights

European Court of Justice

European Convention of Human Rights

European Court Reports

European Economic Community

Einflhrungsgesetz zur Insolvenzordnung (Introductory Law
of the German Insolvency Law)

Exekutionsordnung (Austrian Enforcement Code)

European Union

Europaischer Gerichtshof (European Court of Justice)
Ubereinkommen tiber die gerichtliche Zustandigkeit und die
Vollistreckung gerichtlicher Entscheidung in Zivil- und
Handelssachen (Convention of 27 September 1968 on
Jurisdiction and theEnforcement of Judgments in Civil

and Commercial Matters)

European Journal of Law Reform

Geschéaftsanweisung fur Gerichtsvollzieher (Procedural and
Administrative Directive for Bailiffs in Germany)



GVKostG
HCEO
HGB
HL
ICLQ
IECL
ILA
ILPr
IPrax
JC
JCP
JD
JEX
Ny4

KB
LEC

NCPC

NJW
OGH
0JC

oJL

PD

PER

QB
Rabelsz

RBerG
RCDI
RdC

RGZ

RIW
RSC

Rv
SCHUFA
TPDO

List of Abbreviations

Gerichtsvollzieherkostengesetz

High Court Enforcement Officer

Handelsgesetzbuch (German Commercial Code)

House of Lords

International and Comparative Law Quarterly
International Encyclopaedia of Comparative Law
International Law Association

International Litigation Procedure

Praxis des internationalen Privat-und Verfahrensrechtes
Judgment Creditor

Jurisclasseur periodique

Judgment Debtor

Juge de I’execution

Juristenzeitung

Law Reports, King’s Bench Division

Ley de Enjuiciamiento Civil (Spanish Code of Civil
Procedure)

Nouveau Code de Procedure Civile (French Code of Civil
Procedure)

Neue Juristische Wochenschrift

Oberster Gerichtshof (Austrian Supreme Court)

Official Journal of the European Communities containing
Information

and Notices

Official Journal of the European Communities containing
Legislation

Law Reports, Probate Division (1875—1890)

Protected Earning Rate

Law Reports, Queen’s Bench Division (1952-)

Rabels Zeitschrift fur auslandisches und internationales
Privatrecht

Rechtsberatungsgesetz

Revue International de Droit Comparé

Recueil des Cours de I’Academie de la Haye (Collected
Courses of the Hague Academy of International Law)
Entscheidungen des Reichsgerichtes in Zivilsachen (Reporter
of the Federal Supreme Civil Court of the former German
Reich)

Recht der Internationalen Wirtschaft

Ord Rules of the Supreme Court

Rechtsvordering (Dutch Code of Civil Procedure)
Schutzgemeinschaft fir allgemeine Kreditsicherung

Third Party Debt Order



UIHJ

UKHL
VAT
WLR
ZEuP
ZPO
ZRHO

ZZP

List of Abbreviations li

Union internationale des Huissiers de Justice (International
Union of Bailiffs)

House of Lords of the United Kingdom

Value Added Tax

Weekly Law Reports (1953-)

Zeitschrift fir Europaisches Privatrecht
Zivilprozessordnung (German Code of Civil Procedure)
Rechtshilfeordnung in Zivil- und Handelssachen (Law of
judicial assistance in civil and trade matters)

Zeitschrift fUr den Zivilprozess






CHAPTER 1

INTRODUCTION

Peter Schlosser!

It is true that an introduction to a book dealing with research in legal
science should not be an anticipated review. Nevertheless, it is a welcome
opportunity to express the gratitude of the anonymous collective of schol-
ars and practitioners interested in this field. It is an expression of gratitude
for this extremely timely volume.

Primarily, this is a classical work of analytical comparative legal
research. In a well-defined but rather broad field, the isolated and inconsis-
tent developments of multiple domestic legal systems have been analysed
and put in a categorized order. The volume also includes essays of individ-
ual authors on interesting subjects related to the focus of the research
programme. These essays stem from seminars and conferences made possi-
ble by the European Commission’s generous award to the British Institute
of International and Comparative Law. This award did not fall out of the
blue.

Therefore, the first achievement to be grateful for is the proper identifi-
cation of the research programme. Until recently, scholarly endeavour in the
field of international civil procedure was almost exclusively restricted to
jurisdiction and recognition of judgments. But even in this respect, the
coming into force of the Brussels Convention had to be realized in order for
our minds to be opened up to the neighbouring legal systems. The issue is
the practical outcome of recognition and enforcement of judgments in
another state. This has for a long time remained outside the interests of
legal scholars, even though it has been evident that the topic is of utmost
impact in practice. As late as 1996, Konstantinos Kerameus was still able
to commence his seminal course Enforcement in the International Context
in The Hague Academy by saying: ‘Some years ago, it would have appeared
strange to propose a course on enforcement proceedings in the framework
of an international law programme.’?

This course and the publication of the tenth chapter of volume 16

1 Institut fur Bargerliches Recht und ZivilprozeRrecht, Faculty of Law, University of
Munich.

2 Académie de Droit International de la Haye/Hague Academy of International Law
Recueil des Cours, Collected Courses vol 264 (1997).
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(‘Enforcement Proceedings’) of the International Encyclopaedia of
Comparative Law3 by the same academic in 2002, were, in civil matters,
the first pioneering publications on comparative law of enforcement proce-
dures. Some other works succeeded, such as those referred to in chapter 3
of this book by Burkhard Hess. All of them achieved the height of what a
single scholar is able to perform in his or her research.

Yet this is still far from being a reliable and sufficiently substantiated
basis for the efforts of the European Community to bring the enforcement
proceedings of its Member States into line with each other. This field of law
is, more than any other branch of private law, characterized by an impene-
trable mixture of legal and administrative rules as well as customary prac-
tice, the knowledge of which is to a great extent exclusive to the staff to
whom enforcement is entrusted. Consequently, for the single outside
observer, it is in many respects impossible to acquire the necessary knowl-
edge, all the more so where there is a divergence between legal scholarship
and practice.

Much gratitude is due to Directorate C (‘Civil Justice and Citizenship’)
of the Justice and Home Affairs Directorate General of the European
Commission. It immediately realized that the research of the British
Institute of International and Comparative Law was directed precisely at
forming the proper basis for its policy and legislative activities. Therefore
the Commission granted an award to the Institute, reaching the very upper
limit of what its practice of awarding funds had been. Even though the
contributing scholars were not personally paid for their work out of
Brussels funds, the research would not have been possible without promo-
tion and support from Brussels.

Furthermore, the broad horizon of the project’s supporters in Brussels is
demonstrated by the fact that they did not limit their support to collecting
materials and organizing meetings of the scholars involved for the purpose
of integrating their respective findings into a suitable system of comparative
yardsticks. Rather, they have extended their support to supplementary semi-
nars and conferences on subjects relevant to the research programme. Parts
I1-1V of this volume are the fruits of such events. Professor Mads Andenas
has been immensely successful in finding eminent authors for these sections.

In the same way as enforcement proceedings, provisional and protective
measures were absent in comparative law research prior to the ground-
breaking course by Sir Lawrence Collins—now a judge of the English High
Court—given in 1992 to the Hague Academy of International law entitled

3 KD Kerameus Enforcement Proceedings ch 10 vol 16 (2002); International Encyclopedia
of Comparative Law K. Zweigert and U. Drobnig (eds) JCB F Mohr Siebeck
(Tubingen/Martinus Nijhoff Leiden Boston).
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Provisional and Protective Measures in International Litigation.*
Nevertheless, in the context of cross-border protective measures, many
difficulties remain. The European Court of Justice has taken a less than
consistent approach and the Court’s case law has given rise to many new
problems. It follows that the Commission is well advised to promote further
research in this field.

It is almost self-evident that in the matter of enforcement, the European
Convention on Human Rights must, by necessity, have a major impact.
Unfortunately, in some countries, such as Germany, the case law of the
European Court of Human Rights has only occasionally found its way into
standard publications such as popular legal reviews, practitioners’ hand-
books and commentaries on respective domestic legislation. The fact that
the official languages of the Council of Europe are only English and French
has not been the only barrier. Lawyers are also sometimes in principle reluc-
tant to accept the intrusion of a foreign court into their legal world. It is
true that the European Community is not as such a party to the European
Convention on Human Rights, let alone the European Union. Nevertheless,
the substantive provisions of the European Convention have been inte-
grated by the European Court of Justice into the legal framework of the
Community. Formally, this will be changed once the European Constitution
comes into force, because it will set out its own list of fundamental rights.
One would, however, be narrow-minded not to anticipate that the case law
of the European Court of Human Rights will become the case law of the
European Constitution. The Commission should be encouraged further to
promote the idea—with all proper diplomatic delicacy—that the European
Convention on Human Rights, soon being integrated into the European
Constitution, will to a large degree replace domestic constitutional law.

Last but not least, thanks must be extended to the scholars participating
in the research programme. They have developed working practices and an
idealism far beyond their duties. They were not satisfied in juxtaposing
pieces of information and logically deriving ‘principles’. In procedural law,
the test is one of efficiency (including efficiency in protecting the defendant
from ill-treatment) rather than the effective application of ‘principles’. In
procedural law in general, and in enforcement law in particular, it is impor-
tant for an outside observer to learn how things are organized in practice
(even when they are poorly organized). Experience shows that, for this
purpose, it does not suffice to invite practitioners of a series of given domes-
tic legal systems to tell how things occur in their home states. Apparently, in
a very early phase of their research, the participating scholars found out that
an appropriate device by which to achieve insight into other enforcement
systems was a series of comparative case studies on unlawful enforcement

4 *Provisional and Protective Measures in International Litigation’ 234 RdC (1992).
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(see the Appendix). In his comparative chapter on these, Paul Oberhammer
discloses with mild amusement that time and again national reporters
confessed ‘not to fully understand’ the questions in the respective question-
naire. The authors of this volume made every effort to overcome these
barriers to mutual understanding, finding a way through their hidden
causes and clearly to identify differences and similarities.

Finally, overall thanks must be given to the British Institute of
International and Comparative law, personified by its Director, Professor
Mads Andenas and his collaborators, for having organized the research
project admirably. Someone who has never been involved in basic compar-
ative law research cannot appreciate the amount of organizational work
and imagination demanded to avoid a superficial and, hence, misleading
analysis of a rather broad field of socio-legal activities. Normally, a single
law school is not sufficiently equipped to carry out such research. Nor is
temporary support, such as was awarded in this case by the Commission, a
proper substitute for the necessary permanent infrastructure.

May the sponsors of this Institute keep their minds open!
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CHAPTER 2

NATIONAL PARADIGMS OF
CIVIL ENFORCEMENT: MUTUAL
RECOGNITION OR
HARMONIZATION IN EUROPE?

Mads Andenas?

I. COMPARATIVE AND EUROPEAN PROCEDURAL LAW

Lord Justice Bingham stated in the early 1990s that ‘[p]Jrocedural idiosyn-
crasy is not (like national costume or regional cuisine) to be nurtured for its
own sake.’2 Civil enforcement is an area that bears out this point very well.
Having very different national regimes increases cost and can make it
impractical to enforce a claim. The national legal systems are resistant to
harmonization. The impact of European Union law has been limited. Civil
enforcement is an area where the law has not followed the development of
the Internal Market.

Comparative civil procedure has an important role to play here. It can
contribute to the very active domestic legal reform, and also in developing
European understanding and concepts. ‘Judicial cooperation’ can only
develop and function if the actors in the different national systems can
communicate.

Comparative civil procedure can also assist in the assessment of the need
for procedural harmonization, and of how much harmonization is required
before different systems can manage to communicate. In this context, Lord
Justice Bingham’s statement is interesting. It points to a more realistic
appreciation of the intrinsic value of maintaining all the features of differ-
ent procedural systems, and perhaps even of maintaining different proce-
dural systems as such.

1 1 would like to acknowledge the assistance of Timothy Bowe in the drafting of this chap-
ter.
2 Dresser UK Ltd v Falcongate Ltd [1992] QB 502, 522.
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Il. NATIONAL PARADIGMS OF CIVIL ENFORCEMENT. MUTUAL RECOGNITION OR
HARMONIZATION IN EUROPE?

Harmonization of civil procedure is not a new issue in European law.
European Union law is however still at the ‘judicial cooperation’ stage
rather than moving towards any procedural unification. The purpose of this
chapter is to ask, when looking at the paradigms of civil enforcement
procedure in the selected States as is done in this book, what is the most
practical method for improving the movement of judgments within the
European Judicial Area. The benefit of harmonization is clear but is that
attainable through European legislation? Can much the same be achieved
through a process of improved communication and increased understand-
ing of different civil paradigms, or are other alternatives available?

Regulatory and procedural diversity may be seen to create an enforce-
ment deficit. In the recent debate some authors have returned to the
embrace of regulatory and procedural diversity. Constitutional problems
and also efficiency grounds and the lack of necessity provide a basis for
their argument.3 The alternative model of reflexive harmonization has been
held out as preserving and promoting legal diversity and experimentation
across the European Union steering the process of domestic evolution in the
light of the general principles of EU law.*

This book provides interesting material for such discussion. The balanc-
ing between the efficiency of EU law and national autonomy has lead to the
formulation of a principle of procedural autonomy. Can the Internal
Market function with the present degree of reliance on the different
national paradigms? This question requires painstaking analysis, based on
empirical study, both on a normative and at a quantitative level. It is also a
question of values, and it is in particular here that it is important to main-
tain a realistic appreciation of the intrinsic value of maintaining different
procedural systems.®

Il. CIVIL ENFORCEMENT

Civil enforcement of judgments currently requires a judgment creditor to
negotiate the complicated structures of a process particular to each Member

3 See M Dougan National Remedies Before The Court of Justice (Hart Publishing Oxford
2004) 171.

4 Op cit 187-9 and S Deakin ‘Regulatory Competition Versus Harmonization in European
Company Law’ in D Esty and D Gerardin (eds) Regulatory Competition and Economic
Integration: Comparative Perspectives (OUP Oxford 2001).

5 See the discussion of similar issues in M Andenas (ed) English Public Law and the
Common Law of Europe (Key Haven Publishing London 1998).
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State within the European Union. No one civil procedure is the same.
Judgment creditors are usually confronted with similar difficulties when
subject to the exequatur procedure. Enforcement of judgments are delayed,
costly and often rendered ineffective in a Member State different to that in
which judgment was issued. It is clear that the system is coloured by misun-
derstanding between Member States when a judgment becomes subject to
transboundary movement. The result is an unbalanced and unequal treat-
ment of creditors within the European Union through territorial prejudice.

Following the accession of the ten new Member States® on 1 May 2004,
ineffective enforcement is more than unsatisfactory; it is hindering the posi-
tive cohesion of an enlarged European Community.

This book offers an analysis of the current difficulties facing judgment
creditors and goes some way to provide tenable solutions to the challenges
they face. It provides an analysis of the structure, status and procedures of
selected Member States’ enforcement agency and the implications for indi-
viduals and companies in seeking to enforce judgment in the European
Judicial Area.”

The contents of this book correspond to the threefold structure of analy-
sis adopted by the British Institute of International and Comparative Law
that culminated in a conference in 2004.%8 That conference, which was
attended by the contributing authors, addressed ‘The Future of
Enforcement Agency in Practice in Europe Cooperation or Harmonization.’
The Institute’s initiative was to examine the differences of national enforce-
ment procedures and, through a collaborative effort of comparative analy-
sis, identify tenable solutions to improve equality for judgment creditors
across the Community. The project was generously supported by the
European Commission, and took place within a framework of a network of
academics working in the discipline of civil procedure.

There were three stages to this project. First, each contributing author
submitted a national report detailing enforcement agency practices in their
Member States. These reports occupy Part | of this publication and provide
substantial information about enforcement agency essential for effective
comparative analysis. Professor Dr Burkhard Hess provides an illuminating
opening chapter that draws these reports together into a cohesive introduc-
tory explanation of the civil procedure rules operating across the
Community. Professor Juan Pablo Correa Delcasso concludes this first

6 The new Member States are Cyprus, Czech Republic, Estonia, Hungary, Latvia,
Lithuania, Malta, Poland, Slovakia, and Slovenia.

7 Austria, England and Wales, France, Germany, The Netherlands, Spain, and Sweden.

8 See Sir Jonathan Mance’s foreword to this book about the work of the British Institute
in the field of civil procedure and also other BIICL publications based on previous projects; M
Andenas, N Andrews, and R Nazzini (eds) The Future of Trans-National Commercial
Litigation: English Responses to the ALI/UNIDROIT Principles and Rules of Trans-National
Civil Procedure (BIICL London 2004).
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section by moving the discussion towards an appreciation of how competing
methods of civil procedure effect efficient enforcement. It is his opinion that
the real question of efficiency lies not in identifying the authority responsi-
ble for enforcement but rather in the transparency of the debtor’s assets.

Secondly, Parts I11, IV, and V contain the analytical chapters presented by
each contributor at the conference. Having passed through the comparative
analysis stage of the project, these sections comprise the main body of the
text and attempt to suggest whether judgment creditors would be better
protected and equally treated through harmonization or improved under-
standing. In answering this question, which forms the focus of this opening
chapter, a range of subjects were thrown into relief. Professor Ton
Jongbloed questioned whether there should be a European Bailiff operating
within the Community, whereas Professor Burkhard Hess and Andrew
Dickinson delivered their opinions about the provisional and protective
measures that would be necessary under a harmonized system in the
European Judicial Area. Dr Georg Kodek and John Kruse lifted the discus-
sion away from practical measures and towards legal principles by sharing
their understanding about how the European Convention on Human
Rights impacts on enforcement practices.

Finally, the annex contains the Member State responses to a series of
questions designed to examine how each selected State remedies unlawful
execution of a judgment.

While the focus of this project is to examine the over-arching practical
elements and legal principles that facilitate or hinder enforcement agency in
the Community, a parallel study was conducted by Professor Burkhard
Hess on a more specific area of enforcement procedure. This study related
to the transparency of a debtor’s assets, provisional enforcement and
protective measures as well as attachment of bank accounts. Garnishment
proceedings are integral to any discussion concerning methods of enforce-
ment and so, although the terms of reference for Professor Hess’s study is
different from that which preoccupies this book, there are discrete similar-
ities between the two studies which will provide invaluable cross-fertiliza-
tion of ideas and solutions when assessing the concept of mutual
recognition or harmonization in Europe. To this extent, Professor Hess’s
study will be more fully addressed below.

So, the purpose of this chapter is to ask, when looking at the paradigms
of civil enforcement procedure in the selected States, what is the most prac-
tical method for improving the movement of judgments within the
European Judicial Area? The benefit of harmonization is the establishment
of a common core but is that attainable through European legislation? Is
the legal purpose of enforcement procedures better achieved, and more
politically palatable, through a process of improved communication and
increased understanding of different civil paradigms, or does that only
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create a diluted form of recognition and overburden functioning systems
whilst allowing poor systems to get worse? The traditional internal market
solution is to have a combined framework predicated on the principles of
mutual recognition but supplemented by a network of complementary
Community legislation.

Before tackling these questions it is useful to understand the background
from which this project stems and the problems it was hoping to counter.

IV. BACKGROUND TO THE PROJECT

The Tampere Summit, held in 1999, made a bold step towards reorganizing
the recognition of judicial proceeding across the European Community. The
European Council determined that its long-term goal would be to create a an
area of free movement of judgments in the same way that there is free move-
ment of goods, persons, services, service, and capital within the European
Union. The cornerstone of effective cooperation between Member States in
the enforcement of judgments is mutual recognition of judicial decisions.

The two specific objectives set by the Tampere Council were better access
to justice and mutual recognition of judgments, both of which call for
improved enforcement procedures of monetary judgments, especially in
consumer matters and debt collection. The practical effect of these objec-
tives is a certainty for the litigant who, when issued with a judgment in their
favour, will know that it will be declared enforceable by the courts of other
Members States and will be effectively enforced.

At present, judicial decisions taken in one Member State are not auto-
matically recognized in another Member State. For that decision to be valid,
the judgment creditor must enter into exequatur, intermediate, proceedings.
This procedure obstructs the free movement of judgments and renders deci-
sions subject to a territorial notion of justice which is inappropriate in a
Community environment.

The first of the Tampere Council’s two objectives was defined by the
European Commission as ‘A genuine area of justice that must ensure that
individuals and businesses can approach courts and authorities in any
Member States as easily as in their own and not be prevented or discour-
aged from exercising their rights by the complexity of the legal and admin-
istrative systems in the Member States.” This is particularly relevant when
enforcing judgment. The shared sense of justice of the public would be
undermined if a final judgment of the court of one Member State had vary-
ing prospects of successful enforcement depending on the Member State in
which enforcement must take place. The concept of access to justice cannot
therefore be limited to the provision of financial aid to litigants who are
unable to afford the costs of litigation.
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Access to justice also means that the legal system must be able to provide
effective protection of the rights of European citizens, which includes the
effective enforcement of judgments. If there is no mechanism in place to
enable a judgment creditor to enforce his decision then the difficulty he
faces becomes a denial of justice, especially for consumers or small and
medium commercial concerns.

As for recognition of judgments, Member States’ enforcement proce-
dures in relation to enforcement agencies and redress against unfair
enforcement decisions are an aspect of procedural law on which a common
understanding is necessary in order to facilitate the application of the prin-
ciple of mutual recognition and enforcement of judgments within the
Union. The preferred method for promoting mutual recognition, whether
through harmonization or increased communication about systems, is a
point for discussion.

The four fundamental freedoms are facilitated by European legislation
designed to create a set a common standard of operation throughout
Member States in matters involving a transboundary element. It is unsur-
prising therefore that commentators would draw upon the notion of
harmonizing procedural standards in order to create a space within the
European Judicial Area that would enable the free movement of judgments,
the concomitant effect of which would be lower transaction costs for busi-
nesses and consumers and increased confidence that agreements would be
honoured.

Harmonization is however one interpretation of ‘mutual recognition’
across the Community. Certainly, if all Member States were reading from
the same rules when confronted with a request to enforce an ‘external’ judg-
ment, then the result for the judgment creditor is likely to be the same. But
mutual recognition can also be interpreted to mean understanding of
Member State civil procedure for enforcement. This approach would not
result in the same level of hegemony that would come from harmonization,
but it would focus attention on those systems that unnecessarily obstruct
enforcement of foreign judgments and encourage improvement. Of course
it could also result in pressure being placed on efficient systems.

The differences between the systems of civil procedure in the European
Member States are deep-seated and relate in particular to different
approaches to judicial organization. These policies are underpinned by
different policies and expectations (which may have rather an incidental or
arbitrary historical origin) making the development of appropriate rules for
the European Judicial Area a difficult task. Domestic reform is based on
national traditions and responses to European initiatives closely linked to
the national path. Path-dependency is a fact, no matter how weak the justi-
fications for a rule in a national tradition. Misunderstandings are common
place and inhibit the removal of obstacles to judicial cooperation.
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Practitioners rarely have the time or the incentive to explore the reasons for
the difficulties they face in cross-border disputes and policy makers lack
input from practitioners into the policy making process.

It is against this background that the aims of the Tampere Summit are to
be realized. They can only be realized by altering the current fractured
process of enforcement within the Community into a coherent system. Then
judicial decisions can move freely within the European Judicial Area.

V. COMMUNITY LEGISLATION

The principle of mutual recognition across the European Community is not
new. The 1968 Brussels Convention (‘the Brussels Convention’) established
rules on the jurisdiction, recognition and enforcement of judgments in civil
and commercial matters. However, the Convention confines itself to
‘governing the procedure for obtaining authorization for enforcement and
does not contain provisions concerning enforcement so properly called’.® A
second convention was adopted in 1998 dealing with the jurisdiction,
recognition and enforcement of judgments in matrimonial matters, yet this
convention never entered into force, but was transformed into a Council
Regulation that was adopted following the adoption of the Treaty of
Amsterdam in May 1999. The advent of that treaty altered the complexion
of judicial cooperation in civil matters within the Community. It granted the
European Community competence in judicial and domestic issues of the
Member States prompting a revision of the Brussels Convention and a
Council Regulation.

Of the three Council RegulationsO that have been adopted to aid mutual
recognition of judicial decisions in civil matters, one is important for the
analytical focus of this book. Council Regulation (EC) 44/2001 (‘the
Brussels 1 Regulation’) replaces, with the exception of Denmark, the

9 P Capelloni et F Aquilini v C J Pelkmans [1985] ECR 3147 at 16.

10 Council Regulation (EC) No 44/2001 of 22 Dec 2000 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters (Official Journal L 12 of 16 Jan
2001) (the ‘Brussels I’ Regulation); Council Regulation (EC) No 1347/2000 of 29 May 2000
on jurisdiction and the recognition and enforcement of judgments in matrimonial matters and
in matters of parental responsibility for children of both spouses (Official Journal L 160 of
30.6.2000) (the ‘Brussels II’ Regulation); Regulation (EC) No 1346/2000 relating to insol-
vency proceedings(Official Journal L160, 30 June 2000). On 3 May 2002 the Commission a
Proposal for a Council Regulation concerning jurisdiction and the recognition and enforce-
ment of judgments in matrimonial matters and in matters of parental responsibility repealing
Regulation (EC) No 1347/2000 and amending Regulation (EC) No 44/2001 in matters relat-
ing to maintenance (COM (2002) 222). This Proposal brings together Council Regulation
(EC) No 1347/2000, the Commission proposal on parental responsibility presented in
September 2001 (OJ C 332 of 27 Nov 2001) and the French initiative on rights of access
presented in July 2000 (OJ C 234 of 15 Aug 2000).
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Brussels Convention. The Regulation establishes common standards on
jurisdiction and the enforcement of judgments in civil and commercial
matters, and contains provisions relating to contracts concluded by
consumers through on-line transactions.1?

The Brussels | Regulation addressed mutual trust, stating at part 17 of
the preamble:

By virtue of the [...] principle of mutual trust, the procedure for making enforceable
in one Member State a judgment given in another must be efficient and rapid. To
that end, the declaration that a judgment is enforceable should be issued virtually
automatically after purely formal checks of the documents supplied, without there
being any possibility for the court to raise of its own motion any of the grounds for
non-enforcement provided for by this Regulation.

The Regulation therefore does not foresee the need for a continued use of
the exequatur procedure yet it does maintain the rights of appeal. Part 18
of the preamble continues:

However, respect for the rights of the defence means that the defendant
should be able to appeal in an adversarial procedure, against the declara-
tion of enforceability, if he considers one of the grounds for non-enforce-
ment to be present. Redress procedures should also be available to the
claimant where his application for a declaration of enforceability has been
rejected.

So, whilst mutual recognition is understood to facilitate the enforcement
of judgments in disputes involving cross-border pecuniary claims, the
Regulation does not introduce a harmonized civil code to enable execution
of the judgment. However, significant advances have been made in several
areas, including bankruptcy and the service of judicial and extra-judicial
documents.1?

A number of measures ancillary to, but complementing, mutual recogni-
tion have been adopted in order to implement the principle of mutual recog-
nition, one of the most significant of which being the European
Enforcement Order. This Order aims to remove the need for authorization
for enforcement but will not provide specific provisions on enforcement
procedure. Consequently national procedures will continue to be relied
upon. However, this might cause difficulty in judgment enforcement
between Member States and would not be in keeping with the scheme of a
European Judicial Area and free movement of judgments.

11 The European Council and European Commission issued a joint declaration concerning
Arts 15 and 73 to improve understanding of the provisions dealing with on-line transactions.

12 Regulation (EC) No 1346/2000 relates to insolvency proceedings (Official Journal L160,
30 June 2000) and came into force on 31 May 2002. Regulation No 1348/2000 concerns the
service in Member States of judicial and extrajudicial documents in civil or commercial
matters.



National Paradigms of Civil Enforcement 15

The Tampere European Council asked the Council and the Commission
to initiate work on those aspects of procedural law for which common
minimum standards are considered necessary to facilitate the application of
the principle of mutual recognition, respecting the fundamental legal prin-
ciples of Member States. The European Council advanced the practical
development of this principle by inviting the Council and the Commission
to prepare new procedural legislation in cross-border cases, in particular
those elements which are instrumental to smooth judicial cooperation and
to enhanced access to law, for example provisional measures, the taking of
evidence, orders for money payment and time limits.

Consequently, the Council Programme of Measures for Implementation
of the Principle of Mutual Recognition of Decisions in Civil and
Commercial Matters3 proposed to adopt measures ancillary to mutual
recognition such as minimum standards for certain aspects of civil proce-
dure, to increase the efficiency of measure providing for improved enforce-
ment of decisions and to improve judicial cooperation on civil matters in
general. The development of efficient methods of execution of ‘external’
decision is a point developed by Professor Juan Pablo Correa Delcasso in
part | of this book. In response to this programme, the Council adopted
Regulation (EC) No 1206/2001 on Cooperation between the Courts of the
Member States in the Taking of Evidence in Civil or Commercial Matters4
with the intention of improving, simplifying and accelerating the coopera-
tion between courts when taking evidence.

Furthermore, the Council has adopted Council Decision 2001/470/EC15
which formally establishes a European Judicial Network in Civil and
Commercial Matters and launched a consultation on a preliminary draft
proposal for a Council regulation concerning applicable law for non-
contractual obligations. Part of the broader debate concerning the
Commission’s activities within the field of mutual recognition within the
sphere of judicial cooperation, includes a number wide-ranging consulta-
tions to identify tenable solutions designed to simplify the working process
for those citizens of the Community confronted with cross-border litiga-
tion. This involves participation in the work of international organizations
such as the United Nations, the Hague Conference on Private International
Law and the Council of Europe.l® These developments fit within
Regulation (EC) No 743/2002 that establishes a general framework for

13 30 Nov 2000 (OJC 12, 15 Jan 2001, 1).

14 30 Nov 2000 (OJC 12, 15 Jan 2001, 1).

15 OJL 174, 27 June 2001, 25.

16 Listing these activities by public international organizations, mention could be made of
the work of other organizations such as the American Law Institute, see Andenas, Andrews,
and Nazzini (eds), op cit.
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Community activities to facilitate the implementation of judicial coopera-
tion in civil matters for the period 2002-6.17

It is clear that the institutions of the European Community are engaged
in developing reasonable solutions to enhance the principle of mutual
recognition of judicial decisions across the Union, yet no specific decision
has been made about how that can be most appropriately achieved. The
contributions of our authors in this volume therefore, provide a timely
analysis of the problems confronting an exercise of this size. The collabo-
rative effort of this volume reflects the pan-European approach adopted by
the European Union during its consultative stages and provides a varied
perspective to a common problem.

The European Constitution will give a clearer status to harmonization of
European civil procedure. The basis in Article 65 EC will be complemented
by the incorporation of the conclusions of Tampere and introduces the
possibility of taking measures guaranteeing wider access to the courts.
Further harmonization of the law of European civil procedure is expressly
mentioned.

VI. WHICH WAY NOW?

So, mutual recognition is understood to be essential to judicial cooperation
and enforcement of judgments across the European Union, but there is a
space between the theoretical implications and the practical application of
that concept. The focus of this study was to explore whether national para-
digms of national civil procedure were most susceptible to a system of
mutual recognition based upon shared information and mutual under-
standing or a harmonized civil code for enforcement directed by European
legislation.

The project pursued this analysis through a number of specific objections
which are documented in this book. First, the British Institute of
International and Comparative Law sought to collect, analyse and dissem-
inate accurate information concerning the practices of enforcement agencies
in selected European countries. The purpose of this initial stage was to
move beyond the wording of the civil code and get an understanding of
how enforcement actually operates in each country, allowing the Institute
and contributing authors to work on a solid foundation of comparative
analysis.

Secondly, working with that material, the structures and practices of

17 See the very helpful overview and discussion in M Freudenthal ‘The Future of European
Civil Procedure’ (2003) 7/5 Electronic Journal of Comparative Law <http://www.
ejcl.org/ejcl/75/art75-6.html>.
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enforcement agency in Europe were compared in order to identify the better
features of each system as well as the drawbacks of functioning in a partic-
ular way. As Parts I1-1V in this book illustrate, this data was used as the
basis for a comparative analysis and discussion seminar in London on 23
April 2004, the aim of which was to improve understanding between
European actors and generate solutions and possible reforms.

Finally, it is intended that the information shared and the ideas coming
from a comparative analysis of this sort would enhance the cooperation of
enforcement agencies in Europe. If implemented by the European
Commission, it is anticipated that this project will increase awareness of the
of the procedure governing enforcement agency practice in the European
Union, as well as provide workable solutions for the creation of effective
cross border enforcement procedures and prompt further research into
methods for developing and approximating enforcement procedures of the
Member States.

The Institute’s project is therefore a relatively broad brush-stroke analy-
sis of the current enforcement practices operating in selected Member
States, which aims to understand national civil paradigms, identify areas for
change and communicate ideas for reform to practitioners and policy
makers in order to arrive at a tenable method for practically applying the
concept of mutual recognition to cross-border enforcement.

The direct and indirect beneficiaries of this project illustrate the ambi-
tious, global approach of the Institute’s study. Policy-makers at the
European and domestic level will benefit from having valuable and accurate
information on enforcement practices in Europe which is relevant to policy
and law making. A detailed appreciation of the powers available to enforce-
ment agencies when accessing data about the debtor’s assets is also essen-
tial when formulating efficient legislation in this area and might prompt
Member States to improve and/or change their enforcement practices of
their enforcement agencies.

Smaller commercial organizations and consumers will also benefit from
the analysis contained in this book. Practical consideration of delay and
cost must always thread through any civil procedure and enforcement is no
different. The exequatur procedure obstructs the execution of a judgment
but in a way that is actively detrimental to the judgment creditor who can
be faced with added expense of renewed proceeding and delay.

All judgment creditors, whether industrial or private within the
European Community, are entitled to an expeditious, efficient and
predictable process when seeking to enforce a judgment in another Member
State. Such a system should be based on the principle of mutual recognition
and take steps towards a free movement of judgments within the European
Union.
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VIl. THE HEIDELBERG PROJECT ON GARNISHMENT ORDERS

This project does not operate in a vacuum. It complements and is comple-
mented by similar projects throughout Europe, each operating under the
Grotius programme and investigating a number of factors that determine
the efficiency of different enforcement agency models. Important questions
include whether enforcement agencies operate within the public or private
sphere, how heavily the state intervenes and regulates enforcement proce-
dure, and whether enforcement agents administer any other function
attached to their office? These are question which are addressed by
Professors Hess, Delcasso, and Jongbloed as well as Andrew Dickinson in
this volume. However, an important factor pertinent to the discussions
contained in this edition is to what extent enforcement agents can access
data about the debtor’s assets.

Professor Hess, Director of the Institute of Comparative and Private
International Law at the University of Heidelberg directed a project in 2002
that investigated how the transparency of a debtor’s assets, the attachment
of bank accounts and provisional enforcement and protective measures
contributed to the efficiency of enforcement of judicial decisions within the
European Union (‘the Heidelberg project’).18

There are important and clear similarities between the project from
which this book comes and that of Professor Hess. The Heidelberg project,
like the Institute’s, provides a comparative analysis of enforcement proceed-
ings in the European Union but extends that analysis to examine the ‘inter-
faces’ between the Brussels | Regulation and the national enforcement laws.
The general objective of the Heidelberg project was to improve cross-
border enforcement of pecuniary claims in the European Judicial Area by
arriving at a number of policy considerations for garnishment proceedings.
The comparative analysis of the project was structured around four ques-
tionnaires, each addressing a specific topic concerning access to debtor
information. These were: transparency of debtors’ assets, garnishment of
bank accounts, provisional enforcement and protective measures. These
questionnaires were answered by national reporters of (at that time) the 15
Member States.

As in the Institute’s project, Professor Hess emphasized the need to move
beyond a mere description of enforcement codes and conduct a compara-
tive analysis using material which is provided in response to specific ques-
tions about how enforcement procedure is executed within selected

18 study No JAI/A3/2002/02 on making more efficient the enforcement of judicial decisions
within the European Union: Transparency of a Debtor’s Assets, Attachment of a Debtor’s Bank
Accounts, Provisional Enforcement and Protective Measures. Version of 18 Feb 2004.
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Member States.1® Although interest at a Community level has increased
concerning the free movement of judgments, information on such proceed-
ings are mainly recorded in a form intended for use by practitioners rather
than for use in academic research,?° the reason for which Professor Hess
ascribes to the principle of territoriality. According to this approach,
enforcement measures are sovereign acts of the states making them territo-
rial in scope. The effect is that enforcement measures carrying a transbor-
der effect are considered an infringement of the territorial sovereignty of the
affected state, and, therefore, are excluded.?! Although this is not an
absolute paradigm, for instance it has been replaced by the principle of
universality in insolvency proceedings,2? it is an aspect of comparative
study that Professor Hess cites as impairing cross-border information about
enforcement systems in Member States.

The structure of the Heidelberg project follows a clear analysis of its
three designated areas of interest beginning with the transparency of
debtors’ assets before addressing attachment of bank accounts and conclud-
ing with provisional enforceability and protective measures.

Looking first at the transparency of a debtor’s assets, Professor Hess is
in no doubt that cross-border recovery of judgments is impaired by the
differences between the national legal systems, causing creditors in Europe
to be treated unequally. The Heidelberg project recommends that all
sources of information (including registers and debtors’ declaration and
disclosure by garnishees) should be available in all national jurisdictions.
Equal access to the same sources of information guarantees equal treatment
of creditors and debtors in the European Judicial Area.23

Secondly, in terms of the transparency of debtors’ assets, Professor Hess
considers the situation in Europe to be unsatisfactory. In some Member
States (especially Germany, Austria and Greece), transborder garnishment
is permitted, while others (the majority) rely strictly on territoriality
(Belgium, Denmark, Finland, Ireland, Italy, Luxembourg, The
Netherlands, Portugal, Scotland, and Sweden). The result is that
garnishors, as with many other types of cross-border judgment creditors
within the European Judicial Area, are treated differently. While this result
might be acceptable as a consequence of the differences between non-
harmonized national systems, the current fragmentation does not meet the
needs of commercial actors within the single market. A direct consequence
of the current state of affairs might be ‘garnishment shopping’ within the
European Judicial Area.2* This would result in efficient enforcement

19 ibid 9. 20 ibid. 21 ibid 10.

22 According to the concept of universality, bankruptcy orders are recognized and enforced
in other States, ibid 11.

23 ibid 48. 24 ibid 89.
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systems being burdened with ‘external’ judgments while inefficient systems
would be left to worsen.

The most ambitious remedy to this problem recommended in the
Heidelberg project is a European instrument designed to unify garnishment
proceedings. A similar, if more modest proposal, put forward is to permit
cross-border garnishment generally and establish a set of minimum stan-
dards to regulate European garnishment; however, harmonization of such a
procedure would be difficult given that the current practice across Europe
is deeply embedded in the structures of national civil codes. A European
instrument of that sort would need to apply not only to cross-border
garnishment but also to domestic proceedings making its effective utility
difficult to ensure.2®

It is precisely this type of point which illustrates the difficulty of giving
practical effect to the principle of mutual recognition. As a concept, mutual
recognition between Member States is theoretically desirable when coordi-
nating enforcement proceedings but, the different domestic and European
procedures that such an instrument would be required to contain, would
limit its practical effect. As Professor Hess states in the Heidelberg project,

From a theoretical perspective the proposed European Garnishment order is mainly
based on the guiding principles of mutual recognition [...] and ‘universality’,
because a cross-border validity of a garnishment order would be explicitly allowed.
However, the application of these principles is restricted to the first stage of enforce-
ment proceedings (ie the seizure of the account). Therefore, the second stage of
garnishment proceedings (collection, distribution of the claim, and protection of the
debtor as well as the decision on the objections of the garnishee) remains completely
subject to the enforcement laws of the Member State where the garnishment is
effected. In a literal sense the ‘European Enforcement Order’ operates as a ‘door
opener’ allowing a creditor to institute enforcement proceedings immediately
abroad which are, however, conducted according to the applicable laws at the place
of enforcement.

The final area of analysis in the Heidelberg project was provisional and
protective measures. All Member States provide for provisional and protec-
tive measures to secure creditor’s claims in cases of urgency, the consensus
across Member States being that provisional measures are aimed at protect-
ing the future enforcement of a judgment.2® Provisional and protective
measures secure the creditor’s claim by preventing the debtor from evading
his legal responsibilities in payment of that debt. The provisional remedies
available in each Member State are mostly similar and, for the purposes of
comparative research, national reporters in the Heidelberg project agree
they can be broadly categorised as those aimed at reserving a future
enforcement such as preliminary attachments or freezing order; provisional

25 jbid 91. 26 jbid 118.
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measures designed to regulate the status quo of the parties; and measures
that protect future specific performance, especially interim payments.

However, some differences do exist between the national measures, even
though the impact of cross border provisional relief has been enhanced
within the European Union through cooperation between national courts
within the context of Articles 31 and 32 of the Brussels’ Regulation.2”
Professor Hess recommends, in line with the consensus among Member
States, that Article 31 of the Brussels | Regulation should be clarified
concerning the limitations of the judicial competences for (ancillary) provi-
sional measures. There is currently confusion about whether interim
payments are ‘provisional measures’ in the sense of Article 31 even though
there are, according to Professor Hess, compelling reasons to exclude them
from that provision. The main reason for this being that it is the function
of these remedies not only to protect the creditor for future realization of
the judgment in the main proceedings but to replace lengthy main proceed-
ings themselves.28 In many Member States, these remedies are not consid-
ered to be ‘provisional measures’ but a form of summary proceedings,
therefore interim payments should be linked to other summary proceedings.

To aid clarification of Article 31, Professor Hess suggests that a second
paragraph be inserted containing the following definition of provisional
measures: ‘For the purposes of the first paragraph, provisional, including
protective measures are measures to maintain the status quo pending deter-
mination of the issues at trial; or measures to secure assets out of which an
ultimate judgment may be satisfied.” Accompanying this should be clarifi-
cation concerning the jurisdiction of the court to grant provisional and
protective measures which should be in keeping with the case law of the
ECJ and provide that the principle responsibility lies with the court deemed
competent according to the Regulation to determine the main proceedings
in the case under Article 2-25.2% Consequently, Article 31 should be clari-
fied so as to apply to any provisional measure (with the exception of an
interim payment) which is sought in order to block the defendant’s assets or
to preserve the status quo pending a final decision on the merits.30

A European Protective Order for cross border garnishment of bank
accounts would also go some way to supplementing the legal protection of
creditors contained in the Brussels Convention. The Heidelberg project
suggests that such an instrument would need to be based on the principle
of mutual trust in the judicial systems of the Member States and should
provide for comprehensive responsibility of the court exercising jurisdiction
in the matter. The court would also be empowered to grant provisional and
protective measures which are automatically enforced in all other Member

27 bid 120. 28 jbid 139.
2 ibid 140. 30 ibid 141.
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States, on the basis of a form.31 The Europe Protective Order should then
be served on the debtor and the debtor should be obliged to disclose the
whereabouts of his assets on the basis of the European Assets Declaration.
Ancillary measures could be ordered and strictly confined to the assets
located in that Member State, yet the effectiveness of these measures relies,
as with all policy recommendations in this area, upon cooperation and trust
between Member States.32

VIII. THE CHOICE BETWEEN PARADIGMS

What is then the most practical method for improving the movement of
judgments within the European Judicial Area? The benefit of harmoniza-
tion is the establishment of a common core but how far is that attainable
through European legislation? Is the legal purpose of enforcement proce-
dures better achieved, and more politically palatable, through a process of
improved communication and increased understanding of different civil
paradigms, or does that only create a diluted form of recognition and over-
burden functioning systems whilst allowing poor systems to get worse? The
typical internal market solution is to have a combined framework predi-
cated on the principles of mutual recognition but supplemented by a
network of complementary Community legislation.

First of all further study is required in order to understand national civil
procedure paradigms, and to identify areas for change and communicate
ideas for reform to practitioners and policy makers in order to arrive at a
tenable method for practically applying the concept of mutual recognition
to cross border enforcement. But this study does demonstrate the need for
further action. The starting point must be that that all judgment creditors
within the European Community are entitled to an expeditious, efficient
and predictable process when seeking to enforce a judgment in another
Member State. Another starting point is that such a system needs to be
based on the principle of mutual recognition. The question is then what
further steps need to be taken toward a free movement of judgments within
the European Union.

The further action will need to include some form of convergence in the
institutional and procedural enforcement law. It is difficult to see how this
can develop in any organized way without an EU initiative for further
harmonization. The extent and form of such harmonization will depend on
the outcome of further study. The harmonization will best take place in
regulations to ensure its uniformity in this practical area where uniformity
is so important, The Heidelberg study on garnishment proceedings show

31 ibid. 32 jbid 142.
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the way forward in providing a model that can be applied at a more general
level.

There is also an important challenge to scholarship. Legal scholarship
still grapples with the general concepts that can be developed from the
needs based and very practical development of European civil procedure.
The development and clarification of basic concepts is required in order to
realize a European procedural system whichever paradigms one chooses.
One discussion is whether one already has the emergence of an independent
European law of civil procedure, distinguishing itself from national civil
procedure as well as from international civil procedure.33 European Union
law, with the different measures in EU legislation, the case law in the
European Court of Justice and national courts on their interpretation,
forms a large body of legal material. Then there is the application of general
doctrines of EU law, with the principles of effectiveness of EU law and of
national procedural autonomy having an increasingly practically very
important impact. The European Convention on Human Rights sets other
requirements to national (and EU) civil courts and procedures at several
levels and through the case law of the European Court of Human Rights,
with an increasing degree of detail.

One also needs the contribution from comparative civil procedure in the
assessment of how much harmonization is required before different systems
can manage to communicate. It may also assist in challenging the defence
of the national systems solutions as natural law. Here we can return to the
beginning, to Lord Justice Bingham’s statement. Scholarship can provide
further support for a more realistic appreciation of the intrinsic value of
maintaining all the features of different procedural systems. It may also
have something to say about the value of maintaining different procedural
systems in general in Europe, seen from the point of view of civil procedure.
This can assist in giving procedural diversity the appropriate weight in the
general constitutional discussion.

33 See also here the very helpful overview and discussion in M Freudenthal ‘The Future of
European Civil Procedure’ (2003) 7/5 Electronic Journal Of Comparative Law <http://www.
ejcl.org/ejcl/75/art75-6.html>. and the emerging literature addressing these issues: M Storme
(ed) Procedural Laws in Europe (Maklu Antwerpen 2003); B Hess ‘Der Binnenmarktprozess’
JZ 1998 1021-32; id ‘Aktuelle Perspektiven der européischen Prozessrechtsangleichung’ JZ
2001, 573-83. KD Kerameus ‘Angleichung des Zivilprozessrechts in Europa’ (2002) 66
RabelsZ 5; CH van Rhee ‘Civil Procedure: A European lus Commune?’ ERPL, 2000 589-611;
M. Storme (ed) Approximation of Judiciary Law in the European Union (Nijhoff Dordrecht
1994); M Freudenthal and FJA van der Velden, 'Europees procesrecht van het Verdrag van
Amsterdam’ in E.H. Hondius et al (eds) Van Nederlands naar Europees Procesrecht? Liber
Amicorum Paul Meijknecht (Kluwer Dordrecht 2000) 81-98.






CHAPTER 3

COMPARATIVE ANALYSIS OF THE
NATIONAL REPORTS

Burkhard Hess

I. THE ‘EUROPEANIZATION’ OF ENFORCEMENT LAWS

A. Enforcement in the European Judicial Area (Article 65 EC Treaty)

Only recently have enforcement proceedings become the subject of compar-
ative research. In this field, legislation and procedural cultures have
remained distinctly separated along national lines. Cross-border interaction
has not appeared, because, according to the traditional view, enforcement
measures are strictly limited by the principle of territoriality.l Neither did
private international law address enforcement proceedings. As a matter of
principle, international conventions only regulate the recognition of foreign
judgments and other enforceable instruments. The execution of the title
after its recognition remains a purely national matter of the requested state.
In Europe, the Brussels Convention? clearly ‘respected’ this external fron-
tier of national enforcement proceedings.3

The current, fragmented, situation is hampering transborder debt
collection. In the Internal Market creditors are confronted with different
legal systems, language barriers, additional costs and delay and—some-
times—with a reluctance on the part of national authorities to enforce
foreign enforceable titles. From the perspective of creditors, different
enforcement structures may have a similar effect to borders between states.
For many creditors, efficient access to justice in the European Judicial Area

1 This view was recently stressed by the House of Lords in Societé Eram Shipping Co Ltd
v Compagnie Internationale de Navigation and others ILPr 2003, 468; [2003] 3 WLR 21
(HL) ; it corresponds to the French doctrine Cf E Guinchard ‘Les procédures civiles d’exécu-
tion en droit international privé’ in Droit et Pratique des Voies d’Exécution 2004/2005,
1711.04 : *principe directeur’.

2 Brussels Convention of 27 Sept 1968, [1978] OJ L-304/77.

3 In the case 148/84 [1985] ECR 1981, Deutsche Genossenschaftsbank v Brasserie du
Pécheur, the ECJ expressly held: ‘“The [Brussels] Convention merely regulates the procedure for
obtaining an order for the enforcement of foreign enforceable instruments and does not deal
with the execution itself, which continues to be governed by the domestic law of the court in
which execution is sought’ (emphasis added). This legal situation remained unchanged under
Regulation EC 44/01.
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in enforcement matters is not available. As a result, enterprises—especially
small and medium-sized—do not seek to enforce their debts abroad, but
simply write them off.4

A result of the fragmented legal situation and the insufficient cooper-
ation among national authorities is the encouragement of unilateral
actions by the Member State relating to the transborder debt collection.
Some national legal systems have created extra-territorial instruments
such as ‘worldwide freezing injunctions and search orders’,® others allow
cross-border garnishment against third parties situated abroad,® particu-
larly where banks with Europe-wide operations are involved.” These new
developments show that there is a need for harmonization or at least
approximation of the enforcement systems in the European Judicial
Area.

Since the 1990s enforcement proceedings have increasingly become a
subject of comparative research and of legislative challenge in the
Member States and by the Community.® Almost all of the Member States
adopted extensive reforms in order to improve enforcement.® In 1993, the
Storme Group published the ‘Draft of a Directive on the Approximation

4 W Kennett ‘General Report: Enforcement’ in M Storme (ed) Procedural Laws in Europe,
towards harmonization (2003) at 81.

5 B Hess Study JAI A3/02/2002 on making more efficient the enforcement of judicial deci-
sions within the European Union: Transparency of a Debtor’s Assets, Attachment of Bank
Accounts, Provisional Enforcement and Protective Measures. the study is available at
<http://europa.eu.int/comm/justice_home/doc_centre/civil/studies/doc/enforcement_judicial_d
ecisions_180204_en.pdf> at 76.

6 A similar decision (allowing the cross-border effect of garnishment) is Cour de Cassation
30 May 1985, Revue Critique 1986, 329, although this decision only set out an obligation in
personam to furnish information across boarders, Cf annotation of Battifol. Cf Hess, Study
JAI A3/02/2002, p.79 with further references

7 Since the 1990s, a broad consensus has been reached that debtors and third parties are
obliged to provide information of the assets located abroad, Cf Hess, Study JAI A3/02/2002,
35 with further references.

8 See especially W Kennett The Enforcement of Judgments in Europe (OUP, Oxford,
2000), 61-98; KD Kerameus ‘Enforcement in the International Context’, 264 RdC, 215
(1997). Comparative research on enforcement was provided for by HF Gaul ‘Das
Rechtsbehelfssystem der Zwangsvollstreckung—Maoglichkeiten und Grenzen einer
Vereinfachung’, ZZP 85 (1972) 251, 279 (describing remedies in several European jurisdic-
tions). A useful guide from the practitioner’s perspective is provided by H WeiRmann and E
Riedel Handbuch der internationalen Zwangsvollstreckung (looseleaf edition). P Kaye (ed)
Methods of Execution of Orders and Judgments in Europe (1996). Important comparative
research was undertaken in several seminars organized by the Union Internationale des
Huissiers de Justice, M Caupain and G de Leval (eds) Lefficacité de la justice civile en Europe
(1999); A Verbeke and M Caupain (ed) La Transparence patrimoniale—Condition nécessaire
et insuffisante du titre conservatoire européen? (2000) ; J Isnard and J Normand (ed)
Nouveaux droits dans un nouvel espace européen de justice : Le droit processuel et le droit de
I’exécution (2002); J Isnard and J Normand (eds) L’aménagement du droit de I’exécution dans
I’espace communautaire—bient6t les premiers instruments (2003).

9 B Hess Study JAI A3/02/2002, 12.
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of Civil Procedures in Europe’.19 This Proposal addressed (for the first
time) enforcement proceedings as a matter for European harmonization.
Although the proposals were met with reluctance by the Member States
and in the legal literature,!! the Commission took up some of these ideas
and published in 1997 a ‘Communication on the Free Movement of
Judgments’.12 The Communication contained a ‘sectoral’ approach and
proposed to harmonize the interfaces between national enforcement
procedures and the Brussels Convention, especially provisional and
protective measures, the transparency of the debtor’s assets and to explore
possibilities for an exchange of information between enforcement author-
ities.13

Although these proposals were met with scepticism in the legal literature,
the European Council at the Tampere Summit adopted the proposed strat-
egy.1* This summit took place against the backdrop of Article 65(c) of the
Amsterdam Treaty of the European Union (1997) which entrusts the
Community to ‘adopt measures in the field of judicial cooperation in civil
matters having cross-border implications’. This competence includes cross-
border enforcement.1> Some months later, the European Council adopted
an Action Plan1® which contains a Working Programme for the implemen-
tation of the new competence.1’ This programme envisages measures in the
field of enforcement which had formerly been proposed by the
Commission’s Communication.

At present, the basis for legislative activity by the Community is being
prepared by comparative research. Last year, a group of legal experts under
my direction completed a study on the transparency of debtor’s assets,
garnishments and provisional enforcement and protective measures.1® The
legal and practical situation in 16 national jurisdictions was described and
evaluated on the basis of questionnaires, best practices were identified and

10 M storme (ed) L’approchement du Droit Judiciaire de I"'Union Européenne (1994),
185-219.

11 see especially the discussions of the German Association of Procedural Law
(Zivilprozessrechtslehrervereinigung) in 1996 in Lenken, Zeitschrift fur den Zivilprozess 106
(1996), 337 .

12 Cf Communication to the Council and the Parliament on the free movement of judgments
and avenues to be explored for an improvement of the administration of justice in the
European Union of 26 November 1997, COM(97) 609 final, OJC 33, 31 Jan 1998.

13 Communication of 26 Nov 1997 COM(97) 609 final, paras 42-60.

14 Conclusion of the Presidency, paras 29-39, especially para 36. W Kennett Enforcement
(OUP, Oxford, 2000) 52-8; B Hess, IPRax 2001, 389.

15 B Hess Study JAI A3/02/2002, 12.

16 Action Plan of 30 Nov 2000, OJC-12, 15 Jan 2001.

17 B Hess ‘Aktuelle Perspektiven der europaischen Prozessrechtsangleichung’,
Juristenzeitung 2001, 573 ; M Fallon and Meeussen, ‘Private International Law in the
European Union and the Exception of Mutual Recognition’ [2003] YB Private Int’l L 38

18 Study No JAI/A3/2002/02.
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several proposals for Community measures were presented.1® The results of
this study (which is being extended to cover the new EU Member States)
will be integrated in a Green Paper on Enforcement in the European Judicial
Area. Today, legislative action of the European Union in the field of
enforcement seems imminent.

B. Enforcement and Debt Collection

The Community’s activities in enforcement matters are not confined to arti-
cle 65 EC Treaty. There is also a broader approach which generally includes
all forms of collecting debts within and outside from formal enforcement
procedures (inkasso). From this perspective, cross-border debt collection is
considered a service which is, as a matter of principle, protected by Article
49 and 50 EC Treaty. This approach is not a new one. In 1995, the ECJ was
asked in a preliminary ruling whether Germany violated Articles 49 and 50
of the EC Treaty, because German legislation (Rechtsberatungsgesetz)2°
reserved debt collection to attorneys and excluded businessmen of other
Member States from the German market.?l The Court held that cross-
border debt collection was covered by Articles 49 and 50 of the EC Treaty.
However, the ECJ decided that these provisions had not been violated
because the aim of protecting consumers against any unlawful and non-
professional debt collection was considered a legitimate and proportionate
ground for excluding non-lawyers from this business.

This case law may change in the near future. On 5 March 2004, the
Commission published a Proposal for a General Directive on Services in
the Internal Market which shall apply to all cross-border services which
are not governed by specific Community legislation.2?2 The proposal is
based on the principles of mutual recognition and the country of origin.23
Article 16 states that a provider of services who has been admitted in one
Member State may practise freely in all Member States and shall be

19 The study proposes to adopt a Community Regulation on Enforcement which should
contain a European Assets Declaration, a European Third Debtor Declaration; a European
Garnishment Order (for cross-border garnishments and, finally, a European Protective Order.
The new instruments shall supplement the existing national procedures in the Member States,
not supplement existing instruments. Cf Study JAI A3 02/2002, 145.

20 The Rechtsberatungsgesetz is explained in the German Report at 25-6.

21 ECJ Case C-3/95, ECJ Reports 1996 1-6511, para 38.

22 proposal of 3 Mar 2004, COM(2004)2 final. The directive shall implement the results of
the Lisbon European Council with the view of making the EU the most competitive and
dynamic knowledge-based economy in the world by 2010.

23 This application of these principles in European Private and Procedural Law is not undis-
puted, see W Kennett General Report Enforcement in M Storme (ed) Procedural Laws in
Europe (Maklu, Antwerpen, 2003), 81 ; M Fallon and J Meeusen ‘Private International Law
in the European Union and the Exception of Mutual Recognition’ (2000) 4 Yb Private Int’IL
37, 40.
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subject only to the provisions of the Member State of origin. According
to Article 18, the Directive shall not apply to ‘the judicial recovery of
debts’ during a transitory period which shall cease (at the latest) on 1
January 2010.

Cross-border debt collection in Europe will be liberalised by 2010 if the
Member States and the Parliament accept this proposal. The Commission
intends to start complementary harmonization in this field immediately
after the adoption of the Services Directive.2* However, the Draft does not
provide for a clear definition of ‘judiciary recovery of debts’. It seems that
the Commission intends to liberalize all forms of debt collection activities.
However, the activities are currently exercised in some Member States as a
general business, while other Member States reserve this activity to lawyers
or bailiffs. Against the backdrop of Articles 55 and 45 EC Treaty which
except the exercise of official authority from the freedom of services, it
seems to be necessary to define a clear borderline between enforcement
proceedings which form an inherent part of the judiciary of the Member
States and general debt collection activities.?> Nevertheless, there is no
doubt that the liberalization of debt collection will deeply influence the
enforcement structures in the Member States. Accordingly, the ‘free choice’
of Member States between a public or a (more or less regulated) private
system of debt collection will be influenced and partly replaced by the
Community’s regulation of cross-border services.

C. Constitutional Requirements Pertaining to Enforcement

The third area where national enforcement systems are increasingly
‘Europeanized’ is the constitutional underpinnings of enforcement.26 Since
1997, the European Court of Human Rights has applied Article 6 of the
ECHR (access to justice) to enforcement proceedings.2” The application of
Article 6 implies that the creditor can claim a right not only to recovery
within reasonable time, but also that the procedures for recovery and
seizure should be efficient.?8 As all EU Member States are bound by the
European Convention on Human Rights, they must, under Article 6 ECHR,

24 Cf Art 40(1)(c) of the Draft Directive.

25 Only the latter activities should be covered by the principle of origin.

26 Constitutional mandates for enforcement are described by KD Kerameus, IECL 10-17
[2003]; Fricéro ‘La libre exécution des jugements dans I’espace judiciare européen, un principe
émergent?’ (2003) Mél Normand 173

27 sSimilar constitutional guarantees are contained in Art 47 EU Charta of Human Rights;
Cf B Hess ‘EMRK, Grundrechte-Charta und Europdisches Zivilverfahrensrecht’ liber amico-
rum Eric Jayme vol | (2004) 339.

28 A Verbeke ‘Execution Officers as a Balance Wheel in Insolvency Cases’ [2001] 9 Tilburg
Foreign Law Review 7, 9
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provide fair and efficient enforcement structures and procedures.2® In this
context, it is interesting to note that the influence of the ECHR is broader
than the impact of Community law. While Article 65 EC Treaty is confined
to ‘proceedings’ and must therefore respect the existing enforcement struc-
tures in the Member States, Article 6 ECHR does not know such limits.30
Therefore the Contracting Parties to the Convention must also adapt their
(internal) enforcement organization to the constitutional requirements.
Accordingly, the Council of Europe elaborated several Recommendations
on the efficiency of enforcement structures and proceedings.3! These recom-
mendations contain proposals for best practices in enforcement matters and
include the organization of enforcement.32 Minimum standards for an effi-
cient organization of enforcement agencies are currently defined by the
ECHR.

It should be noted that not only the creditors’, but also the debtors’,
rights are protected by constitutional guarantees. Their human dignity and
privacy are protected by Article 8 ECHR.33 An important guiding principle,
which is inherent to enforcement proceedings, is proportionality.34
Proportionality is relevant to ‘balancing’ the competing rights and interests
of the parties. According to this principle, enforcement measures should not
unnecessarily infringe upon the debtor and third parties; disproportionate
or vexatious measures are not allowed.

29 European Court of Human Rights, 19 Mar 1997, Hornsby v Greece, ECHR Reports
1997 11 495; 11 Jan 2001, Lunari v Italy, ECHR Reports 2001. Fricéro ‘Le droit européen a
I’exécution des jugments’; (2002) Revue des Husissiers de Justice, 6 ; P Yessiou-Faltsi ‘Le droit
de I’exécution selon la jurisprudence de la Cour Européenne des Droits de 'Homme: Analyse
et Prospective’ in J Normand and J Isnard, Le droit processuel et le droit de I’exécution (2002),
195.

30 It remains to be seen how the parallel provision of Art 11/47 of the European Constitution
will be interpreted in the context of Community law (‘ie the principle of defined and limited
competencies).

31 Working Party on the Efficiency of Justice, Recommendation of the Committee of
Ministers to Member States on Enforcement Rec (2003) 17, adopted on 9 Sept 2003, espe-
cially Part IV (Enforcement Agents).

32 Ccf Recommendation no 3 of the 24th Conference of European Ministers of Justice, Oct
2001, Moscow.

33 Leroy ‘Lefficacité des procédures judiciaires au sein de I'Union européenne et les
garanties des droits de la défense, la transparence patrimoniale’ in M Caupain and J de Leval
Lefficacité de la justice en Europe (1999) 273, 275-96.

34 1n some Member States, the principle of proportionality is expressly stated in their proce-
dural codes, for instance see 803(1) ZPO: ‘Execution effected on movable property takes place
by way of an attachment. It may not be extended beyond what is necessary for the satisfaction
of the creditor and for covering the costs of execution.’
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Il. THE BACKGROUND TO THE COMPARATIVE STUDY. THE EUROPEAN RESEARCH
INTERCHANGE

It is a matter of fact that a close relationship exists between enforcement
organization and enforcement proceedings. However, while enforcement
proceedings are based upon similar structures, there exist considerable
differences between enforcement agencies. In particular, enforcement agents
are differently qualified. Accordingly, any harmonization of enforcement
proceedings presupposes that the European instruments are drafted so as to
be workable under the existing structures. Therefore, harmonization of
enforcement proceedings seems to be much more complicated than the
harmonization of judicial procedures which are (as a rule) applied by
(highly qualified) judges and lawyers.

However, at present, not much knowledge relating to the enforcement
structures in the Member States is available.3> This was why in 2002 the
British Institute of International and Comparative Law initiated a compar-
ative study on the organization of enforcement agencies in different
European Member States. This study covers the following national systems:
Austria, England and Wales, France, Germany, the Netherlands, Spain, and
Sweden. The aim of this study is to explore the relationship between the
organization of enforcement agencies and the efficiency of the national
systems.36 From its beginning, the Research Interchange was closely linked
with the parallel study on Making More Efficient the Enforcement of
Judicial Decisions within the European Union.3” Many of its members also
prepared national reports for this parallel study.

I1l. DIFFERENT STRUCTURES OF ENFORCEMENT ORGANIZATIONS

A. Centralized and Decentralized Systems

The national reports reveal divergences relating to the organization of
enforcement agencies. A key distinction relates to the uniform or segregated
organization of enforcement organs and procedures. Some national systems
provide for a comprehensive enforcement structure where the execution of
monetary claims against the debtor’s assets (with the exception of enforce-

35 First comparative studies were presented by W Kennett Enforcement Agents in Europe
(2002) and by KD Kerameus ‘Enforcement’ IECL vol XVI, ch 10 (2002) para 10-16.

36 The Institute coordinated six national studies which were originally based on a uniform
questionnaire. In addition, the Research Interchange met three times over the duration of the
project; two meetings were held in London and one in Heidelberg.

37 JAI A3 02/2002.
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ment against land) is carried out by one single organ. The most striking
example is Sweden (Finland recently adopted a similar model) where the
National Enforcement Agency is in charge of the execution of court judg-
ments, administrative decisions, arbitral awards and other titres exécu-
toires.

However, ‘centralized’ systems do not presuppose an administrative
structure of enforcement organs. In Austria and in Spain, the courts are
responsible for all enforcement proceedings.3® This does not preclude the
possibility that different persons within the Court’s organization might be
responsible for the different procedures. Therefore, in these jurisdictions
court officers directly contact the debtor, effect seizures and collect the
money at his home. The progress of the enforcement proceedings is
controlled by the Court, the residual responsibility lies with the judge. A
centralized structure also exists in the Netherlands (and in Belgium), where
enforcement is comprehensively carried out by bailiffs who are liberal
professionals and (since 2001) have been subject to competition.39

The situation in France is to some extent different: As a matter of prin-
ciple, the bailiffs (huissiers de justice) are in charge of enforcement proceed-
ings. However, the attachment of salaries, which is in practice one of the
most important modes of enforcement, is carried out by the president of the
local courts (tribunal d’instance). In Germany, the enforcement structure is
much more fragmented. Several enforcement organs are in charge for (more
or less) different methods of enforcement. Garnishments are effected by the
local courts, while the seizure of movables is carried out by bailiffs. The
German system relies on the initiative of the judgment creditor (and of his
counsel). It is up to the creditor to apply directly to the bailiff or to the local
court when seeking enforcement measures; the creditors control the
enforcement strategy.*® The most decentralized enforcement structure was
found in England and Wales, where the competence of enforcement organs
depended on the kind of judgments which were enforced. Garnishments
(which are now called Third Party Debt Orders) are ordered by the court
which gave the judgment.*! The attachment of earnings is made by the

38 However, there is a great divergence between Spain and Austria: while in Spain the court
which renders the judgment is also responsible for its enforcement, enforcement in Austria is
carried out by the local courts where assets of the debtor are located.

39 Such bailiffs are also in charge for the collection of public taxes and dues. Nevertheless,
there exists a second system which is carried out by state-employed enforcement agents.
However, sometimes some of this work is now offered by tender to the bailiffs. This is
explained futher in the Dutch national report.

40 The enforcement system is largely based upon the idea that the creditor should control
enforcement proceedings and the enforcement strategy. Therefore the creditor’s choice of the
competent organ was the legislator’s motivation for the adoption of the decentralized system,
HF Gaul ‘Zur Struktur der Zwangsvollstreckung’ Der Deutsche Rechtspfleger (1971) 81.

41 CPR 70; English Report para 26.
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county courts.*2 Seizures of goods which are based on judgments of the
High Court of London are enforced by the High Sheriffs, Under Sheriffs
and Sheriffs’ Officers. At the county court level, judgments are enforced by
court bailiffs who are employed by the court service. In addition, private
bailiffs offered their services. Public bodies wanting to enforce their actions,
such as the inland revenue and local council authorities, either employ their
own agents or contract out to private bailiffs.43 Recently, the English system
has been changed.*4

B. Different Enforcement Organs

A second, considerable difference between the national systems relates to
the competent organs: at the European level, at least four different systems
must be distinguished. The main reasons for this fragmentation are histor-
ical and related to the cultural development of the national systems.
Originally, the enforcement of judgments was considered in most countries
as a part of the judicial proceedings and, therefore, the judge who rendered
the judgment was also in charge of its enforcement and enforcement proce-
dures were dealt with as a kind of (second) adjudication of the matter.4°
This concept still exists in Spain?® and to some extent in England and
Wales.#” In Germany, the responsibility of the judge for the enforcement of
his judgments was given up when the Code of Civil Procedure was
adopted.*® Germany partly adopted the French model, where bailiffs act
outside the court system. Today, a clear separation between judicial and
enforcement proceedings seems to be a common feature of most of the
jurisdictions.*® However, this separation does not mean that the constitu-
tional procedural guarantees do not apply to enforcement. Quite the

42 Attachment of Earnings Act 1971, English Report, paras 40-9, 13-17.

43 |n addition, major state courts also employ their own agents or contract out to private
bailiffs in order to collect debts owed to the public sector, namely council tax debt or criminal
charges As will be seen, the current, fragmented situation is currently undergoing substantial
reforms.

44 United Kingdom Department for Constitutional Affairs, White Paper on Effective
Enforcement, March 2003, Cm 5744 HMSO, available at <http://www.dca.gov.uk/
enforcement/agents02.htm>. The reform entered into force in April 2004.

45 HF Gaul Zeitschrift fiir den Zivilprozess 85 (1972) 251, 270; The historical develop-
ments in Germany are described by L Rosenberg, HF Gaul, and E Schilken
Zwangsvollstreckungsrecht (10th edn 1987) 85 I, 35.

46 Since 1978, it is guaranteed by Art 117 of the Spanish Constitution, Spanish Report, 1.

47 English Report para 26 ; CPR 70, Practice Directions in CPR 72 taking legal effect from
March 2002.

48 According to the Motives the task of the judges was to decide the case and not to enforce
the judgment, Hahn, Materialien zur CPO, 137, 220; Gaul, Der deutsche Rechtspfleger (1971)
81.

49 Exceptions: Spain, Denmark, and—to some degree—England and Ireland.
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contrary: at the constitutional level, judicial and enforcement proceedings
remain closely interconnected.>0

1. Bailiff-oriented Systems

In France, Benelux, and Scotland (as well as in many Eastern European
countries and in Portugal), enforcement is carried out by enforcement
agents (huissiers de justice) who act as officers appointed by the State, but
outside the court system. In the Netherlands, a reform in 2001 deregulated
the status of the bailiffs who now act as independent professionals in a
competitive system.>! Bailiffs are remunerated by (considerable) fees and,>?
apart from enforcement, they are responsible for wide-ranging tasks which
also include the service of documents, the documentation of a given situa-
tion and (especially) pre-litigation debt collection.>3 In France, bailiffs are
also organized as public officers acting outside of the courts. Judicial inter-
vention (and help) can be obtained by the ‘judge of enforcement’ (who is
the president of the local court/tribunal de grande instance). In these juris-
dictions, the social and economic standing of bailiffs is very high.>*

2. Court-oriented Systems

Court-oriented systems are found in Austria, Spain and also in Denmark.
Compared in detail, the organization of court-oriented enforcement is very
different from country to country. In Austria the local courts at the domi-
cile of the debtor are responsible for the enforcement proceedings, which
are regularly carried out by the court clerk (Rechtspfleger)®® in a completely
separate procedure. In Spain the judge who made the judgment is also
responsible for its enforcement. Accordingly, the competence of the Spanish
court is not determined by the debtor’s domicile or the location of his assets
but by the general heads of jurisdiction. Therefore, the Spanish system relies
on judicial cooperation between different courts.>® In Spain, the judge is

50 European Court of Human Rights, 19 Mar 1997, Hornsby v Greece, ECHR Reports
1997 11 495; 11 Jan 2001, Lunari v Italy, ECHR Reports 2001. VN Fricéro ‘Le droit européen
a I’exécution des jugments’ (2002) Revue des Husissiers de Justice 6.

51 Dutch Report 8.

52 But they may also conclude price agreements with their clients, which also allow contin-
gency fees, Dutch Report 8.

53 Accordingly, a good remuneration of other services may allow some ‘cross-financing’ of
enforcement.

54 At present, 3271 huissiers de justice are appointed; 987 are acting individually; 2,284 are
associates (huissier de justice en qualité d’associé), Senat Francgais Réforme du statut de
certaines professions judiciaires <htttp://www.senat.fr./rap/102-222/102-22617.html>, visited
at 27 April 2004.

55 Austrian Report 16.

56 |t seems conceivable that the Spanish enforcement system may influence a creditor’s
choice to sue the debtor at home and not in a specific head of jurisdiction.
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primarily responsible for the enforcement of the judgments and this judge
regularly orders—on application by the creditor—the garnishment of the
debtor’s assets.>”

In court-oriented systems, the seizure of movable property is effected by
bailiffs or agentes judiciales who are civil servants employed by the court.
These persons are in direct contact with the debtor and may even—under
the supervision of the court—negotiate an amicable settlement of the
debt.58 However, their activities are strictly controlled by the court.

3. Mixed Systems

Mixed systems exist in Germany and in England. In these countries,
enforcement proceedings are partly carried out by bailiffs or sheriffs (espe-
cially the seizure of movable property), while garnishments are ordered by
the court. However, there are great differences between the systems. In
Germany, bailiffs act as court officers, but they run their own offices
outside the court and are under its supervision (cf section 766 ZPO). Their
remuneration is mainly covered by salary and only partially complimented
by fees.5? Garnishments are effected by the court officers (Rechtspfleger)®°
in a written procedure without a hearing of the debtor (Section 834 ZPO).
The claim is usually assigned to the creditor who collects the money from
the third-party debtor (without any further involvement of the enforcement
court).51 The Rechtspfleger are responsible for a wide range of quasi-judi-
cial and administrative functions in relation to enforcement, the land
registry and insolvency proceedings. They are also civil servants (of a higher
rank than bailiffs) acting wholly within the court’s purview. They are remu-
nerated only by salary.5?

In England, third-party debt orders are granted by the judge of the court
which gave the judgment. The attachment of debts is effected in a two-stage
procedure: on application of the creditor, the judge grants an interim Third
Party Debt Order and fixes a date for a hearing. In the hearing, the judgment

57 The need of requesting the assistance of the judge at the debtor’s domicile or at the loca-
tion of his assets leads to considerable delays within the Spanish system, Cf W Kennett, in M
Storme (ed) Procedural laws in Europe (Maklu, Antwerp, 2003), 81, 98; Spanish Report
12-13.

58 In Austria, recent reforms enlarged the powers of the bailiff of negotiating a payment on
instalment or to rearch an amicable settlement on behalf of the debtor, see W Jakusch ‘Die EO-
Novelle 2003’, Osterreichiche Juristenzeitung (2004) 201.

59 German Report 22.

60 The seizure and auctioning of real estates apply also within the competency of the court
clerks (Rechtspfleger). A comparative study on the legal status of court clarks has been
presented by the Council of Europe, G Oberto, Recrutement et formation des magistrats en
Europe (Council of Europe, Strasbourg, 2003).

61 Section 835 ZPO.

62 German Report 11.
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debtor and the third-party debtor may object to the order, the debtor may
also apply for his protection (of maintenance needs); the court will decide
all issues and make a final order. Therefore, according to English law,
garnishments are effected in a (simplified) ordinary court proceeding.63 The
actual payment of the money seized to the creditor requires a second deci-
sion of the court which is granted after a hearing where the judgment
debtor and/or third party debtor may contest the order.8* The seizure of
movable property is carried out by high court and county sheriffs (who are
civil servants) and—on the choice of the creditor—by private bailiffs.6> The
fragmented structure of enforcement agents has been replaced by a uniform
system provided for ‘enforcement agents’ who are regulated, licensed and
qualified professionals. The regulatory body which licenses all enforcement
agents is the Security Industry Authority (SIA). It is expected to publish a
code of conduct for enforcement agents in the near future.68 At first sight,
the free competition between the enforcement agents is an additional
feature of the English system.

4. Administrative Systems

A completely different enforcement organization is found in Sweden and
Finland. In these countries, enforcement is carried out by an administrative
body which is operating completely outside the courts. The Swedish author-
ity is organized as an administrative body under the supervision of the
Ministry of Finance and divided into 10 regional agencies which themselves
are split between 84 offices. The competencies of the Enforcement
Authority also relate to summary proceedings, reconstruction of bad debts,
supervision of bankruptcies, etc. In Sweden, the enforcement strategy is
mainly controlled by the Enforcement Agency. As a matter of principle,
there is no room for private enforcement of judgment debts.®” Recently, the
structure of the Enforcement Authority was changed and the collection of
taxes is now transferred to the National Tax Board.®8The new structure will
remove any priority accorded to public debts.

C. Regulation and qualification of enforcement agents

Finally, the national reports show considerable differences relating to the

63 English Report paras 26-32.

64 ibid 9-11 and 13-15.

65 In practice, the large majority of warrants is executed by private bailiffs, ibid 4.

66 ibid para 17, 4-5.

67 This does not exclude activities of inkasso agencies which collect debts on a voluntary
basis before enforcement proceedings are initiated, Swedish Report 2.

68 Swedish Report 4.
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personal status and the professional qualification of enforcement agents.
Bailiff-oriented systems (France, Netherlands) provide for highly qualified
agents (with a university degree). As a rule, they operate within a regulated
profession and are remunerated by fees. The typical structure is a civil part-
nership.89 The reputation of bailiffs is very high—comparable to the repu-
tation of other public officers such as notaries or even judges.’®

The qualification of the agents working within the Swedish and Finnish
Enforcement agencies is equally high. They are specialised lawyers with a
university degree. However, being public servants they are remunerated by
the State. In addition, the Enforcement Agency is also staffed by civil
servants who do not have a university degree and who are trained and
educated by in-house courses.”? However, the responsibility of a highly
qualified and specialised officer in each individual proceeding is clear.

The qualification of the personnel in court-oriented and mixed systems
is different. In these systems, with the exception of Spain (where the judge
who gave the judgment is responsible for its enforcement)’2 enforcement
measures are mainly carried out by court officers or bailiffs who do not
need to possess a university degree nor a secondary school certificate, they
are trained ‘in-house’ for the needs of their profession.”3 A striking exam-
ple is Germany, where the bailiffs are not highly qualified. Accordingly,
enforcement proceedings are organized so as not to overstrain the enforce-
ment personnel. German enforcement law is based on a so-called guiding
principle of ‘formality’. According to this principle, enforcement organs are
not empowered to undertake any substantive investigation relating to the
enforceable instrument and are not competent to decide any issue of
substantive law. They are simply bound by the enforceable title.”* Any
substantive determination related with enforcement is, as a matter of prin-
ciple, to be made by the civil courts.

The Austrian system does not know any similar separation, as the judge
in the enforcement court closely controls the enforcement proceedings.
While the overwhelming majority of enforcement matters are dealt with by

69 In France, the huissiers act in the form of a société civile professionelle, Law of 29 Nov
1966, Cf W Kennett Enforcement Agents (2002) 109.

70 French Report 1.

71 Swedish Report 5.

72 |In England, a clear difference exists between garnishment (third party debt order) which
is effected by the judge of the court who gave the judgment) and the seizure of movable prop-
erty which is effected by sheriffs or (private, non certificated) bailiffs who often do not dispose
of any qualification, English Report, paras 14-16.

73 The Federal States Bavaria and North Rhine Westphalia maintain ‘Schools for the
Judiciary Staff’ (Juristenschule) where young bailiffs are trained by judges and experienced
colleagues.

74 Accordingly, these systems do not allow for any enforcement of a simple invoice or a
promissory note, because the enforcement of such titles presupposes an substantive check of
the prerequisites of enforcement which are not documented by an enforceable title.
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court officers (Rechtspfleger), the judge can always intervene and reserve
those matters to himself which he considers as difficult or of fundamental
importance.”® The legal position of the German Rechtspfleger is different,
because legislation recently conferred the control of the Rechtspfleger’s
activities to the superior court.”® Accordingly, the judges of the enforcement
court are only competent for the supervision of the bailiffs and are not
involved in garnishment proceedings which are carried out by the
Rechtspfleger.””

VI. CORRELATIONS BETWEEN ENFORCEMENT STRUCTURE AND PROCEDURE—
SOME EXAMPLES

The last remarks illustrate that enforcement structures and procedures are
closely interrelated. Further examples of the relationship are given here.

A. The prerequisites of enforcement

A higher level of qualification of enforcement agents and the centralized
organization of enforcement allows a wider range of enforceable instru-
ments, because the enforcement agent may check their reliability before
ordering enforcement measures. Accordingly, the Dutch system provides for
enforcement proceedings which are based on bills of exchange’® while, in
Germany, the creditor must first sue the debtor in expedited proceedings.
Enforcement is subject to the judgment given in those proceedings.”®
Court-oriented systems often provide for a kind of enforcement process
which is sometimes carried out by the court.8% In Austria, enforcement
proceedings are initiated by a procedure for granting a warrant for execu-
tion (Bewilligungsverfahren). In theory, the debtor must present an enforce-
able instrument with an application for a warrant of execution. Both
prerequisites should be checked by the court. In practice, the number of
cases where the examination by the court led to the denial of the applica-
tion was extremely small. In 1995, legislation introduced a simplified

75 Austrian Report 10. 76 German Report 13.

77 ibid 13.

78 The legal situation in France is identical, T Moussa and S Guinchard Droit et Pratique
des Voies d’Exécution (2004/2005) 125.11.

79 In this context, it is interesting to note that the European instruments on enforcement
closely follow the German model: the free movement of enforceable titles within the scope of
the Regulation 44/01/EC is limited to judgments, court settlement and notarial documents. Cf
Arts 32, 57 and 58 Reg. EC 44/01, generally KD Kerameus IECL XVI, paras 10-22.

80 Historically, enforcement proceedings were initiated by a formal law suit of the creditor,
HF Gaul ZZP 85 (1972), 251, 269; GW Wetzell System des ordentlichen Civilprozesses (3rd
edn 1878) 514.
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procedure which is mainly based on electronic data exchange (section 54a
EO, vereinfachtes Bewilligungsverfahren): According to the new procedure,
the creditor may apply online for a warrant of execution (electronic forms
are available at the website of the Federal Ministry of Justice); the presen-
tation of an enforceable title is not required. The debtor is protected by a
specific remedy against the warrant of execution within two weeks after its
service (Einspruch, s 54c E0).81 As a result, the Austrian legislation
replaced the former opening procedure by a simple electronic application
which is regularly granted without any examination.82 Today, Austria is the
only EU Member State where enforcement proceedings are initiated with-
out any formal presentation of the enforceable title by the creditor.

B. The challenging issue: The gathering of information for enforcement
purposes

A close correlation between enforcement structures and available proce-
dures exists in relation to the entitlement to information about the location
of the debtor’s assets. At present, the European systems provide for two
different methods for obtaining information about the debtor’s assets. The
first is to oblige the debtor (and in garnishment proceedings the third
debtor) to disclose the whereabouts of his assets to the creditor or the
enforcement agent. The second is to grant enforcement agents qualified
access to non-public registers.83

The main problem with the debtor’s declaration lies in the fact that the
declaration must be given personally.84 If the debtor refuses to disclose his
assets, the enforcement organs (with the help of the police) may exercise
physical coercion and arrest him.8> The making of an incorrect or false
declaration by the debtor is treated as a criminal offence. Therefore, in
some Member States, the declaration is sworn under oath as an affidavit.86

However, there exists a second, more efficient, method of obtaining the
required information. Modern enforcement laws grant qualified organs

81 The debtor can only oppose that the application did not correspond to the enforceable
title, Austrian Report 7.

82 The efficiency of the proceedings has been considerably improved. However, this proce-
dure seems acceptable as enforcement proceedings are centralised and closely supervised by the
enforcement court.

83 B Hess Study JAI A3/02/2002, 35.

84 HF Gaul Neukonzeption der Sachaufklarung in der Zwangsvollstreckung 108 ZZP 1, 8
[1995].

85 In England and Wales, the failure to comply with a court order will be sanctioned by a
contempt of court, English Report, para 66.

86 Example s 807, 478-83 ZPO. In 1991 an amendment of the Austrian Enforcement Code
introduced a new procedure where the declaration is provided without oath. However, the
criminal sanction remained unchanged, cf Study JAI A3/02/2002, Austrian Report
Transparency, 51-52.
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access to non-public files. In Austria, and in Spain especially, the enforce-
ment courts may request information about the debtor’s employment from
social insurance registers. In Spain and in Sweden, the enforcement organs
may also directly request information from fiscal records.8” In the
Netherlands® and in Belgium,8® bailiffs can get information about the
debtor’s address and employment from social security records. In
Luxembourg, a creditor may ask the juge de paix to contact the social secu-
rity register in order to find out the debtor’s address and employment.0 In
France, the legal situation was more complicated as the huissiers de justice
were not allowed to access directly administrative and fiscal records, but
had to request the help of the Procureur de la République. In practice, this
cooperation did not work efficiently.®1 The legal situation has been consid-
erably changed: Since February 2004, the French bailiffs can immediately
access the tax administration in order to obtain information about the
debtor’s bank account. In addition, the Procureur de la République must
support the bailiffs’ search for the debtor’s address and employer.92 All in
all, the opening of access to such information has considerably improved
the efficiency of enforcement proceedings (especially garnishments).
However, in decentralized systems, direct access of creditors to (non-
public) registers is excluded by data protection. In these Member States,
creditors face serious problems when seeking to enforce their claims. One
example is Germany where the creditor’s choice of the enforcement organ
largely depends on the location of the debtor’s assets. At present, a creditor
who does not dispose of any information of the financial situation of his
debtor may request the competent bailiff at the debtor’s domicile for
enforcement measures. If the bailiff fails to contact the debtor, the debtor
may be summoned for giving his assets declaration.?3 On the basis of the
information given by the debtor, the creditor may start enforcement

87 gSpanish Report 7; Swedish Report on Transparency of Assets (Study JAI A3/02/2002)
4-5.

88 Kennett Enforcement of Judgments 102.

89 Study JAI A3/02/2002: National Report Belgium Transparency, 4 (bailiffs may directly
contact Société Carrefour which indicates the employer of the debtor), A Verbeke
‘Linformation sur le patrimoine. Nécessité d’un droit d’exécution équilibré’ in Chambre
Nationale des Huissiers de Justice (eds) Le role social et économique de I'huissier de justice
(Brussels 2000), 165, 187.

9 Study JAI A3/02/2002: Luxembourg Report Transparency, 2 and 6. The creditor must
not present an enforceable title.

91 Additionally, the huissiers are prohibited from using the information obtained for
purposes other than the enforcement of the title held by the creditor.This prohibition corre-
sponds to general principles of the protection of data transfer, see Art 7 Directive 95/46/EC.

92 Act of 11 Feb 2004, Journal Officiel of 12 Feb 2004, 2854. However, French legislation
did not allow any full access of the bailiffs to all sources of information which might be useful
for enforcement purposes.

93 As this declaration entails serious disadvantages for the debtor (the inscription in the
debtors’ list), most debtors will pay in order to avoid this procedure, German Report 8.
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proceedings again. However, contrary to the situation in many neighbour
states such as Austria, neither the bailiffs nor the Rechtspfleger in the
enforcement courts are empowered to access directly the social security
registers, which also exist in Germany.94Therefore, the creditors lose time
(and often money), the working capacity of bailiffs is unnecessarily spent
and, finally, the debtor’s declaration might not be very helpful to the credi-
tor. This example shows the advantages of a ‘centralised system’ where a
specialised and qualified enforcement agent is entitled to access restricted
information directly.

C. Remedies and control of enforcement agents

Different enforcement structures entail different review proceedings. In
jurisdictions where enforcement is carried out by enforcement agents in the
private sector, the control of the bailiffs operates in a twofold way. In
France and in the Netherlands there are specific remedies against the
bailiffs’ actions which are decided by the enforcement courts.®® In addition,
as bailiffs are regulated professionals, they are subject to the supervision of
their professional bodies which may impose disciplinary sanctions. The
behaviour of regulated professionals is often stipulated comprehensively in
codes of conduct which are issued by the professional bodies and subject to
the approval of the competent authorities.? In the Netherlands, bailiffs are
subject to a comprehensive regulatory framework on recording and
accounting which is supervised by the Financial Supervision Office once a
year.2” A similar control shall be introduced in England.

The control of enforcement agents in court-oriented and mixed systems
is mainly exercised by the enforcement court. All national systems provide
for specific remedies against unlawful behaviour of the enforcement
organs.?® The decisions of the enforcement judges are subject to general
remedies. In court-oriented systems, the judge of the enforcement court may
also decide on objections against enforcement measures which are based on
substantive law.99 All objections (by the debtor and the third-party debtor)
against the seizure and/or the enforceable title are heard immediately by the

94 In maintenance proceedings, direct access to these registers is now opened to the courts,
see s 643 ZPO (1998), Hess ‘National Report: Germany’ in A Verbeke and M Caupain (eds)
La transparence patrimoniale (Paris, 1999), 47-50; 300-17.

95 Anquetil Compétence d’attribution du juge de I’exécution in S Guinchard and G Moussa
(eds) Droit et Pratique des Voies d’Exécution (2004/05) 212.60

9% National Report Netherlands 8.

97 ibid 13.

98 Austrian Report 21; German Report 12.

99 Generally HF Gaul Das Rechtsbehelfssystem der Zwangsvollstreckung ZZP 85 (1972),
251, 267.
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enforcement court.190 Decentralized systems allocate these objections to the
civil courts where ordinary proceedings must be instituted.101

The legal situation in the Scandinavian systems is similar. In Sweden,
supervision of the Enforcement Agency is exercised by the ordinary courts.
However, according to the practice of the Enforcement Agency, a (non-
formal) self-correction of enforcement measures (on simple application of
the affected party) often takes place.192 Objections based on substantive
law are heard by the civil courts.

V. THE IMPACT OF ENFORCEMENT CULTURES

A. Different concepts of enforcement: debt collection or mediation?

An important influence on the form of enforcement structures relates to the
different policy objectives behind execution. Enforcement can be regarded
as a ‘mechanism’ for securing an efficient payment by the debtor and,
accordingly, enforcement agents act as debt collectors. However, modern
systems consider enforcement agents as ‘balance wheels’ between the cred-
itors and the debtors who shall promote amicable settlements between the
parties.193 From this perspective, enforcement agents may also prevent
‘social exclusion’ of debtors and bankruptcy proceedings.104

There is a general trend indicating that modern systems consider enforce-
ment to be more than single debt collection. Austria and Germany recently
adopted some (minor) legal reforms which empower the bailiffs to encour-
age the parties to agree on payments by instalment.19% In France, the attach-
ment of earnings is automatically preceded by an attempt at conciliation.106
Conciliation is also often attempted in Spain (and in the Netherlands). Once
again, a centralised system may facilitate conciliation, because the enforce-
ment organ gets a comprehensive picture of the financial situation of the
debtor. Consequently, enforcement agents should be empowered to

100 A similar situation exists in France where the juge d’exécution (JEX) immediately decides
on objections of the third-party debtor against the garnishment.

101 Example Germany, s 767(1) ZPO: ‘Objections which concern the claim determined by
the judgment shall be asserted by the debtor by way of an action before the trial court of first
instance.’

102 swedish Report 8-9.

103 perrot "Le role économique et social des huissiers de justice’ in Chambre Nationale des
Huissiers de Justice (ed) (2000) 199, 202.

104 White Paper on Enforcement 17 (stressing the United Kingdom government’s committ-
ment of ‘tackling over indebtedness and addressing concerns about increased levels of
consumer debt’).

105 Germany: ss 806 b; 900 (3) ZPO; Austria: ss 25-25d, 45a EO (as amended by 1 Jan
2004), W Jakusch ©JZ (2004) 201, 205.

108 French Report 4.
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promote such settlements. From a structural perspective, settlement
attempts seem to be mostly successful if they are negotiated ‘on the spot’ by
the enforcement agent at the home of the debtor. In garnishment proceed-
ings, the situation is different: Any attempt at settlement must take place in
a hearing after the seizure. However, such a hearing does not take place in
all jurisdictions.107

B. The Role of the Creditor and the Enforcement Organ

While in all jurisdictions the creditor initiates and terminates the enforce-
ment proceedings, there exist considerable differences in the control of
enforcement proceedings and strategy. In decentralized systems, the credi-
tor initiates and chooses the method of enforcement by approaching the
competent organ. Accordingly, the progress of the proceeding depends to a
large extent on the creditor’s strategy. In centralized systems, the enforce-
ment organ may be empowered to control the enforcement proceedings
comprehensively and to decide upon the enforcement strategy.18 However,
most of the national systems expressly state that the creditor may choose
the assets targeted by the execution.109

One additional point relates to the factual relationship between enforce-
ment agents and creditors. If an enforcement agent is completely financed
by the creditor on a—perhaps insufficient—fee system), a factual depen-
dency by the bailiff on certain (powerful) creditors might emerge.
Therefore, the capacity of an enforcement agent to resist such pressure
depends on factors such as professional solidarity and financial indepen-
dence.110 In Germany, the fee system was finally introduced in the early
1960s, because the divergent level of income between bailiffs sometimes led
to abuse.111

107 1n Germany, garnishments are effected without any (formal) opportunity for a settlement.
However, the court clark may, on application of the debtor, order a (partial) release of the
seizure of an account, for protecting the debtor’s maintenance needs. This decision is regularly
taken in a written procedure where also the creditor is heard (s 850 h ZPO). It seems to be
possible that the court clark (Rechtspfleger) proposes a settlement to the parties in these
proceedings.

108 1n some jurisdictions, the progress of the proceedings is determined by a gradus execu-
tionis which orders a priority of certain methods of enforcement, cf on this question Austrian
Report 11-12; French Report 4 (on the sale of movable property).

109 Example: France, Art L 22-1, French Report 2; Sweden, National Report 7.

110 W Kennett ‘General Report Enforcement’ in Storme (ed), Procedural Laws in Europe
(Maklu, Antwerp, 2003) 81, 104.

111 HF Gaul Zur Struktur der Zwangsvollstreckung, Der deutsche Rechtspfleger (1971) 81,
82-3.
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C. Incentives for speeding up enforcement proceedings

Many national enforcement systems are currently inefficient; the personnel
and technological support are often lacking, and the procedures are too
lengthy and complicated.112

The most efficient incentive for speeding up enforcement is to open it to
market forces. The recent reforms in the Netherlands and in England clearly
move in this direction. In these countries, open competition between differ-
ent bailiffs is allowed nationwide; bailiffs may arrive at fee arrangements
with (specific) creditors. As a balancing mechanism, supervision and disci-
pline have been tightened considerably.112 Other systems (especially France,
Belgium and Portugal) do not provide for the same degree of competition
between bailiffs who act as regulated agents in the public rather than
private sector. Competition takes place in the service of documents.114

In those Member States where enforcement is considered a function inte-
gral to the judiciary, competition seems to be excluded. For example, in
Germany, each bailiff has a monopoly within a defined area of territorial
competence (Bezirk).11°However, even a conception of enforcement as a
judicial activity does not exclude the financing of bailiffs to some extent by
a payment according to the result-based scheme.116

Therefore, improvement of enforcement proceedings does not presup-
pose any outsourcing of the enforcement organs from the judiciary. The
question was discussed in Austria, but the legislature decided not to change
the existing system, mainly because additional changes of the enforcement
law would have been necessary. Finally, as the Austrian Report correctly
states, the outsourcing of bailiffs from the judicial system in a private struc-
ture still requires the maintenance of some fundamental functions in the
enforcement courts. Constitutional law requires that any search of the
debtor’s premises (without his consent) can only be carried out with a court
order.11” However, even this situation might be solved according to the
French model, where the enforcement is mainly the task of the bailiff, but

112 Germany is one example for a national system, where procedural and institutional
reforms are needed. The introduction of the French (or Dutch) bailiff system has been recently
proposed by the Federal State Baden-Wurttemberg, German Report 24.

113 Dutch Report 7-8; W Kennett ‘Enforcement: General Report’ in Procedural Laws in
Europe (Maklu, Antwerp), 81, 101.

114 Kennett, Enforcement Agents in Europe 96.

115 This system was introduced in the 1960s, the former experience was, that bailiffs had
their own territorial districts, but they were paid solely by the fees they received from their
activities. Accordingly, bailiffs in rural districts were in a very bad situation while bailiffs in
urban areas were privileged. These inequalities led to bad practices which encouraged the legis-
lation to change the system and to finance the bailiffs mainly by salary.

116 Austrian Report 19; in Germany a small pArt of the bailiffs’ fees is paid out to the bailiffs.

117 Austrian Report 20; for Germany see ss 758 a and 901 ZPO, Arts 13 and 104 of the
German Constitution.
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a specialised enforcement judge may always intervene when specific diffi-
culties arise or constitutional needs require his intervention.

There is no doubt that privatization of the enforcement agents can be
beneficial, but there are also some dangers: where an enforcement agent
acts for creditor clients, the structure of enforcement—and the incentives
offered to enforcement agents—must be such as to ensure that those agents
continue to respect the rights of the debtors. Therefore, close supervision by
professional bodies is necessary. In addition, the debtor must have a power-
ful remedy against any abuse of enforcement.118 Even in systems where
bailiffs act in the private debt collection sector, they should always act as
neutral and independent judicial officers keeping an equal distance from
both parties (debtor and creditor).119

VI. CONCLUSION

When this comparative study was initiated, the participants in the Research
Interchange expected to detect considerable differences between the
national systems. The national reports demonstrate that this expectation
was correct. Creditors within the European Judicial Area are confronted
with very different enforcement structures which may hamper an efficient
debt collection. As a consequence, creditors must regularly consult a prac-
tising lawyer in the Member State where enforcement is sought. However,
a better information of the structure of enforcement systems may improve
the current situation.120

Finally, I would like to address a fundamental issue: Would it be possible
to identify structures of an ideal enforcement organization which would
correspond to the needs of cross-border debt collecting? While a clear
answer is not possible, some advantages of the different structures can be
ascertained: Centralised systems (conferring the enforcement of monetary
claims to one enforcement organ)2! seem to be more efficient than decen-
tralized ones. The advantages of centralised systems have several causes; the
creditor may immediately initiate the proceedings without any inquiry of the
competent organ; an enforcement agent with comprehensive powers may
inquire into the financial situation of the debtor and access to non-public
registers; parallel enforcement is largely excluded; attempts at settlements

118 W Kennett General Report in Storme Procedural Laws in Europe, 81, 100.

119 It remains to be seen whether the new Dutch enforcement system meets these fundamen-
tal requirements. On the social role of the bailiffs see de G Leval, ‘Le role social de I’huisser de
justice’, in: Chambre Nationale des Huissers de Justice (ed), Le rdle social et économique de
I’huisser de justice, 5.

120 For instance, this information should be made available at the website of the European
Judicial Network.

121 With the exception of enforcement against immovables.
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may be better coordinated. Finally, cross-border cooperation between
national enforcement organs (which exists on an informal basis between
bailiffs in France, Belgium and the Netherlands and which will be formally
regulated by a Convention of the Nordic States) presupposes comprehen-
sive responsibility of enforcement organs for the proceedings.

However, it seems impossible to come to a similar conclusion in relation
to the different enforcement systems. Bailiff-oriented, court-oriented and
administrative systems perform quite well, at least if they are sufficiently
equipped and financed. From the political perspective, the bailiff system
might be preferred, as the costs of enforcement are mainly borne by the
interested parties and not by the public sector. Such an increase of the costs
must be borne by the judgment debtor—this may amount to a heavy
burden. The experience in France and the Benelux shows that the costs of
enforcement are relatively high and that the competencies of the bailiffs
relate to additional tasks which also finance their business.122

The Austrian court-oriented system also performs quite well, especially
due to the efficient utilization of electronic data processing and information
technology. However, there exists a definite risk that additional competencies
in enforcement proceedings are transferred from the (expensive) judges to the
less qualified and less expensive court officers (Rechtspfleger). This develop-
ment, which has taken place in Germany, might also happen in Austria.123 If
s0, the well-functioning Austrian system might be impaired.

Finally, the Swedish Enforcement Agency performs extremely well, with
an average of 3 months in all enforcement proceedings. However, the
Nordic administrative structure seems to be rather unique in Europe,24 as
most EU Member States still consider enforcement proceedings as a judicial
and not an administrative function.125

To sum up, it can be stated that that those three different types of
enforcement structures which are deeply embedded in the legal and histor-
ical cultures of the Member States seem equally able to guarantee efficient
enforcement as guaranteed by Article 6 ECHR. The functioning of the
enforcement agency in Europe depends, as does the functioning of the judi-
ciary as a whole, mainly on the willingness and ability of the Member States
to finance sufficiently their judicial institutions. However, if adequate
financing by the Member States can no longer be afforded, the ‘privatiza-
tion’ of enforcement agencies through the introduction of a professional,
but highly regulated, bailiff system would be a workable, and therefore,
preferable alternative.

122 These activities might, to some extent, also finance the enforcement of judgments and
other titles.

123 Austrian Report, 19.

124 A similar administrative structure exists, however, also in Switzerland.

125 Cf Kerameus, IECL XVI, Chap 10-15.



CHAPTER 4

EFFICIENCY IN THE METHODS OF
ENFORCEMENT OF JUDGMENTS:
PUBLIC VS PRIVATE SYSTEMS!

Juan Pablo Correa Delcasso?

The efficient enforcement of judgments is, without doubt, one of the most
important issues affecting the execution of judicial resolutions. Without an
efficient system of enforcement, the purpose of the creditor’s litigation is
frustrated, rendering it difficult for the creditor to recover the amount owed
by the debtor or obtain specific performance of the debt.

In order to address this point, | have read the reports of each of the
participating Member States and noticed that fundamental differences exist
between the countries that are taking part in this project. By drawing upon
these accounts, and by using my Spanish experience in this matter, my first
conclusion concerning the problem of efficiency in the methods of enforce-
ment of judgments is that the obstruction lies, most likely, not in the oppo-
sition of public and private systems, but rather in the efficiency and speed
of each internal jurisdiction to execute a judgment. The most important
problem however is the level of transparency that can be reached on the
patrimony of the debtor.

In Germany, for example, a country which, like Austria or Spain, has
a public system, Burkhard Hess and Markus Mack write that a creditor
has to wait about six months for any activity by the bailiff, and attribute
the main cause of these delays to the insufficient number of bailiffs. That
is why the Government of the Land of Baden-Wirttemberg proposed
reform at the federal level to introduce a system of bailiffs that would
operate on a private basis, comparable to the huissiers in France. At the
same time, German law does not allow enforcement agents to have access
to any special information (which explains why, in practice, some private

1 Translated by Mayte Cruz Ventura, Ribalta Abogados, Barcelona; this chapter is based
on proceedings from the final meeting for this project held at the British Institute of
International and Comparative Law in London on 23 April 2004 and entitled Enforcement
Agency Practice in Europe: Cooperation or Harmonization?

2 Doctor of Law, Advocate and Professor, University of Barcelona.
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investigators provide information about the location and the financial situ-
ation of the debtor); however, the bailiff does have a statement of the
debtor’s assets which provides an incentive for the debtor to voluntarily pay
the amount due rather than have the bailiff disclose his assets.

In Austria, which has a strong court-oriented system, Paul Oberhammer
writes that the enforcement court order is issued through an expeditious
process (only formal requirements for the enforcement are to be checked).
That is why, in his opinion, ‘there’s hardly any reason to consider sourcing
out of the court system another method of privatization’, although this does
not mean that it could not, at some point, be necessary to change some
methods of execution in order to provide a more efficient system. If | have
understood, an important number of provisions nowadays try to change the
old legal method of enforcement against movable assets in favour of the
execution of monetary claims, and in particular attachment of earnings.
With regard to execution upon monetary claims, the court can request,
within a limited period of time, the Central Association of Austrian Social
Insurance Associations to disclose the debtor’s employer and, in conse-
guence, to disclose one of the most important parts of the debtor’s assets:
his salary.

England and Wales have a mixed system (some of the enforcement agents
are private). The conclusions of such a system are:

First, that the system is inefficient because of difficulties in gathering
information: the system is out of date and not in line with the demands of
the modern world and commercial practice. In addition, the current system
relies on the creditor obtaining information about the debtor.

Secondly, it is an expensive system; if one uses orders to obtain informa-
tion about the debtor, processing time is longer and more expensive; that is
why a Government White Paper recommends modifications in the current
system in order to obtain information about the debtor from other sources
and improve the existing fee structure by introducing an upfront fee
payable by the creditor before any enforcement action is taken. This last
recommendation is particular to the English system and cannot be taken as
a common problem in the methods of enforcement in the rest of Europe.

And finally, France, the Netherlands and Sweden have private systems of
execution in civil cases, with France and the Netherlands permitting differ-
ing degrees of intervention and supervision by the court, and Sweden func-
tioning without court intervention.

In this sense, it is important to notice that the private system is not
always a synonym for efficiency, especially in France, where the huissier
must file a request—in order to collect information—with the department
of the public prosecutor, the only authority empowered to give information
about the debtor. On this point, Marie-Laure Niboyet and Sabine
Lacassagne write that the system is not very efficient, because this depart-



Efficiency in the Methods of Enforcement of Judgments 49

ment has a very heavy work load. Information is therefore provided much
later than would be possible by other private organizations (eg private
detectives) such as in Germany where information is given about the
debtor’s assets. Also, the huissier can only obtain the debtor’s address, the
address of the debtor’s employer and the debtor’s bank account details from
this department, and not other precious information such as his revenues or
the taxes he has paid to the State. An additional question for consideration
is the cost of all the different measures taken by the huissier de justice in the
pursuit of enforcing judgment.

In the Netherlands, Ton Jongbloed says that creditors are in general
satisfied with the current system. Sweden has an absolute administrative
system that seems very efficient; as Torbjérn Andersson and Hugo Fridén
said in their report, around 75-80 per cent of the private claims are handled
in less than three months, just half of the time that a creditor needs to start
the execution with a Bailiff (Gericthsvollzieher) in Germany.

And what about Spain? In our country, like in Austria or Germany, the
execution of judgments is an activity wholly reserved to the courts, which
must ‘pass judgment and enforce that which has been decided’, as set out in
Article 117 of the Constitution. Enforcement of judicial decisions was tradi-
tionally one of the worst areas of the Spanish procedural system because the
old procedural code, dating from 1881, was issued in a liberal context
preoccupied with the needs of a rural society. Consequently, it was not suit-
able for the demands of the modern world and commercial practice.

In particular, it was impossible to obtain information of the debtor’s
assets; the public auction was inefficient with assets being sold for ridicu-
lous prices, or the enforcement could take months, perhaps years, only to
obtain an uncertain result, which was sometimes bad for the creditor.

This situation was remedied with the institution of the new code of civil
procedure which came into force on 1 January 2001. The code introduced
new institutions such as the debtor’s statement of his assets; the sale of his
assets (movable or immovable) through specialist institutions; or the
obliged cooperation of public entities and third-party debtors in order to
locate the debtor’s assets.

The system remained a public system, because, inter alia, the legislator
could never privatise enforcement—unlike in Sweden, for example, that has
the opposite system to Spain—without entering into conflict with the
Spanish legal system, and especially with Article 117 of our Constitution.

The law now allows the court to obtain all kinds of information about
the debtor’s assets (in particular from the tax and social administration). It
establishes the compulsory cooperation of third-party debtors in order to
locate his assets. By this the situation has radically changed. In most cases
the debtor pays before a seizure can be decided by the court in order to
avoid the complicated effects of a seizure, in particular when it refers to
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bank accounts to avoid the disposal of the seized amount after it is
increased by 30 per cent interest and expenditure costs.

Like in Germany, the court may penalize non-compliance with the order
to provide a list of sufficient assets to cover the debt, and may also penalise
third-party debtors who are unwilling to give the required information by
fining them. Even if this is a relatively infrequent practice, in the three cases
I have found of non-compliance with the order the different courts have
penalized the debtor or the third debtor, which clearly shows that courts
wish, on the one hand, to ensure that legal provisions are fulfilled and, on
the other, are prepared to remove the permissive legal culture that allowed
judgments to be executed in a way that was not satisfactory for the credi-
tor.

Finally, it is worth noting that the tax authority, in order to assist the
court in the disclosure of debtor’s assets, has created, in each large city, the
Oficinas de Averiguacion Patrimonial which provides tax information
about the debtor within two or three weeks of a request. The social secu-
rity authorities cooperate with the judge, providing him with information
of the debtor’s salary, pensions or any other income received, as well as any
other public registers to which the creditor normally has access.

In conclusion, having read the different national reports and by drawing
on my own experience of the Spanish legal landscape in this area, the
complexion of which has been marked over the last four years following the
important reforms realized by the code of civil procedure (2000), it is my
opinion that the answer to the important issue of efficiency in the methods
of enforcement of judgments must be found in the transparency of the
debtor’s assets more than in the nature of the authority responsible for
enforcement. Countries in which the enforcement of judgments are directed
by a judicial authority (Germany or Austria, for instance), are highly effi-
cient as far as actual enforcement is concerned. Their legal system sets forth
coercive measures against the debtor which are efficient enough to achieve
enforcement (such as the debtor’s statement regarding his assets) or require
the collaboration of the administration in order to gather information
about the employment and salary of the debtor. Conversely, a system which
lacks the communication about the details of the debtor, such as that of the
French, is paralysed because the main agent of the enforcement, the huissier
de justice, does not have the sufficient means to know the assets of the
debtor.

Other factors are important and should be kept in mind, such as the
celerity of the judicial body or the private agent who has to enforce the
judgment (on this point | recently read in the ‘Revue des Huissiers de
Justice’ how the Portuguese agent—the solicitador—had, in contradistinc-
tion to the French system, modern facilities at his disposal which enable him
to quickly seize a motor vehicle or a bank account or even property), or
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finally, the costs incurred within an enforcement procedure itself, which are
so high that they prevent the creditor using all of the mechanisms at his
disposal. In England and Wales, but not in Spain, where Justice was
completely free until very recently (except the fees of the procurador and
the lawyers) and, since 1 April 2003, only the firms whose turnover exceed
6 million euros have to pay fixed judicial costs, in accordance with the legis-
lation in force in consideration with the amount claimed. The rest of the
creditors, and in particular, individuals, may dispose of all the means avail-
able within the judicial system to enforce a judgment, and, as such, do not
pay any judicial fee.
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I. INTRODUCTION

This chapter will present an overview of enforcement practices in the
following EU Member States: the Republic of Austria, England and Wales,
the French Republic, the Federal Republic of Germany, the Kingdom of the
Netherlands, the Kingdom of Spain and the Kingdom of Sweden. The
analysis will focus on the enforcement of civil judgments relating to money
claims by the execution of movable assets, as these aspects appear to cover
the most common issues in enforcement practice and need urgent consider-
ation on a European level. Therefore deliberately excluded are issues relat-
ing to public claims against private individuals, criminal prosecution, claims
for specific performance, and claims for the return of an object or the giving
of a statement. Also excluded are the fields of tax and alimony as they
deserve a study of their own.

The chapter is structured as follows. First, it sets out the Community law
background of the comparative analysis. It focuses on the new provisions
in Title IV of the EC Treaty, inserted by the Treaty of Amsterdam. Secondly,
the chapter summarises the country by country reports as drafted by the
national experts as found at the Annex. The analysis is structured in eight
parts—each part corresponds to a different jurisdiction. Within each juris-
diction there are seven main questions. These are: (1) the legal basis of law
enforcement; (2) the structure behind the enforcement agencies; (3) the
conditions for execution; (4) specific enforcement methods; (5) disclosure of
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information on the debtor and his or her assets; (6) remedies against wrong-
ful execution; and (7) the efficiency of the proceedings. The comparative
analysis provides indications as to the degrees of efficiency of the different
enforcement systems and best enforcement practices. Finally, the chapter
provides a general outlook and conclusion on the harmonization of
enforcement law in the European Union.

Il. THE COMMUNITY COMPETENCE IN THE AREA OF THE ENFORCEMENT OF
JUDGMENTS

The Treaty of Amsterdam inserts a new Title IV into the European
Community Treaty. This brings about a dramatic change in the area of the
Community competences in the area of civil procedure and enforcement of
judgments. Article 65 EC provides that measures in the field of judicial
cooperation in civil matters having cross-border implications, to be taken in
accordance with Article 67 and so far as necessary for the proper function-
ing of the internal market, shall include the following: (a) improving and
simplifying the system for cross-border service of judicial and extrajudicial
documents; cooperation in the taking of evidence; and the recognition and
enforcement of decisions in civil and commercial cases, including decisions
in extrajudicial cases; (b) promoting the compatibility of the rules applica-
ble in the Member States concerning the conflict of laws and of jurisdiction;
(c) eliminating obstacles to the good functioning of civil proceedings, if
necessary by promoting the compatibility of the rules on civil procedure
applicable in the Member States. Section (c) is particularly relevant to the
question of the internal rules on enforcement of judgments. There is estab-
lished a Community competence for the adoption of measures aiming at
promoting compatibility in the civil procedure rules in the Member States.

The question arises as to whether the rules on enforcement of judgments
fall within this competence. The point of construction is whether rules on
enforcement are ‘rules on civil procedure’ applicable in the Member States.
In some Member States the enforcement system is largely ‘privatized’ and
enforcement takes place though procedures that would fall outside the
scope of a narrow meaning of ‘civil procedure’.3 In other Member States the
enforcement of judgments is effected through a court procedure governed
by the principles that apply to civil procedure and administered by the same
judges that hear contentious civil matters.® In yet other Member states
enforcement has been entrusted to administrative agents or bodies.®> The

3 In England and Wales the enforcement of judgments can be carried out by private bailiffs
whose acts are governed by private law.

4 In Austria, the enforcement of judgments is commenced by application to the court. The
entire procedure is a court procedure.



Enforcement Practices in the EU Member States 55

characterization of the enforcement rules in the Member States could be in
terms of civil procedural law, private law, or administrative law.

In the face of such diversity of enforcement agencies and practices, the
question of whether internal enforcement procedures may fall within the
Community competence relating to civil procedure must be solved by going
back to first principle. Civil procedure is adjectival law. It regulates the
process of doing justice between the parties. This process is not only
concerned with reaching a decision that determines the parties’ civil rights
and liabilities. Such a decision would be moot if the successful party were
unable to obtain full and actual satisfaction of its rights as determined in
the judgment. The enforcement of civil judgments is, therefore, an essential
constituent of the civil justice system. Because of the practical nature of
most of the steps required in the execution process, the enforcement of
judgments has historically been seen as a discreet function entrusted to
administrative or private bodies rather than to the courts themselves.
However, the courts have always played a fundamental role in the enforce-
ment of judgments. It is the relationship between the courts and the enforce-
ment agencies that is relative to different legal systems and different stages
of the historical development of the civil justice systems. In some systems
the courts have taken over all the tasks relating to enforcement while in
other systems some tasks are, or can be, performed by persons outside the
court system. The analysis of the structure and function of the enforcement
agencies in the Member States that have been the subject of this study
clearly demonstrates the relativity of the characterization of enforcement
activity into the categories of private law, administrative law, or civil proce-
dure. This further demonstrates that the Community competence must be
interpreted functionally and not formally. Enforcement falls within Article
65 EC because it is an integral part of the civil justice system of the Member
States without which the very purpose of civil litigation would be mean-
ingless.

Ill. THE STRUCTURE OF THE ENFORCEMENT AGENCIES

The question arises as to the competence of the Community in relation to
the structure of the enforcement agencies. If the enforcement rules are a
fundamental component of the civil justice systems of the Member States,

5 In France, the huissiers de justice act under the supervision of the courts and must apply
to the court or the department of the public prosecutor in order to be authorized to carry out
certain enforcement activities. However, they are not part of the court structure. They are
public officers and perform functions that are often ancillary or complementary to the exer-
cise of jurisdiction by the courts. However, it would appear that their office is not judicial but
rather administrative.
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it is less obvious that the Community competence extends to the structure
of the enforcement agencies. The structure of the enforcement agencies
varies considerably amongst the Member States. In Sweden, the enforce-
ment of judgments is the task of a specialist administrative body while in
Austria the courts have the exclusive power to enforce civil judgments. In
other Member States, the task of enforcing civil judgments has been
entrusted to huissiers de justice, bailiffs, and other professionals, whose
status, qualifications, and legal characterization vary to a significant degree
from officers of the court to public officers outside the court structure to
private practitioners exercising a regulated profession. How far can
Community law impact on these apparently internal matters? The answer
to this question lies in the undisputable fact that the structure of the
enforcement agency determines the enforcement procedure and the enforce-
ment procedure ultimately determines whether the judgment creditor will
be able to obtain satisfaction of his credit.

It is one of the main conclusions of this study that the structure of the
enforcement agencies determines the efficiency of the enforcement process.
However, it is clear that if this is the basis for the Community competence
in this field, Community measures should be limited to what is necessary to
ensure that differences in enforcement systems do not have a negative
impact on trade between Member States by discouraging investment and
trade in countries where inefficient enforcement structures and procedures
make it comparatively more difficult and expensive to obtain satisfaction of
judgment credits. It is difficult to imagine that the relevant differences
among Member States will by replaced by a harmonized system. The path
towards harmonization must be based on the principle of efficiency and
equivalence of the enforcement systems of the Member States. Community
law should have as its primary objective in this area that the enforcement
systems of the Member States should all be equivalently efficient for those
involved in cross-border activities. This will avoid distortions in the
common market and secure a level playing field throughout the
Community.

IV. THE COMPARATIVE METHODOLOGY

This comparative report identifies best enforcement practices in the
Member States whose systems have been analysed. Best practices are
discussed in terms of efficiency of the system as a whole. This exercise
allows for the application of three dichotomies that prove to be particularly
useful in identifying the features of an efficient system and the best enforce-
ment practices conducive to expedient enforcement of civil judgments in the
Community. These dichotomies are the following: (a) ‘public’ vs ‘private’
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systems; (b) monolithic vs pluralistic systems; (c) non-competitive vs
competitive systems.

The dichotomy ‘public vs private systems’ relates to the nature of the
enforcement agency. It is not relevant, for the purposes of this analysis,
whether the enforcement agency is a court or other public body. The neces-
sary and sufficient conditions of a public system is that enforcement is
entrusted to a public body and the costs of enforcement are, at least in part,
borne by the general public through general taxation. Private systems are
those where enforcement is entrusted to professionals or other persons that
are not public authorities.

The dichotomy ‘monolithic vs pluralistic systems’ relates to the presence
of enforcement agencies of a different nature. If the enforcement of judg-
ment is entrusted to one agency or category of agents only, the system is
monolithic. If there is more than one enforcement agency bearing responsi-
bility for enforcing civil judgments, the system is pluralistic.

The dichotomy ‘non-competitive vs competitive systems’ relates to the
degree of competition among two or more enforcement agencies of differ-
ent nature or among enforcement agents of the same nature. Competition
must occur at the same level. Therefore, a system is not competitive if it is
a pluralistic system, ie there is more than one enforcement agency, but
different agencies have been entrusted with different and non-overlapping
enforcement tasks.

V. ENFORCEMENT PRACTICES IN SELECTED MEMBER STATES

A. Austria
1. The legal basis of law enforcement

The legal sources of law enforcement are the Exekutionsordnung
(Execution Code) of 27 May 1896, the Zivilprozessordnung (Civil
Procedure Code) and its corresponding secondary legislation. Generally
speaking the enforcement of judicial decisions is laid down in the
Exekutionsordnung, and secondary legislation only adds technical provi-
sions. In addition, the Zivilprozessordnung provides general provisions (for
example on parties, proceedings, oral hearing, evidence, judicial orders and
directions as well as appeals by way of Rekurs (recourse)).

2. Structure of the enforcement agencies

Law enforcement is a public concern and this has resulted in the Austrian
enforcement process being characterized by the strong involvement of the
court. There are almost no provisions for the involvement of agents which
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are not part of the state court system.

(a) Courts
The enforcement of judgments is exclusively within the competence of the
Bezirksgerichte (district courts), these being the lowest courts in the court
system. It is only the Bezirksgerichte that have the competence to grant
warrants of execution. The court that passed the judgment and issued the
instrument to be enforced is no longer involved in the enforcement process.
Austrian enforcement procedure is therefore dominated by the role of the
courts.

(b) The Rechtspfleger (Court Clerk)

The courts’ responsibilities in enforcement proceedings are in practice
mainly performed by Rechtspfleger (Court Clerks). A court clerk is dele-
gated the task of levying the execution upon movable assets and earnings
although he is still an officer of the court and bound by the competent
judge’s directions. The judge can always reserve matters to himself if he
wishes within these areas, and the law has reserved the enforcement of
international matters and the execution of immovable property ab initio to
the judge. However, the majority of enforcement matters are dealt with by
the Rechtspfleger.

(c) Gerichtsvollzieher (Bailiff)

A Gerichtsvollzieher is a civil servant who carries out acts of enforcement
on behalf of the court. In practice, the focus of his work is on the attach-
ment of assets on the basis of very generally drafted warrants of execution,
and on the sale of such attached assets through various means.

3. Conditions for execution

Under Austrian law, enforcement requires a court order for a warrant of
execution (Exekutionsbewilligungsbeschluss). In general, the judgment
creditor has to submit the judicially enforceable instrument with the appli-
cation for a warrant of execution. The court has to examine whether the
instrument and the application correspond to each other. The court then
issues the warrant of execution without hearing the debtor.

In addition, there is a simplified procedure for granting a warrant of
execution (vereinfachtes Bewilligungsverfahren). The simplified procedure
removes the requirement to present the judicially enforceable instrument
with the application for enforcement. It is applied to the enforcement of
monetary claims up to EUR10,000 (excluded however for execution upon
immovable property). The simplified procedure became feasible due to the
integration of information technology in the court process.
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4. Methods of enforcement

Execution can be served upon immovable and movable property, upon
earnings and ‘other assets’ such as, for example, commercial enterprises (by
placing the business under receivership). It is up to the creditor to choose
the asset upon which execution is levied and the method of execution.

(a) Immovable property

Upon immovable property, there are three methods of execution, the
Zwangshypothek (compulsory mortgage), the Zwangsverwaltung (compul-
sory administration) and the Zwangsversteigerung (compulsory sale). With
the compulsory mortgage, the creditor is not satisfied but his debt is secured
by means of a mortgage registration with the land registry in his favour. The
Zwangsverwaltung and Zwangsversteigerung lead to the creditor’s direct
material satisfaction.

(b) Movable property
As regards execution upon movable property, the property is first attached
by the Gerichtsvollzieher (bailiff) following the issue of a warrant of execu-
tion drafted in general terms. Generally, the property is then sold by the
Gerichtsvollzieher either ‘on the spot’, in the court auction house or
through private auctioneers.

In order to encourage the debtor to make voluntary payment, the bailiff
has the power to collect payments from the debtor and to suspend the real-
ization of attached assets

(c) Attachment of earnings

As for attachments of earnings, these need to be ordered by the court. In the
application for an attachment order, the creditor only has to claim that the
debtor is entitled to income which can be attached; in addition, s/he only
has to give the debtor’s date of birth. On this basis, the court can request
the Hauptverband der 6sterreichischen Sozialversicherungstréager
(Federation of Austrian Social Insurance Institutions) to disclose who the
debtor’s employer is. The communication between the court and the
Hauptverband is computer-based and therefore relatively prompt. The
attachment is served without the creditor having to file any further request.

(d) Business under receivership
A business may be placed under receivership to manage the debtor’s
company and to pay any profit earned to the creditor.

5. Information about the debtor

The attempts of enforcement agencies to support the creditor in the pursuit
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of his or her rights could be futile if there is not sufficient information on
the debtor and his or her assets.

As already mentioned, it is up to the creditor to find the asset to be
executed and to choose the asset that is to be executed if there are several.
If this fails, the debtor may be required to present a list of assets to the
bailiff under penalty of fine or imprisonment.

The Hauptverband der 6sterreichischen Sozialversicherungstrager
(Federation of Austrian Social Insurance Institutions) as referred to above
under Question d.(c) is also an important source of information for the
creditor.

6. The Debtor’s Remedies

(a) Remedies during the Execution Proceedings
During the execution proceedings themselves, the debtor has essentially two
remedies together with a possibility to apply for interim measures.

(i) The Rekurs (recourse) is an appeal to the Landesgericht (Regional
Court). In the recourse proceeding, the debtor is not allowed to bring
forth new facts or evidence, and the court assesses the correct applica-
tion of the law to the facts.

(if) The debtor may apply for termination of execution (Einstellung) on
various specified grounds. These include the following: if the judgment
being executed has been set aside; if the execution is levied upon prop-
erty exempt from execution; if the execution has been declared unlaw-
ful by a court; if creditor has withdrawn his or her application for
execution; if execution appears not to exceed the costs; if the confir-
mation of enforceability has been reversed; if execution not covered by
an enforceable instrument; if the debtor claims he has satisfied the
creditor or the creditor has granted him extra time to make payment
or has waived enforcement.

(iif) The debtor has various interim measures available to him to avoid
execution while either a recourse or an application for termination for
execution is being processed. This includes an interruption
(Innehaltung) and a suspension (Aufschiebung).

(b) Ordinary Remedies

If the debtor wishes to oppose the execution but did not have grounds to
do so under the remedies available to him during the execution proceedings,
he must file ordinary proceedings different from the execution proceedings.
The debtor may here have either objections against the claim itself (for
example if additional time for payment has been granted after the enforce-
able judgment was issued) or against the warrant of execution (if for exam-
ple a prerequisite for execution is missing).
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In addition, third parties can also file a remedy. Such would be the case
if the third party wanted to assert that the execution is levied upon prop-
erty to which he/she also has a right.

7. Efficiency of the legal system

The Austrian system is a public, monolithic, non-competitive system. The
most efficient method of enforcement is considered to be the attachment of
earnings. The efficiency of this method of enforcement is due to the avail-
ability of up-to-date information about the debtor’s employment from the
Federation of Austrian Social Insurance Institutions. All persons in employ-
ment are registered with the Federation. This makes attachment of earnings
a speedy and effective enforcement method.

The use of technology is also one of the strengths of the system. In the
enforcement of money claims, the Mahnverfahren (ex parte order for
payment) can be granted in a procedure which is commenced with an online
application for a payment order against the debtor. If the debtor does not
defend him- or herself in due time, the payment order becomes enforceable.
The creditor can also apply online for enforcement.

It seems that the system is overall efficient. In general terms, a charac-
teristic of the Austrian system is that it is not possible to have recourse to
enforcement agencies outside the court structure. Therefore, no competition
between enforcement agencies exists. The efficiency on the system lies in the
efficient administration of justice organized by the State through resources
largely drawn from general taxation. This feature is not dependent on the
enforcement system being a fully integrated element of the court system.
The same features in terms of efficiency, simplicity, absence of competition
among enforcement agencies, and financing, at least in part, through
general taxation, are shared with systems based on enforcement carried out
by administrative bodies.

B. England and Wales
1. The legal basis of law enforcement

Enforcement law in England and Wales has its basis in statute and case law.
The main statutes in this area are the Charging Orders Act 1979 and the
Attachment of Earnings Act 1971. These are complemented by the Civil
Procedure Rules (CPR), the Rules of the Supreme Court (RSC), the County
Court Rules (CCR), and Practice Directions (PD). A White Paper published
by the Department for Constitutional Affairs envisages the passing of new
legislation to modernize and simplify the law of enforcement as a part of a
wide-ranging enforcement review.
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2. Structure of the enforcement agencies

Different enforcement agents coming from both the public and private
sectors undertake the enforcement of judgments in England and Wales. At
High Court level, there are High Sheriffs, Under Sheriffs, and Sheriff’s
Officers. At County Court level, there are court bailiffs who are employed
by the Court Service. Public bodies such as the Inland Revenue and Local
Council Authorities either employ their own agents or contract out the
enforcement of their credit to private bailiffs. In addition, Magistrates’
Courts employ their own agents or again contract out to private bailiffs in
order to recover debts owed to the public sector, including council tax debts
and criminal fines.

(a) High Court sheriffs and officers
Statutory provisions applying to the High Court enforcement personnel are
contained in the Sheriffs Act 1887.

(i) High Sheriff

The High Sheriff is the principal executive officer of the Crown. It is the
oldest continuous Crown appointment and has existed for more than 1,000
years. A High Sheriff is appointed to each county for a period of no more
than one year, has virtually no involvement in enforcement and does not
receive an income from it. The actual duties are traditional and symbolic
and include responsibility for attending to the High Court judges.

(if) Under Sheriff

The High Court judgment enforcement process is very complex. As High
Sheriffs only remain in office for one year, s/he is obliged to appoint Under
Sheriffs who carry out the actual enforcement work. Under Sheriffs are
usually solicitors and often partners in a law firm. Even though they are
responsible for carrying out the High Sheriff’s daily duties, they are not part
of the Court Service. Their conduct is governed by the Law Society.

(iii) Sheriff’'s Officer

The Under Sheriff gives day-to-day instructions to the Sheriff’s Officer. The
Sheriff’s Officer is a private bailiff but he is also an officer of the Supreme
Court. Under Sheriffs are appointed by the High Sheriff and either
employed by the Under Sheriff or self-employed.

(b) Bailiffs

(i) County Court bailiffs

County court bailiffs are employed by the Court Service and are therefore
civil servants who are subject to the Civil Service rules on recruitment and
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monitoring. There are approximately 634 county court bailiffs in England
and Wales. Bailiffs are appointed to assist the District Judge who sits in the
county court. County court bailiffs cannot enforce judgments in excess of
£5,000 except those arising out of an agreement regulated by the Consumer
Credit Act 1974. If the amount of the judgment is between £600 and
£5,000 the creditor can choose between enforcement at High Court or
county court level. Empirical evidence suggests that county court bailiffs
tend to deal with low value non-business debts.

(c) Certificated private bailiffs

The work undertaken by Sheriffs and county court bailiffs represents only
a small proportion of the total volume of warrants enforced nationally, the
majority being enforced by private bailiffs in pursuit of public sector debts.

Some private bailiffs belong to the Certificated Bailiff Association (CBA)
or the Association of Civil Enforcement Agencies. Bailiffs undertaking the
enforcement of certain debts, namely in the areas of distress for rent, road
traffic penalties, and council tax, must be certificated.

Although they are not employed by the Court Service, certificated private
bailiffs are seen as court representatives as they act under a certificate issued
by the court. The court therefore exercises a certain amount of control over
their conduct. There is, however, no formal regulatory control of certifi-
cated bailiffs and no monitoring or auditing of bailiff practices. If a certifi-
cated bailiff is guilty of misconduct, he may be subject to disciplinary action
by the Certificated Bailiff Association.

(d) Non-certificated Private Bailiffs

Some private bailiffs are neither sheriffs nor certificated bailiffs. They
enforce debts where enforcement is not statutorily confined to the author-
ity of county court bailiffs, sheriffs, or certificated bailiffs. There are no
qualification requirements to become a non-certificated private bailiff.
Private bailiffs often belong to private companies or act on behalf of local
authorities, for instance in the recovery of council tax or on behalf of magis-
trates’ courts in the recovery of fines. Private bailiffs are not regulated and
therefore their behaviour is not subject to scrutiny.

3. Conditions for execution

The conditions for execution in England and Wales depend on the execu-
tion method chosen by the creditor. Generally, the creditor needs a warrant
of execution (issued by the County Court) or a writ of fi-fa (fieri facias;
issued by the High Court) in order to start enforcement. For the most
common method—the recovery through the sale of the debtor’s goods—a
warrant of execution or a writ of fi-fa is sufficient. For garnishee proceed-
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ings, the creditor needs in addition a third party debt order by the court. In
order to place a charge on the debtor’s property (land, securities, funds in
court, beneficial interest under a trust), the creditor must secure a charging
order by the court. The attachment of earnings cannot be executed without
an attachment of earnings order by the court.

If the creditor decides to enforce his or her county court judgment using the
Sheriff, which s/he is entitled to choose if the judgment is between £600 and
£5000 (normally the Sheriff deals with High Court judgments, and the
county court judgments are dealt with by a bailiff), the creditor must obtain
a certificate of judgment in the county court, register the judgment as a
High Court judgment, and issue a writ of fi-fa in the High Court, which will
then be passed to the Under Sheriff.

4. Methods of enforcement

The following court-based methods are those currently available to a judg-
ment creditor who wishes to enforce a judgment: Third Party Debt Orders
(previously ‘garnishee proceedings’), placing a charge, attaching earnings,
and selling goods of the debtor to the value of the outstanding debt in
public auctions.

The judgment creditor can use any available method to enforce the judg-
ment and can use more than one method, either at the same time or one
after another (CPR 70.2 (2)). However, the judgment creditor can only be
paid once in respect of the satisfaction of the same credit. Therefore, espe-
cially when more than one method is used at the same time, the judgment
creditor must inform the court—or the sheriff in case of High Court writ of
execution—in writing of any payment received between the date of issue of
the enforcement process and the execution.®

(a) Third party debt orders

Third Party Debt Orders (TPDOs) have been introduced by the Civil
Procedure Rules as from March 2002. Part 72 and supplementary Practice
Directions replace the old rules relating to garnishee proceedings with
clearer and more straightforward provisions. TPDOs are used when the
judgment creditor wishes to be paid by a third party who owes money to
the judgment debtor. The third party is, in most cases, a bank or building
society which holds money in a bank account for the judgment debtor.
Clearly the judgment creditor will have the current account details of the
judgment debtor, be it through Part 71 proceedings (discussed below) or by
other means.

6 PD 70, para 7.
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The judgment creditor can apply’ for a TPDO before a judge without the
need to give notice® to the third party. If the judge grants an interim TPDO
ex parte, he will then appoint a date for a hearing in order to decide
whether to make a final TPDO.? Copies of the interim TPDO, the applica-
tion notice (form), and any documents in support of it, must then be
served!0 on the third party not less than 21 days before the fixed date for
the hearing. The judgment debtor is also entitled to service of the above
mentioned items not less than seven days after they have been served on the
third party and not less than seven days before the date appointed for the
hearing.11

The main effect of the interim TPDO is to prevent the third party from
making any payments that would reduce the amount it holds for the judg-
ment debtor to below the amount due to the judgment creditor and the
fixed costs12 of the application.12 If this causes hardship to the judgment
debtor, he can apply for a hardship payment order under CPR 72.7. If the
third party is a bank or building society, the interim TPDO also imposes
duties upon it to be performed within seven days of being served with the
interim TPDO: (1) to carry out a search and identify all accounts held with
it by the judgment debtor; (2) to disclose the account details and balance to
the court and the judgment creditor within 7 days of being served with the
interim TPDO; and (3) if no account is held or the bank or building society
is unable to comply with the order for any other reason, to inform the court
and the judgment creditor of that fact.1* A third party other than a bank or
building society has to inform the court and the judgment creditor in writ-
ing within seven days of being served with the interim TPDO if he claims
not to owe any money to the judgment debtor or to owe less than the
amount specified in the order.1®

The third party is advised that no payment should be made to the judg-
ment creditor at this stage. The third party should wait for a final TPDO to
avoid the risk of having to pay twice if the TPDO is not made final.18 If the
third party or the judgment debtor objects to the order being made final, he
must file and serve written evidence stating the grounds for his objections
on the other parties not less than three days before the hearing.1”

7 CPR 72 PD 1 gives detailed rules regarding the form of application and the information
that should be contained therein are in CPR 72 PD 1.

8 CPR 72.3. It is clear that, in such proceedings, urgency is of the essence. Further, giving
notice would create the risk of the money 'disappearing’.

9 CPR 72.4.

10 CPR 72.5. For rules relating to service, see CPR Part 6. 11 bid.
12 See CPR 45.6 13 |bid.
14 CPR 72.6 (1)-(3). 15 CPR 72.6 (4)

16 see Crantrave Ltd v Lloyds Bank plc [2000] QB 917.
17 CPR 72.8
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(b) Charging orders
The Charging Orders Act 1979 and the procedural rules under RSC, Ord
50 and CCR, Ord 31 apply to this type of enforcement. A charging order
allows a judgment to be enforced by placing a charge to the debtor’s land,
securities, funds in court, and beneficial interest under a trust.

The charge enables the creditor to secure payment of money owing
under the judgment. The creditor obtains a charge over a particular asset
but this does not guarantee payment. The fee for a charging order is £50

(c) Attachment of earnings

This enforcement method is only available in the county court. It is an effec-
tive enforcement method where the debtor has continuous employment.
The authority to make attachment of earnings orders is created by the
Attachment of Earnings Act 1971. An application to the county court in the
district in which the debtor resides should be made.

Section 3 of the 1971 Act sets out the conditions which apply to the grant-
ing of the order. The conditions are as follows: (a) the debtor has failed to
pay at least one of the payments due; (b) any order or warrant for the
debtor’s committal under the Debtors Act 1869 must have been discharged
before an attachment of earnings order may be made; (c) the debtor should
have an identifiable employer from whom he received earnings.

The employer must comply with the terms of the order and money
deducted from the debtor’s earnings belongs to the creditor from date of
payment into court, assuming that no petition in bankruptcy has been filed
against the debtor.

The order will lapse if the debtor leaves the employment of the employer
to whom the order was sent. However, the employer must give notice of this
cessation of employment to the court and the order can be revived if redi-
rected to a new employer.

The fee to issue is £50.

(d) Execution by warrant of execution or by writ of fi-fa (fieri facias)

This is still the most commonly used form of execution. Under this method,
an application must be made to the county court or the High Court for the
grant of a warrant of execution or a writ of fi-fa. On the authority of the
warrant or writ, the county court bailiff, or the High Court Sheriff, will
attempt to recover goods to the value of the outstanding debt from the judg-
ment debtor. The goods will then be sold at public auction if the judgment
debtor does not pay his debt.

5. Information about the debtor

The Government proposes the introduction of a new court procedure called
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the data disclosure order (DDO) to assist with the enforcement of judg-
ments. The DDO will be an order of the court applied for by the creditor
or by a licensed enforcement agent acting on the creditor’s behalf. To apply
for a DDO the creditor will need to complete the relevant application form
with the correct fee. Once received by the court a copy of the form will be
sent to third parties from whom information is sought. When the form is
returned to the court by all third parties, the designated court service offi-
cer will assess the information received. They will not release the informa-
tion directly to the creditor; this is to limit the improper use of the data and
respect the principles set out in the Data Protection Act 1998. However, a
notice of the result, indicating which enforcement options could be facili-
tated by the DDO should the creditor wish to apply for them, would be sent
to the creditor or the licensed enforcement agent.

6. The debtor’s remedies

The confrontational nature of enforcement means that grievances will be
common and therefore a simple remedial structure is necessary. The
Government plans to have irregular (including excessive) action by enforce-
ment agencies dealt with by the Complaints Board of the Authority exer-
cising the regulatory and supervisory function. However, illegal action
including wrongful execution will continue to be dealt with by the courts.
Whereas there is currently a distinction between distraint and execution,
the proposal would remove this distinction and the remedy would be simple
damages up to the value of the goods plus any relevant special damages.

The Government also wishes to introduce a provision to the effect that
interpleader action should be limited to claims of full ownership, and that
therefore ‘if on application made within seven days after the date of execu-
tion of the warrant by the debtor or any other person who owns a seized
article the judge is satisfied that the article is exempt from distress, an order
releasing the article from the distress shall be made.’

Furthermore the Government proposes to abolish the ancient and little
used remedy of replevin as they consider that the remedies for illegalities
and irregularities will be sufficient. There appears to be no need for a sepa-
rate remedy for illegal seizure of goods.

7. Efficiency of the system

(a) Inefficiency due to difficulties in gathering information

It is widely acknowledged that the existing system of judgment enforcement
is ineffective primarily because it is an out-of-date system that has not
evolved in line with the demands of the modern world and modern
commercial practice. It is for this reason that the present Government has
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undertaken a complete review of the system and recently issued a White
Paper in relation to reforming it.

Court service statistics show that, in relation to warrants of execution,
which make up approximately 85 per cent of all enforcement action, about
35 per cent of warrants actually issued are paid. This figure would rise to
75 per cent if ‘unenforceable’ warrants were excluded. Unenforceable
means those that are not legally enforceable by reason of an incorrect
address or for some other reason such as that the debtor is bankrupt.

The high volume of warrants of execution in comparison to the other
enforcement methods can perhaps be partly attributed to the tradition of
this enforcement method dating back hundreds of years but it may also be
said that it is indicative of the fact that judgment creditors have little infor-
mation about the debtor on which they are able to take an informed deci-
sion. All that is required to issue a warrant of execution is the debtor’s name
and address. In contrast, an attachment of earnings order requires the
debtor’s earnings, their expenditure and their employer’s details. As the
current system relies on the creditor obtaining information from the debtor,
it is not surprising that the judgment creditor opts for methods which
require as little information as possible but prove not to be the most
successful enforcement method. If, on the other hand, more information
was readily available for the creditor, then he would be more likely to
choose a method that produced results.

There are of course means of obtaining information about the debtor,
such as an oral examination procedure (CCR Ord 25, rr 3 and 4). However,
such a procedure takes time and more money.

It is for this reason that one of the recommendations put forward by the
Lord Chancellor’s Review has been that information about the debtor be
made available from other sources in order that delay in enforcement is
reduced and that the information (come from an independent source and
therefore by its very nature) be more reliable. This recommendation has
been adopted by the Government in its White Paper in the form of a Data
Disclosure Order.

(b) Inefficiency due to the current fee structure

The current fee system is governed by the principle that the debtor should
bear the costs if s/he delays payment of the debt. The problem is that the
creditor obtains debt recovery services from the public and private sector
but does not pay for them. Creditors therefore have no interest in what the
service costs. On the other hand, the system is not favourable to the credi-
tor either. The more the judgment debtor has to pay in costs, the less the
creditor recovers. Attachment of earnings would therefore often be more
beneficial to both debtor and creditor; however, it is the warrant that is
most often resorted to.
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The Government proposes a major change to the existing fee structure
by introducing an upfront fee payable by the creditor before any enforce-
ment action is taken. This represents a radical departure from the current
principle that the debtor should bear all the costs. The Government’s
economic analysis identified this up-front fee, in conjunction with better
access to information, as a key element in the profitability and probability
of enforcement. It is suggested that an upfront fee will encourage the cred-
itor to improve the quality of the information that s/he has to provide to the
enforcement agent. The Government’s preferred option is a negotiable fee
within a band with a fixed floor and a ceiling for debts below a value
threshold to be determined by regulation—the floor providing a minimum
return for the enforcement agent and a ceiling protecting the debtor, the fee
being recoverable when enforcement is successful.

Currently problems are caused if the debtor offers to repay the debt
directly to the creditor after the warrant has been handed to the enforce-
ment agent, as the agent may have undertaken work for which he may
charge a legitimate fee. If, however, the creditor does accept payment from
the debtor after issuing the warrant, they should be able to recover the
amount of the up-front fee (which they will already have paid to the
enforcement agent) in addition to the judgment debt. The enforcement
agent will retain the fee and the fee will be recoverable from the amount
owed by the debtor to the creditor.

(c) Overall assessment of the system

The enforcement system in England and Wales is fragmented. It is not easy
to apply to it the three dichotomies ‘public vs private’, ‘monolithic vs
pluralistic’, and ‘non-competitive vs competitive’. On balance, however, it
can be said that the systems edges towards a private, pluralistic, and
competitive model. This will particularly be the case if and when the
Government plans to modernize enforcement law are carried into effect. It
is worth expanding on this point.

At present, to a foreign creditor faced with the problem of enforcing a judg-
ment credit, the system may well appear confused and inefficient. The
Government has undertaken a major review of enforcement law that will lead
to simplified and more efficient enforcement structures and procedures.
However, the English system has its advantages. Because of its historical devel-
opment and the absence of major comprehensive reforms in recent times,
several enforcement agencies are entrusted with the responsibility of enforcing
judgment credits. This creates competition in two ways. The first clearly relates
to competition in respect of the enforcement of the same type of judgment
credits. The second relates to competition in respect of the comparative effi-
ciency of different structures that, though not necessarily performing the same
tasks as regards the same categories of judgment credits, perform the same
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function and can, therefore, be compared in terms of efficiency of processes
and outcomes. The model is, however, not one of competition in real terms
because the systems of incentives and disincentives for the user of the
service, being the judgment creditor, and the provider of the service, being
the enforcement agent, is not based on the elements of supply, demand, and
price. The system can be defined as being in a state of evolving pluralism
that may lead, aided by appropriate legislative and regulatory reforms, to a
pluralistic competitive privatized model under the supervision of the courts.
The advantages of such a system would be those of competition based on
appropriate incentives and disincentives for the service users and the service
providers. However, a clear disadvantage of the system would be that inter-
national cooperation would be more difficult since cooperation is facilitated
by the existence of a centralized public law-based structure bearing the
responsibility for enforcing all the judgments. Furthermore, a system that
places emphasis on the judgment creditor as the user of the service may be
more appropriate when significant amounts of money are at stake and, as
a consequence, a serious degree of involvement of the creditor should be
expected. It may be less appropriate for small or uncontested debts where
a creditor faced with difficult choices as to which enforcement agency to
resort to and bearing the financial risks of the failure to enforce the judg-
ment may well consider it more convenient to give up his right altogether.
There must clearly be safeguards built into the system to ensure that small
judgment debts can be efficiently and effectively enforced.

C. France
1. The legal basis of enforcement

Various pieces of legislation are applicable to the enforcement of judgments
depending on the assets against which the judgment is to be enforced as well
as the particular enforcement measures.

Enforcement of judicial decisions in France is principally governed by a
statute dated 9 July 1991 and its implementation decree of 31 December
1992. The scope of this statute however only concerns enforcement on
movable property and protective measures.

The execution upon immovable property is regulated in articles 673 to
779 of the Code de Procédure Civile (1806).

Some other enforcement procedures are codified in special codes. For
these measures, the statutory law of 1991 represents what could be consid-
ered the general law on enforcement proceedings.

2. Structure of the enforcement agencies

Enforcement of judgments is considered to be a prerogative of the State in
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that it falls within the realm of the State’s imperium. In the vast majority of
instances it is carried out by public officers known as huissiers de justice.

(a) Huissiers de justice

The huissier is often responsible for the entire enforcement procedure,
although should he encounter any difficulties he may submit them to the
juge de I'execution (JEX) or the Ministére Public (the Department of the
Public Prosecutor) for consideration and for the appropriate measures to be
taken. The JEX is a judge with general authority to deal with all difficulties
arising from the enforcement of judgments.

The huissier may only undertake the enforcement procedure upon
request of a creditor residing within the area of his territorial authority
(upon delivery of the titre exécutoire—this normally being a final judgment
against the debtor). It is also the creditor who chooses the measure to be
directed against the debtor by the huissier as well as the asset against which
execution is to be directed.

The huissiers are independent and private agents of law enforcement
who run their own business and can hire clerks. Their remuneration comes
exclusively from the fees paid by the creditors or debtors, and such fees are
determined by reference to the value of the claim. They are financially inde-
pendent from the State. Nevertheless, the fees are regulated for those duties
which are within their exclusive authority. For other duties that are not of
their exclusive authority (for example drafting private documents, assis-
tance, representation), the huissier can freely determine the fee.

Even though they are financially independent, the huissiers are ‘officiers
ministériels’ (public officers) (ie their documents have notarial value). It is
the huissier’s competence to issue writs and lead the procedures within the
district of the tribunal d’instance (district court level) of their residence. The
huissier can also be appointed to undertake investigations.

The professional ‘guild’ of the huissiers is supervised by the Ministry of
Justice, and a huissier can be prosecuted by the Public Prosecutor
(Procureur de la République) if a complaint is filed against him. The depart-
mental chambers of the huissiers control their members, conduct investiga-
tions, and audit the accounts of the huissiers.

(b) Other enforcement agents
Beside the huissiers there are four other types of enforcement agents with
specialised duties.

(i) The auctioneer (commissaire-priseur) is also a public officer and has
the monopoly on judicially ordered auction sales of movable property.

(ii) In addition, the tribunal de commerce (commercial court) can engage
a goods broker (courtier en merchandise) to sell on auction the whole-
sale goods that have been the subject of an attachment.
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(iii) As regards attachment of earnings, it is the greffier du tribunal d’in-
stance (the court clerk of the tribunal d’instance) that has an important
role in the attachment of a debtor’s earnings.

(iv) Fourthly and lastly, notaries and solicitors play a residual role in
enforcement procedure. They can register judicial securities (nantisse-
ment de fond de commerce, hypothéque) and can also issue the order
for attachment of immovable property (les saisies immobiliére) to the
huissier.

3. Conditions for execution

The titre exécutoire is the order delivered in the name of the State that gives
the creditors the power to obtain enforcement of the judicial decision. The
executory character of the order is established by the ‘formule exécutoire’
which is inserted in the judgment. Ordinarily a titre exécutoire will only be
given if the decision is final (ie there is no possibility of appeal) although the
judge may allow for interim execution.

4. Methods of enforcement

Under French law, the general principle is that all the debtor’s assets are
liable to execution to discharge any debt owed to his creditors. The credi-
tor chooses: (1) the assets on which execution is to be levied; (2) the
enforcement measure that appears most suitable to him. There is no order
of priority of enforcement measures except in relation to the execution of
immovable property.

As for movable assets, the four main methods of execution are judicial
sale, attachment of cars, attachment of earnings, and third party debt orders.

(a) Judicial Sale (saisie-vente d’un bien corporel)

The judicial sale targets movable property of the debtor that is either in the
debtor’s or a third party’s possession. The attachment of the movable prop-
erty is carried out by the huissier. The attachment consists of a formal
prohibition to the debtor to dispose of the property in question. The
attached property remains in the debtor’s possession. Following a one-
month period, the attached property can be sold at a public auction.

Some assets fall within the category of non-attachable property. Non-
attachable property comprises basic household equipment of the debtor and
his or her equipment necessary to perform his or her profession, as well as
items vital for the care of a disabled or ill person.

(b) The attachment of motor vehicles (saisie de véhicule terrestre a
moteur)
The attachment of motor vehicles can take place by one of two methods:
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(a) by registration of the seizure with the préfecture (police headquarter),
thereby rendering impossible any transaction on the vehicle; the debtor is
notified within eight days after the registration, and the freezing effect of
the measure lasts for two years; (b) the vehicle is physically immobilised; the
huissier indicates his or her details on the vehicle, and after notification the
debtor has one month to challenge the measure or to pay. If the debtor does
not react, the vehicle can either be sold (and the sales revenue passed on to
the creditor) or become the property of the creditor.

(c) The attachment of earnings (saisie de rémunérations)

The debtor’s salary is divided into three parts. To provide a minimum
amount for the debtor’s living expenses, the minimum wage is not attach-
able. A second part of the salary is only attachable to alimony creditors.
The third part is attachable by all creditors. The competence to order
attachments of earnings rests solely with the tribunal d’instance (county
court level). The attachment is preceded by a procedure of conciliation
between debtor and creditor. If the conciliation fails, the greffier du tribunal
(the court clerk) proceeds to the attachment procedure within eight days
after the failed settlement attempt. S/he notifies the employer and the
debtor. The employer has 15 days to inform the court about the legal posi-
tion of the employee and then deduct from the employee’s monthly salary
the maximum amount permitted under law to be paid to the greffier of the
court who is responsible for the distribution of the money among the cred-
itors.

(d) Third party debt orders or garnishment (saisie-attribution des créances
de somme d’argent)

This method of enforcement allows the creditor to prevent a third party
against whom the debtor is judicially enforcing a debt from paying the
debtor and to obtain from such third party direct satisfaction of his debt.

As soon as the garnishment is notified to the third party, the creditor
becomes owner of the third party money up to the amount of his debt.
Third parties must inform the huissier about the extent of their debt to the
debtor. The huissier notifies the debtor within 8 days of the garnishment,
and if the measure has not been challenged by the debtor after a month, the
creditor is entitled to be paid. If insolvency proceedings have been started
against the debtor, the creditor remains protected if the notification took
place before the beginning of the insolvency procedure.

If the third-party debtor is a bank, the bank must inform the huissier
about all the accounts of the debtor and their balance. On a strict reading
of the law, a garnishment would have a freezing effect on all bank accounts,
even if the debt amounts to less. To avoid the economic paralysis of the
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debtor, banks place the amount seized in a special bank account and in rela-
tion to the remaining amounts ask the debtor to subscribe to other guaran-
tees to protect the bank as well as other debtors. This practice, however,
depends on the agreement of all parties and/or the intervention of the JEX.

5. Information about the debtor

Investigations into the debtor’s financial situation might contravene the
principle of privacy, banking secrecy, and data protection legislation. It
seems, however, intolerable that the enforcement of a court judgment may
be stultified due to a lack of information about the debtor’s assets. The solu-
tion adopted in French law is as follows. The huissier can ask the depart-
ment of the public prosecutor (Procureur de la République) for assistance
in order to obtain the debtor’s personal data. Enquiries relating to the
private affairs and financial situation of the debtor are strictly controlled by
law. The department of the public prosecutor is the only authority empow-
ered to enquire into the debtor’s personal data. The huissier him or her self
does not have direct access to the information. He must ask the Procureur
de la République for the information s/he needs. The Procureur de la
République will then make the appropriate enquiry. The information that
the department of the public prosecutor can disclose to the huissier consists
of the debtor’s address, the address of the debtor’s employer, and the details
of the debtor’s bank account. The use of the information provided by the
department of the public prosecutor is limited to the specified judgment
being enforced. The unauthorised use of the information other than for the
purpose of the execution of the specified judgment for which it was
requested is a criminal offence. However, empirical evidence suggests that
the effectiveness of the criminal sanctions is doubtful other than in the cases
of flagrante delicto.

This system for disclosure of information about the debtor is not very
successful given the work overload of the department of the public prose-
cutor. Enquiries about the debtor’s affairs and financial situation take time.
Generally, the information, once obtained, is outdated when the depart-
ment of the public prosecutor finally communicates the data to the huissier.
As a consequence, private organizations providing investigative services
have emerged.

6. The debtor’s remedies

The debtor does not have a remedy against the titre exécutoire .

Remedies against irregular and illegal enforcement of judgments are
remedies against the huissier’s action. There are three responsibilities: civil,
disciplinary, and criminal. The huissier’s criminal liability will not be
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further discussed in this context as it does not provide a direct remedy to
the debtor.

The huissier is responsible to the debtor and the third parties in tort
(faute délictuelle). On this basis, the debtor can sue on four grounds: a) lack
of information; b) lack of advice; c) irregular measures; d) illegal measures.
The JEX is competent to hear an action in tort relating to the responsibil-
ity of the huissier if his conduct has caused a loss to the debtor during the
enforcement proceedings. The Tribunal de Grand Instance has jurisdiction
in all other cases, such as for example nullity of the writ.

In addition, the debtor can obtain the stay of execution or the with-
drawal of the enforcement measure. The JEX is competent to rule on this
claim as well as to decide on the responsibility of the huissier and creditor
for loss incurred due to unjustified or irregular execution.

As regards disciplinary responsibility, the huissier can be prosecuted by
the Procureur de la République (who represents the Ministry of Justice)
when s/he does not comply with the professional requirements of probity,
honour, and tact. The breach of disciplinary rules needs to be intentional in
order to lead to sanctions. Negligence might however engage civil responsi-
bility. The departmental chambers and the tribunal de grand instance (high
court level) are competent to investigate and apply the sanction of tempo-
rary or permanent interdiction from office.

7. The efficiency of the system

The French enforcement system is private, monolithic, and competitive. The
huissiers de justice are public officers when they exercise enforcement func-
tions but they are also members of a regulated profession which they exer-
cise for profit by organizing their own practice, hiring employees, and
competing with other huissiers for business. Therefore, although there are
public officers, their enforcement activity is not financed through general
taxation and their nature is closer to that of a professional in private prac-
tice than to that of a public body. Furthermore, the system is based on a
competitive model although competition takes place among independent
enforcement agents that are members of the same profession rather than
among different enforcement agencies. The analysis of the French system
shows that a competitive model does not necessarily presuppose a fully
privatized system. It also shows that the concepts of the private as opposed
to the public nature of the enforcement agent are relative. The huissiers de
justice are public officers but exercise a profession for profit and are orga-
nized in firms on a private law basis. Their characterization as public offi-
cers, therefore, follows from the exercise of a public function rather than
from the nature of the agent. Furthermore, the system of remedies against
illegal and irregular execution is modelled on the law of tort and the



76 Mads Andenas and Renato Nazzini

huissier’s liability in tort for unlawful conduct causing a loss to the debtor.
This model clearly points to the private law nature of the enforcement
system. However, the supervision by the JEX over the entire enforcement
process seems to point in the different direction.

The main problem in the French system is perceived to be the difficulty
in obtaining information about the debtor’s assets. This is due to the fact
that the huissier does not have direct access to information on the debtor’s
assets. Nor is there any provision for the huissier or the creditor to apply to
the court for assistance in this matter. The necessary involvement of the
department of the public prosecutor is the cause of the inefficiency. The
Procurer de la République is generally overloaded with work and does not
have, and is unable to obtain, updated information on the debtor’s assets.
This has led to a very rare use of the powers of the public prosecutor to
obtain information about the debtor’s assets and to an increasing use of
private investigative agencies.

A feature of the system which is considered to be very effective is the use
of periodic penalties (astreinte) that may be applied in order to persuade the
debtor to comply with the judgment as soon as possible. This seems to be
particularly effective, however, in cases of orders for specific performance
rather than in cases of enforcement of money judgments.

Other areas are more difficult to assess. The ambivalent role of the
huissier de justice, who owes duties to the creditor and the debtor at the
same time, is a good example. The huissier may succeed in building a new
direct link between creditor and debtor, which may lead to the case being
settled. Furthermore, if the huissier can secure the debtor’s cooperation,
including as regards disclosure of his assets, he can more efficiently advise
the creditor on the method and timing of the enforcement. On the other
hand, the duties of the huissier to inform and advise the debtor may be in
conflict with his duties to enforce the judgment on behalf of the creditor.
Overall, however, the ambivalent role of the enforcement agent under
French law can be regarded as adding to the efficiency of the enforcement
system as one single person unites two interests and is familiar with both
parties of the enforcement proceeding.

The principles on recoverability of costs in enforcement proceedings also
lead to inefficiencies. Huissiers charge fees for their work that are set by
State regulation in relation to the value of the claim. The huissier’s fees are
paid by the creditor initially, and are then recoverable from the debtor.
However, legal fees incurred after the date of execution and fees of any
private detectives are not recoverable. These can be substantially higher
than the fees charged by the huissier. As a consequence, the creditor bears
part of the costs of the enforcement proceedings which erodes part of the
credit.
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D. Germany
1. The legal basis of enforcement

German enforcement law for civil claims is codified in Chapter 8 (para-
graphs 704-945) of the Code of Civil Procedure, Zivilprozessordnung
(ZPO). Additional provisions relating to execution of immovable property
are to be found in the Code regulating sequestration and public sale (Gesetz
Uber die Zwangsversteigerung und Zwangsverwaltung, ZVG). The organi-
zation of the courts as well as the status of the bailiffs and court officers is
governed by the Act on the Organization of the Civil Courts,
Gerichtsverfassungsgesetz (GVG) and by the Act on Court Officers,
Rechtspflegergesetz (RPfIG).

2. Structure of the enforcement agencies

(a) General

In Germany, enforcement proceedings are considered to be an essential
function of the State which is exclusively exercised by State organs
according to binding legal provisions. Therefore, apart from the rare and
limited exception of distress, any kind of ‘law enforcement’ carried out
other than through the prescribed procedures and by the appointed
bodies is strictly forbidden. The Federation and the Federal States must
provide for efficient enforcement agencies and procedures, because,
according to the case law of the German Constitutional Court, the consti-
tutional guarantee of access to justice also includes efficient enforcement
proceedings.

(b) Courts

Enforcement is carried out by the enforcement courts (Vollstreckungs-
gerichte), these normally being within the local courts (Amtsgericht) where
the property to be seized or attached is located. The Vollstreckungsgerichte
has competence in relation to the following:

« Enforcement of monetary claims through garnishment proceedings (for
example bank accounts) or other attachments of property rights;

< Execution on immovable property of the debtor by way of the registra-
tion of an enforcement mortgage, or by the forced sale or forced admin-
istration of the real estate;

< Imposition of fines for the debtor’s refusal to disclose assets under oath;

e Grant of required authorization in respect of certain enforcement activ-
ities. For instance, while bailiffs are responsible for the execution of
movable property, some of their tasks, such as searching a home with-
out the owner’s consent, are subject to the prior authorization of the
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enforcement court. The judge’s intervention is required by the German
Constitution.18

Most of the functions conferred on the enforcement court are actually
performed by the court clerk (Rechtspfleger). His responsibilities include
garnishment proceedings and enforcement measures relating to real estates.
However, in difficult cases, especially matters involving the constitutional-
ity of a legal provision or the application of foreign law, the court clerk
must refer the case to the judge.

Court clerks are civil servants. Therefore, they are fully subject to disci-
plinary control, which includes their working hours, and their income
derives fully from a fixed salary. However, paragraph 9 of the
Rechtspflegergesetz grants them independence in their judicial and admin-
istrative activities (sachliche Unabhéangigkeit) in a way which is similar to
judicial independence. As a consequence, they are not directly subject to the
directions of the enforcement judges. Their decisions may be appealed to
the district court. The supervision of the court clerks does not at all corre-
spond to the close supervision of bailiffs by the enforcement judge.

In practice, the court clerks (Rechtspfleger) are the most important
enforcement agents, as they carry out most forms of seizure, especially
garnishments. Additionally, the number of garnishments is much higher
than the number of seizures of movable property.

(c) Bailiffs (Gerichtsvollzieher)

Bailiffs are responsible for the execution on movable property (including
negotiable instruments) by way of seizure and public sale, for the delivery
or recovery of assets, and for evictions. Bailiffs are also responsible for the
service of documents relating to other forms of seizure. In 1998, German
legislation conferred on the bailiffs the additional responsibility of obtain-
ing a declaration of the debtor’s assets.

Bailiffs are mainly remunerated by salary, although part of their income
derives from fees charged to the creditor for performance of enforcement
tasks. Such fees are subject to caps. The costs incurred by the creditor in the
enforcement of a judgment are recoverable from the debtor.

Normally, several bailiffs are appointed to the local courts. Judgment
creditors may directly apply to the general court office which will help them
to identify the competent bailiff. The competence of the responsible bailiff
is determined by reference to the domicile of the debtor or the location of
the assets to be seized.

While in the 19th and early 20th centuries, a competitive system was in

18 Art 13(2) of the Constitution.
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place, nowadays bailiffs have a monopoly in a defined area of territorial
competence (Bezirkssystem, district system). Therefore, the earnings of a
bailiff depend to some extent on the kind of district s/he is responsible for.
The rules on territorial competence exclude any form of competition.

Bailiffs act under the supervision of the enforcement judge although they
maintain an office under their own responsibility and at their own expense.
The judgment creditor and the debtor, as well as any affected third person,
may challenge the legality of any action of the bailiff before the enforcement
court.

If the bailiff neglects the duties set out in the regulations by gross negli-
gence, he will be held personally liable to the State for damages occurring
to debtors or creditors.

Additionally, the federal state employing the bailiff is liable for his simple
negligence under the terms of State responsibility.

(d) Judges
The main competence of the judges in enforcement matters relates to the
control of the bailiff’s actions. The bailiff’s actions can be challenged before
the enforcement judge. Additionally, the intervention of the judge is also
necessary if enforcement measures infringe upon certain constitutional
rights of the debtor, for example if the bailiff intends to search the home of
the debtor without his consent!® or if the creditor applies for an arrest
(imprisonment) of the debtor.20

Some of the court clerk’s actions may be challenged before the enforce-
ment judge. Additionally, the enforcement judge will become involved if the
enforcement procedure is complex, for instance if the constitutionality of a
legal provision is questioned, or the application of foreign law is in issue.

As a result of the constitutional guarantee of judicial independence, judi-
cial activity is only subject to the judicial review exercised by the superior
courts.

(e) Debt recovery agencies

The monopoly on enforcement possessed by the State and the interdiction
of any kind of enforcement activity carried out outside the prescribed legal
framework does not exclude the existence of private services for the recov-
ery of debts. There are many such services in Germany, most of them orga-
nized by attorneys. However, no debt recovery service may achieve the
satisfaction of the credit regardless of the debtor’s cooperation.

19 Art 13 of the Constitution. 20 Art 104 of the Constitution.
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3. Conditions for execution

Enforceable instruments are mainly judgments which have become res judi-
cata and provisionally enforceable judgments. Paragraph 794 ZPO contains
an additional list of enforceable instruments such as court settlements
(Prozessvergleiche), court cost orders (Kostenfestsetzungsbeschlisse),
enforceable default summons (Vollstreckungsbescheide, based on orders for
payment (Mahnbescheide)), decisions granting the exequatur on arbitral
awards and enforceable instruments of public notaries (Notarielle
Urkunden).

4., Methods of enforcement

(a) General

The German system relies on the creditor’s initiative: it is up to the creditor
to gather the necessary information and to decide on the method of enforce-
ment by applying directly to the competent organ. The competent organ
then carries out the enforcement, although it is up to the creditor to choose
a different method if the selected measure fails.

German law distinguishes between the enforcement of monetary claims
(paragraphs 803-82a ZPO) and of non-monetary claims (paragraphs
883-98 ZPO).

The following methods of enforcement are available depending on
whether the claim is monetary or not:

= Execution on movable property: this may involve the seizure of property
at the debtor’s home; the movable property is then sold by public sale;

e Third party debt order (garnishment): this method may be used for
monetary debts and non-monetary debts;

e Execution on immovable property: this includes the registration of a
mortgage in the creditor’s favour, forced sale, and forced administration;

= Fines or even imprisonment: this is a method of enforcement used where
the action is to force a person to refrain from doing an act.

(b) Provisional measures

Provisional execution may be allowed before the judgment is final. This
may be avoided by the debtor if security is provided. Provisional measures
are designed to secure future enforcement of either monetary claims or non-
monetary claims.

An arrest is aimed to protect monetary claims. It provisionally attaches
assets (including third-party debts) by merely freezing them. If these
measures are unlikely to succeed, imprisonment of the debtor may be
ordered.
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An injunction may be ordered with respect to a particular object of liti-
gation. Restraining orders or interim payments may also be granted.

5. Information about the debtor

It is the creditor’s task to gather information on the debtor’s location and
to find out the whereabouts of suitable assets on which execution can be
levied. Normally, the enforcement agents do not conduct investigations to
uncover debtors’ assets. German law does not allow enforcement agents
special access to information. The current situation is very burdensome for
the judgment creditors and their legal representatives. In practice, private
investigators provide information about the location and the financial situ-
ation of the debtor.

If it is clear to the bailiff when undertaking a seizure of property that the
property subject to the seizure will not suffice to satisfy the creditor’s debt,
he can question the debtor about any claims he holds against third parties,
and can then pass on this information to the judgment creditor. He can also
ask any person in the debtor’s household about the debtor’s employer and
pass this information on to the creditor. Third parties are not, however,
obliged to respond to these questions, and the bailiff must inform them
about their right to refuse to answer.

Only if attempts at seizure have been or are likely to be unsuccessful can
the judgment creditor request the bailiff to summon the debtor to disclose
all his assets on solemn declaration. The debtor is required to attend a hear-
ing and to provide the required information on solemn affirmation. If the
debtor contests his obligation, the enforcement court, in the person of the
court clerk, will hear the case. On the creditor’s request, the same court, but
this time with a judge presiding, may even order the imprisonment, for a
term of up to six months, of a debtor who refuses to give the solemn decla-
ration. If the debtor makes the required declaration at the hearing, the
bailiff normally files the declaration (which is delivered on a standard form)
at the enforcement register and sends a copy to the creditor. During a period
of three years following the hearing, the debtor must give an additional
declaration, if a creditor (in possession of a titre exécutoire) shows that
there are reasons to believe that the debtor disposes of a new source of
income. Registration lapses after three years, but the debtor can also get his
name removed from the register if he satisfies the judgment creditor in the
interim.

In practice, the main function of the debtor’s declaration is not to
disclose his assets but to provide an incentive to the debtor to pay volun-
tarily. The declaration of assets is registered on the ‘debtor’s register’ which
is maintained by the enforcement court and available to any creditor seek-
ing information about the financial situation of the debtor (some local
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courts even offer electronic registers accessible via internet). The debtor’s
creditworthiness is thus a matter of public record, and in practice a person
who is on such a record will find it very difficult to obtain credit.

6. The debtor’s remedies

The German system of legal remedies is particularly complicated and
confusing. Generally, the remedies can be divided into two groups accord-
ing to the nature of the defect complained of. The first group deals with
procedural irregularities. The second group refers to objections and
complaints derived from substantial law (Vollstreckungsgegenklage) and to
third-party complaints in opposition (Drittwiderspruchsklage).

Remedies relating to procedural irregularities vary depending on
whether the act complained of has been performed by the bailiff or by the
court clerk. If the act complained of has been performed by a bailiff, the
main remedy in this respect is the execution complaint
(Vollstreckungserinnerung). This complaint is heard by the judge of the
enforcement court competent for the territory where the bailiff’s conduct
(Gerichtsvollzieher) took place.

As far as the conduct of the court officer (Rechtspfleger) is concerned,
the situation in relation to the execution complaint is more complicated. If
an ex parte measure has been ordered, the affected party may challenge the
legality of the enforcement measure by a ‘modified complaint’ which is first
reviewed by the Rechtspfleger himself. His decision is subject to a review by
either the district court (Erinnerung, Durchgriffsbeschwerde) or the
enforcement judge himself depending on the circumstances. If a measure is
ordered where both parties have been heard, the court officer’s decision is
again subject to review by either the district court judge or the enforcement
judge depending on the circumstances.

In relation to objections based on substantive law, only those objections
which arose after the end of the last hearing of the case on the merits are
admitted. Any decision of the enforcement court can be appealed and a
second appeal is available to the Federal Supreme Court if the case relates
to a question of general importance.

7. The efficiency of the system

The German system is public, monolithic, and non-competitive. As regards
the monolithic nature of the system, it is true that there are three different
enforcement agencies: a) courts; b) court clerks; ¢) bailiffs. However, they
seem to be integrated in the same overall judicial structure. Court clerks are
officers of the court. Bailiffs maintain their own office and are partly remu-
nerated by fees paid in respect of the performance of enforcement activity.
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However, they are appointed to the court, act under the supervision of the
court, and their acts can be challenged before the enforcement court.
Functionally, at the very least, they act within the realm of public law.

The principal defects of the German system are perceived to be the
following: (1) the difficulty in obtaining information on the debtor’s assets;
(2) the small number of bailiffs; (3) the lack of competition between
enforcement agencies; (4) the complexity of the system of remedies.

As regards disclosure of information about the debtor’s assets, the
German system does not confer on the enforcement agents powers to obtain
disclosure from the debtor outright or access to publicly-held information.
In practice, and unless it can be shown that there is no reasonable prospect
of recovery on the judgment, it is a precondition for the procedure to
summon the debtor to render a declaration that enforcement steps must
have been taken and have been unsuccessful. Furthermore, the number of
bailiffs is very low. Their insufficient number results in a delay of around
six months before s/he takes any action upon a creditor’s request. If no
assets are to be found and a declaration of assets is to be taken from the
debtor, the period of time before the creditor recovers on the judgment can
be excessively long.

The German system is characterized by the absence of competition
between different enforcement agencies. Rechtspfleger are court clerks
while bailiffs are fully integrated in the court system, act under the supervi-
sion of the court, and have a defined territorial competence. There is no
competition between court clerks and bailiffs because their powers are
different in respect of the different methods of enforcement. The costs and
fees system is very rigid too.

With respect to the efficiency of the debtor’s remedies, these are consid-
ered to be particularly complicated and confusing. This may give rise to
unnecessary litigation and requires highly specialized legal advice even in
relatively small and simple cases.

E. Netherlands
1. The legal basis of enforcement

Dutch enforcement law is codified in Book 2 and Book 3, Title 4 of the
Wetboek van Burgerlijke Rechtsvordering (Code of Civil Procedure) and
thus regulated together with civil procedural law. Book 3 deals, inter alia,
with provisional enforcement measures and the exequatur procedure. Book
2 contains rules on the enforcement of judgments and other enforceable
instruments such as monetary awards by the criminal courts or administra-
tive authorities. In addition to the Code, secondary legislation contains
technical provisions on enforcement law.
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2. The structure of the enforcement agencies

Court clerks do not have any special function in the enforcement proceed-
ings, and special enforcement officers like the Rechtspfleger in Germany
simply do not exist.

Three different kinds of professionals deal with execution in the
Netherlands: (1) the gerechtsdeurwaarder (court bailiff); (2) state-employed
enforcement agents; (3) notaries.

(a) The gerechtsdeurwaarder (bailiff)

The bailiff has an independent and central position in the Dutch legal
system. Currently, there are 325 bailiffs and 225 deputy bailiffs in The
Netherlands. The bailiff is responsible for administrative tasks such as
serving processes, serving judgments, carrying out preventive attach-
ments, attachments of assets, evictions, and supervising public auctions.
The bailiff is also allowed to undertake non-administrative practices.
Since the entrance into force of the Act on Bailiffs (2001), bailiffs not only
act independently, but also act in much freer competition with each other.
This has been achieved by relaxing the requirements to start a practice,
giving more freedom in relation to fee arrangements with clients, and
increasing the degree of regulation and supervision of the profession
through the Royal Professional Organization of Bailiffs and the Chamber
of Bailiffs.

The rules of practice are as follows. A candidate bailiff must attain
adequate training and qualifications. He has to present a business plan for
approval by the regulatory authority. After the approval of the business
plan, he can be appointed at the location where he wishes to set up his prac-
tice. In the course of his practice, the bailiff has to comply with statutory
disciplinary rules, codes of conduct, and professional codes. The bailiffs
and deputy bailiffs are responsible for their duties and for complying with
the professional and ethical standards of their profession. In first instance,
the Chamber of Bailiffs examines disciplinary cases.

The Koninklijke Beroepsorganizatie van Gerechtsdeurwaarders (Royal
Professional Organization of Bailiffs) is the umbrella organization for all
bailiffs in the Netherlands. Every bailiff is required to be a member of this
organization. The organization consists of a central board, the national
council of bailiffs, and the general assembly of bailiffs. The board runs the
general management of the organization and is entrusted with the promo-
tion of proper professional conduct. The council of bailiffs decides on the
general policy of the organization, adopts bylaws, and appoints and super-
vises the board. The general assembly advises the council about the profes-
sional codes.
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(b) State-employed enforcement agents

State-employed enforcement agents are only responsible for the collection
of public taxes and dues. However, this work can now be offered, by tender,
to the court bailiffs.

(c) The notary

The notary is the holder of a public office. He is only involved if the execu-
tion regards the sale of immovable property. The notary performs all the
activities relating to the sale.

3. The conditions for execution

In the Netherlands, it is not necessary to apply to the court for a warrant
of execution as a precondition for starting enforcement proceedings.
Enforcement can be commenced if the instrument to be enforced is one that
is defined in article 430 of the Wetboek van Burgerlijke Rechtsvordering.
These include not only decisions of civil courts and arbitral tribunals but
also decisions on monetary claims by criminal courts, administrative
authorities, social insurance institutions, and enforceable notarial instru-
ments. Thus, it is not necessary to obtain a special writ of enforcement.

4. Methods of enforcement

In the Netherlands, a distinction is generally made between direct and indi-
rect enforcement. Direct enforcement procures the satisfaction of the cred-
itor’s rights through a procedure aiming at the final result of transferring
money to the creditor regardless of the cooperation of the debtor. Indirect
enforcement procures the cooperation of the debtor through the imposition
on him of penalties for non-performance of his obligations under the judg-
ment.

Methods of direct enforcement include the following: (1) seizure for the
enforcement of money debts with respect to movable property, shares,
immovable property, ships, and airplanes; (2) garnishment orders. In the
Netherlands, however, there is a general perception that traditional meth-
ods of enforcement are not as effective as the recently introduced system of
periodic penalties.

In addition to the direct enforcement procedures, the indirect method of
the dwangsom (astreinte) is considered to be very successful. This method
consists of an order to the debtor to pay his creditor a sum of money with-
out any connection to the damage the creditor suffered or will suffer in case
of non-performance or overdue performance of the principal obligation.
This order puts the debtor under pressure to fulfil his or her main obligation.
The astreinte is regularly calculated per each day by which the performance
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(of the judicial decision) is delayed or per individual violation of the judi-
cial decision. The range of court orders to which an astreinte can be applied
is remarkably broad and there is wide judicial discretion. The creditor must
apply to the court for an order to be made but the judge is not bound by
any specific amount indicated by the claimant as to the appropriate level of
the periodic penalty.

5. Information about the debtor

Information concerning the debtor can be obtained electronically by a
bailiff (not by other persons) from official (parish) registers. Arrangements
are in place to ensure that bailiffs can obtain confirmation of the correct
information about a party’s name, address, or place of residence. Such
information is also readily available through commercially-provided data-
bases and other information sources. Dutch bailiffs have no access to regis-
ters connected with the social security system or the tax authorities. Neither
is there an official register of places of employment.

6. The Debtor’s remedies

The debtor, the creditor, and third parties can file complaints in respect of
the enforcement procedure with the court having jurisdiction according to
the provisions of the Rechtsvordering. The complaint gives rise to a special
summary proceeding before the president of the District Court.

Particular remedies and safeguards apply when the court makes orders for
periodic penalty payments. If it appears—after the court had imposed an
astreinte—that the main obligation (which shall be secured by the astreinte) is
difficult or impossible to perform, the debtor can request the judge who
ordered the astreinte to lower or revoke the astreinte. Furthermore, once an
astreinte is due, the collection of the amounts can take place only within a
period of six months. The time limit tries to prevent situations occurring where
a mere passive attitude of the debtor will result in excessive debts accruing.

Disciplinary remedies can also be sought against the bailiff and the
deputy bailiff for misconduct.

7. Efficiency of the system

The Dutch system is private, monolithic, and based on competition.
Enforcement is mainly carried out by bailiffs exercising a regulated profes-
sion. There is no competition among enforcement agencies of different
kinds but bailiffs are in competition with each other. This is clearly
conducive to efficiency in that bailiffs have an incentive to provide the best
service on the most attractive terms.
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The problems with the Dutch system follow from the ineffectiveness of
the traditional methods of enforcement. This is due, at least in part, to the
lack of access by bailiffs and creditor to comprehensive and updated infor-
mation about the debtor’s assets. Bailiffs have access to parish registers but
the information they can obtain is very limited. As a result, the enforcement
process is commenced without a clear picture of the debtor’s financial situ-
ation. On the other hand, a factor that contributes to the efficiency of the
system is the possibility of indirect enforcement. The astreinte is considered
to be an effective way to provide powerful incentives to the debtor to
comply with his obligations. This method is frequently employed in the
Netherlands. However, it would appear that a system which relies too heav-
ily on indirect enforcement as a consequence of the perceived inefficiency of
the traditional methods of execution does not strike the right balance. In
particular, and perhaps paradoxically, indirect enforcement relying on peri-
odic penalty payments may be more effective if used against wealthy
debtors who are more inclined to weigh the financial benefits and disad-
vantages of non-payment of the judgment debt. Furthermore, if the debtor
does not pay up his debt, the accrual of the additional debt resulting from
the periodic penalty payment may lead to bankruptcy or insolvency thus
damaging all the creditors without necessarily benefiting the judgment cred-
itor for whose benefit the periodic payment was initially imposed.
Therefore, it would appear that while a system of astreintes contributes to
efficient enforcement, an enforcement process too heavily reliant on the
astreintes and not complemented by efficient methods of direct enforcement
would be imbalanced and inefficient as a whole.

F. Spain
1. The legal basis of enforcement

The enforcement of judicial decisions is governed by articles 538 et seq. of
the Ley de Enjuiciamiento Civil (LEC), which provides for a unified regime
for the enforcement of all sorts of civil claims, both judicial and extrajudi-
cial.

2. The structure of the enforcement agencies

Law enforcement lies within the exclusive competence of the courts which
must ‘determine and enforce that which has been decided’ as prescribed in
the Spanish Constitution (article 117). Once the relevant court has deliv-
ered the titre exécutoire, the judgment creditor may petition the juzgado de
primera instancia (the district court) to start enforcement proceedings and
order the appropriate type of enforcement.
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The Agentes Judiciales (court clerks) carry out seizures. They have police
authority in order to perform their tasks.

3. The conditions for execution

The creditor (through an advocate or procurador if the sum exceeds Euro
900) must request enforcement from the juzgado de primera instancia
(district court) that originally heard the case within five years from the date
on which the final judgment was given. In the request for enforcement the
creditor has to specify:

The titre exécutoire on which the applicant is relying in order to request
enforcement. Final judgments and arbitral awards are titres exécutoire.

The method of enforcement sought, together with the amount claimed
plus interest and costs (which must not exceed 30 per cent of the principal
obligation).

A description of the assets that can be seized, together with a statement
as to whether the debtor considers them sufficient to cover the debt.

If the creditor has indicated that he does not have knowledge of
debtor’s assets that would be sufficient to cover the debt, the creditor may
ask the court to carry out enquiries of financial institutions, public enti-
ties, public registers, and individual and legal persons that the creditor
himself indicates. The court will not carry out such investigations if the
creditor is able to obtain the information himself or through his repre-
sentative.

The debtor’s identity together with the identity of any other person who
may be liable for the debt.

A titre exécutoire must be final. There are specific rules for provisional
enforcement.

On application by the creditor, containing the information indicated
above, the juzgado de primera instancia issues the enforcement order. The
enforcement order is not subject to appeal.

The enforcement order must contain the names of the persons to be
served with the enforcement order, the amount sought, the means to iden-
tify and find the debtor and his or her property which have been approved
by the court, the methods that the court will apply to seize the debtor’s
assets, and the debtor’s previous summons if the matter relates to an extra-
judicial claim.

4. The methods of enforcement

The law on the enforcement of money claims (ejecucién dineraria) is regu-
lated in 133 articles. The main relevant principles are the following.
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(a) Seizure of movable assets

The seizure of assets must always be proportionate, ie the creditor must
never seize a greater value than the amount fixed in the enforcement order,
unless there are no less valuable assets to seize. The enforcement procedure
must always be suspended (if an appeal has been filed) or annulled (if no
appeal is filed) if the debtor pays the amount required by the enforcement
order. The amount of money deposited by the debtor is delivered to the
creditor, unless the enforcement order has been opposed. In the absence of
a specific agreement between creditor and debtor, the court will seize the
assets that are easiest to sell and whose sale is least onerous for the debtor.
If the application of such criteria is difficult or impossible, then the court
will seize assets in the following order: the debtor’s bank account; shares
and other marketable securities; jewellery and works of art; revenues of a
certain value; movable property (including shares that are not marketable);
immovable property; wages and pensions; and, finally, investments, credits,
and rights realisable in the medium- to long- term. A business may also be
seized if the court decides it is appropriate.

(b) Seizure of salaries and pensions

The seizure of salaries, pensions, or other monetary revenues is carried out
by court order addressed to the appropriate entity or person. The addressee
of the order is obliged to transfer the amount indicated to a specified
account.

(c) Seizure of bank accounts

The seizure of a bank account is fairly simple. The court will order the
financial institution to retain a certain amount within the debtor’s bank
account, and the debtor may freely dispose of anything other than that
amount.

(d) Seizure of immovable property

The seizure of immovable property is carried out by a provisional inscrip-
tion in the public land registry. The inscription is the first procedural step
in the process. The seizure of immovable property brings about the satis-
faction of the credit through the sale of the asset.

(e) Unseizeable assets

Some assets cannot be seized by law. Such is the case of household goods,
or the debtor’s clothes and the debtor’s books and instruments that are
necessary for him to exercise his profession. Income equivalent to the mini-
mum wage is also unable to be seized, whether received by wage, pension,
or other form payment. For amounts above the minimum wage, there is a
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