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IV. Preclusive effects of third state judgments

Do the preclusive effects described in Parts Il and Il above (or similar effects) extend in your legal system
to third state judgments?

Comparative response

All of the legal systems analysed have a system for the recognition of third state judgments that is outside
the Brussels/Lugano Regime and any international treaties to which they may be signatory.*' Most legal
systems require that the foreign judgment was rendered by a court that had proper jurisdiction over the
proceedings. This requirement varies slightly depending on whether the system requires that jurisdiction be
analysed according to the law of the state of origin*”* or some other measure of jurisdiction*””. Most legal
systems require that the foreign judgment be irreversible and therefore capable of recognition in its
rendering country.** One legal system specifically noted that the judgment must be considered to have
been given “on the merits” before recognition is possible, although default and consent judgments may
satisfy this requirement.*”

Considerations of due process largely take the form of requirements that proper notice had been given to
the defendant*”®, and one legal system™®” specifically noted that a foreign court must have properly
evaluated the parties’ pleadings and allowed the defendant the right to be heard, as well as ensuring that the
judgment include its reasons. Other variances include that recognition must not be prohibited by statute*”®,
and that the judgment be rendered by a judicial body™”, that is impartial>®. One legal system indicated that

the judgment must have been rendered in personam.’

Three countries indicated that reciprocity was a condition for the recognition of a third country judgment;
however, of those three, only one legal system applied the condition consistently, so that a foreign
judgment would not be recognised unless the recognising country’s judgments would equally be recognised
in the rendering country.’?

Every legal system presented a list of factors that would exclude a foreign court from recognition, largely
based on public policy concerns. Of the concerns listed, the most common was that the foreign judgment
could not be in contravention of the recognising forum’s public policy. This exception varied slightly
amongst the systems evaluated, for example in two legal systems, the wording specified that the judgment

“1 There are no bilateral treaties on recognition and enforcement between Sweden and third states regarding judgments in civil law
matters in general. The main rule is that a third state judgment may not be recognized in Sweden unless there is statutory support
therefore. There is also no statute on a simplified procedure for recognition of third state judgments. Such a statute was proposed in
1968 but was never enacted (see SOU 1968:40). In exceptional situations there is, under the Supreme Court practice, such a simplified
procedure to “transform” the third state judgment into a Swedish one (see Report Sweden, p 45.)

2 France, Romania, Spain (although there is a provision which requires that the foreign proceedings must not have been within the
exclusive competence of the Spanish courts), Switzerland, United States.

4% England & Wales (English private international law), Germany (recognizing court’s law), Netherlands (according to internationally
accepted standards of jurisdiction); Switzerland (specific provisions of Swiss law which are, however, not completely equivalent to
those providing for a Swiss court’s jurisdiction to try the case).

% Note that in England & Wales, Romania, and United States, a judgment becomes final for the purpose of recognition once it has
been rendered, whereas in the other legal systems, a judgment only becomes final (or irreversible) once an ordinary appeal can no
longer be filed or has been filed and completed.

4 England & Wales.

4% France, Germany, Netherlands, Spain, United States.

7 Netherlands.

% England & Wales.

49 Spain, United States.

%% United States.

30! Spain. Please note that “in personam” has been interpreted by the Supreme Court in the sense that the condition seeks to avoid the
recognition in Spain of judgments issued by foreign courts in matters which come under the exclusive international judicial
competence of the Spanish courts (Part IV, p 83).

302 Romania. In Germany, reciprocity applies only where the foreign claim was pecuniary in nature or involved a child/parent matter.
Furthermore, reciprocity will not apply where there would have been no German jurisdiction over the proceedings. In the United
States, reciprocity is only applicable in limited circumstances, e.g. where the foreign judgment is in favour of a national of the
rendering country and against a foreign defendant.
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could not be ‘manifestly contrary’ to public policy’”, whereas another indicated that the judgment could
not be ‘repugnant to notions of” public policy*™, and one that the foreign proceedings must not be ‘opposed
to natural justice’505 . Fraud in the foreign proceedings was also mentioned in several reports.”” Finally, one
legal system also specified that a foreign judgment may not be recognised if the rendering court had
assumed jurisdiction in contravention of a forum selection clause or if the forum was seriously
inconvenient for the defendant and the basis for personal jurisdiction was mere personal service rather than
any substantive connection to the forum.>”’

Lastly, most legal systems indicated that the foreign judgment would not be recognised if it is
irreconcilable with a judgment in prior or pending proceedings.’” Some countries indicated that the
judgment to be recognised must not be irreconcilable with a judgment given in proceedings ineither the
recognising jurisdiction or the foreign jurisdiction (provided in the latter case that the judgment is itself
entitled to recognition)’”, whereas some noted that the irreconcilability applies only to other proceedings in
the recognising forum™'’.

Once a third state judgment is recognised, the court must decide what preclusive effect to give the
judgment. There are two basic theories in relation to this decision. The first can be termed the theory of
equivalent effects. Under this theory, the foreign judgment will be treated as equal to a national judgment
and will consequently have the same effects as a similar decision in the recognising country. Two of the
legal systems analysed clearly apply this theory to the recognition of third country judgments.”'' The other
system for the application of preclusive effects is called the theory of extension of effects. Systems that
operate according to this theory apply the law of the country of origin to determine the preclusive effect of
the foreign country judgment.’'> One legal system appears to apply its own rules, but with reference to the
law of the country of origin on questions such as to whether the judgment is conclusive on a particular
claim or issue.’"

393 Netherlands, Switzerland.

% United States.

%5 England & Wales.

306 England & Wales, France, Romania, United States.

%07 United States. In England & Wales, breach of a dispute resolution clause is recognised as a ground for non-recognition (see Civil
Jurisdiction and Judgments Act 1982, Section 32.

% England & Wales, Germany, Romania, Spain, Switzerland, United States.

% England & Wales, Germany, Switzerland, United States.

310 Romania and Spain.

! Netherlands and Romania.

312 Switzerland and United States. The German Report indicated that there is a debate between both theories that does not seem to
favour either position. In Switzerland, the law of the state of origin will apply unless that law is completely foreign to Swiss law, in
which case Swiss law may be used to modify the effects of the judgment.

3 England & Wales.
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Annex I - Glossary of Terms

abuse of law

To depart from legal use in dealing with a person or thing that typically results in the
violation of one’s due process rights.

abuse of process

The improper and tortious use of a legitimately issued court process to obtain a result that
is either unlawful or beyond the process's scope.

act

1. Something done or performed.

2. The formal product of a legislature or other deliberative body; esp., statute.
Jjudicial act. An act involving the exercise of judicial power (i.e. court).
Jjuridical act. A lawful volitional act intended to have legal consequences.

action (proceedings in court of law)

Any judicial proceeding in a court of justice, by which one party prosecutes another party
and which, if conducted to a determination, will result in a judgment or decree. The
action is said to terminate at judgment. The terms 'action' and 'suit' are used
simultaneously.
action for money paid. At common law, an action by which the claimant could
recover money paid to a third party in circumstances in which the defendant had
benefited.
joint action. An action brought by two or more claimants or defendants.
possessory action. An action to obtain, recover, or maintain possession of property
but not title to it, such as an action to evict a non-paying tenant.

action in personam

An action in which the named defendant is a natural or legal person rather than property.
An in personam judgment is binding on the judgment debtor and can be enforced against
all the property of the judgment debtor.

action in rem
An action determining the title or rights in property or the status of a party or person,
which has effect not merely against the parties but erga omnes.

representative action
Group interest collective actions brought by representative organisations.
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test-case action

Particular to English law, group litigation orders provide for the resolution by one or
more test claims of common issues which have arisen in multiple claims in combination
with the creation of a registry of claims in which those common issues have arisen.

third-party action

An action brought as part of a lawsuit already pending but distinct from the main claim,
whereby a defendant sues an entity not sued by the claimant when that entity may be
liable to the defendant for all or part of the claimant's claim. A common example is an
action for indemnity or contribution.

adjournment
The postponing of the hearing of a case until a later date.

admissibility
The quality or state of a matter or fact allowed to be entered into evidence in a hearing,
trial, or other proceeding.

affidavit
A written, sworn statement of evidence.

affirmative defence

A defendant's assertion of facts and arguments that, if true, will defeat the claimant's or
prosecution's claim, even if all the allegations in the complaint are true. Examples are
duress (in a civil case) and insanity and self-defence.

annul
To declare no longer valid.

appeal in cassation

Appeal to the highest court which has power to quash (casser) the judgments of the lower
courts.

award

A final judgment or decision, esp. the result of an arbitration hearing or the amount of damages
assessed by a Court.

beneficiary

A person to whom another is in a fiduciary relation, whether the relation is one of agency,
guardianship, or trust.

binding

To impose one or more legal duties which must then be obeyed by the persons bound.
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Binding character of a judgment. The binding character includes any binding
effects that a judgment may have on parties, third parties and third persons.

civil justice recourse economy

Prevention of the waste of resources caused by the needless repetition of final judicial
findings.

claim

An interest or remedy recognised at law; the means by which a person can obtain a
privilege, possession, or enjoyment of a right or thing
liquidated claim. A claim for an amount previously agreed on by the parties or that
can be precisely determined by operation of law or by the terms of the parties'
agreement.
matured claim. A claim based on a debt that is due for payment.
unliquidated claim. A claim in which the amount owed has not been
determined.
frivolous claim. A claim that has no legal basis or merit, esp. one brought for an
unreasonable purpose such as harassment.
secured claim. A claim held by a creditor who has a lien or a right of setoff against
the debtor's property.

claimant

The party who asserts a right or demand (blacks); the claimant brings an action against
the defendant.

co-claimant
One of two or more claimants bringing an action in the same litigation.

co-defendant

One of two or more defendants sued in the same litigation or charged with the same
crime.

complaint

The initial pleading that starts a civil action and states the basis for the court's
jurisdiction, the basis for the claimant's claim, and the demand for relief.
amended complaint. A complaint that modifies and replaces the original complaint
by adding relevant matters that occurred before or at the time the action began.
supplemental complaint. An additional complaint that either corrects a defect in the
original complaint or adds relevant matters that occurred after the action began.
third-party complaint. A complaint filed by the defendant against a third party,
alleging that the third party may be liable for some or all of the damages that the
claimant is trying to recover from the defendant.
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conservator
A guardian, protector, or preserver with extended powers. Although judicial appointment

and supervision are still required, a conservator has far more flexible authority than a
guardian, including the same investment powers that a trustee enjoys.

counterclaim

A claim brought by a defendant in response to the claimant’s claim, which is included in
the same proceedings as the claimant’s claim; esp., a defendant's claim in opposition to or
as a setoff against the claimant's claim.

cross-claim
claim asserted between co-defendants or co-claimants in a case and that relates to the
subject of the original claim or counterclaim.

damages

A sum of money awarded by the court as compensation to the claimant.
aggravated damages. Additional damages which the court may award as
compensation for the defendant’s objectionable behaviour.
exemplary damages. Damages which go beyond compensating for actual loss and
are awarded to show the court’s disapproval of the defendant’s behaviour.

decision

Judicial determination after consideration of the facts and the law; esp., a ruling, order, or
judgment pronounced by a court when considering or disposing of a case.

decision on the merits

Decision with reference to a determination of the substantive validity of the claim, or the
court’s designation of the judgment as such.

interim decision

Decision which determines a preliminary or subordinate point or plea but does not finally
decide the case.

procedural decision
Decision on procedural issues.

declaration
A formal statement, proclamation, or announcement, esp. one embodied in an instrument.
declaration of default. A creditor's notice to a debtor regarding the debtor's failure
to perform an obligation, such as making a payment.
Jjudicial declaration. A party's statement, made in court and transcribed, about a
case's material facts.
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defendant
A person sued in a civil proceeding or accused in a criminal proceeding.

defence

A defendant's stated reason why the claimant or prosecutor has no valid case; esp., a
defendant's answer, denial, or plea.
frivolous defence. A defence that has no basis in fact or law.
negative defence. A defendant's outright denial of the claimant’s allegations
without additional facts pleaded by way of avoidance.
peremptory defence. A defence that questions the claimant's legal right to sue or
contends that the right to sue has been extinguished.

demand [for relief]
The assertion of a legal or procedural right.

discovery of documents

Mutual exchange of evidence and all relevant information held by each party relating to
the case.

discontinuance

Notice given voluntarily by the Claimant of his intention to end the claim or of a
Defendant to end his counterclaim. The leave of the Court may be required, depending on
the stage proceedings have reached. (Note: a Defendant can withdraw his defence to
similar effect as a Claimant discontinuing his claim)

dismissal
Termination of an action or claim without further hearing.
agreed dismissal. A court's dismissal of an action with the acquiescence of all
parties.
dismissal without prejudice. A dismissal that does not bar the claimant from re-
filing the action within the applicable limitations period.

doctrine of merger

(Common Law): Doctrine which operates to extinguish all rights of a successful claimant
arising from a cause of action, and instead merges these rights into the rights conferred by
the judgment to create an obligation of a higher nature, which entitles a party to sue for
relief base on the judgment.

election

The exercise of a choice; esp., the act of choosing from several possible rights or
remedies in a way that precludes the use of other rights or remedies.

element
A constituent part of a claim that must be proved for the claim to succeed.
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erga omnes

Describing obligations, rights, or effect toward all. For instance a property right is an erga
omnes right, and therefore enforceable against anybody infringing that right. An erga
omnes right (a statutory right) can here be distinguished from a right based on contract,
which is only enforceable against the contracting party (inter partes).

enforcement

The act or process of compelling compliance with a law, mandate, command, decree,
agreement or judgment.

executor

One who performs or carries out some act or a person named by a testator to carry out the
provisions in the testator's will.

ex parte proceeding
A proceeding in which not all parties are present or given the opportunity to be heard.

expert witness

Person employed to give evidence on a subject in which they are qualified or have
expertise.

extraordinary appeal

Means of recourse not available to a party unless necessary to preserve a fundamental
right that cannot be protected by using ordinary means of recourse.

fact

An actual or alleged event or circumstance, as distinguished from its legal effect,
consequence, or interpretation.

fact in evidence. A fact that has been admitted into evidence in a trial or hearing.
fact in issue. A fact that one party alleges and that the other controverts. material
fact. A fact that is significant or essential to the issue or matter at hand.

operative fact. Fact contained in the operative part of the judgment, i.e. in the actual
decision of the judicial authority on the claims put forward by the parties.

factual cause of action

A group of operative facts giving rise to one or more bases for suing; it may be defined
generally to be a situation or state of facts that entitles a party to maintain an action in a
court.

finality

The status of a conclusive judgment that binds the parties to the proceedings.
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final decision
Decision contained in a final judgment.

final order
An order that is dispositive of the entire case.

finding of fact

A factual deduction drawn from observed or proven facts;

finding of law

An inference on a question of law, made as a result of a factual showing, no further
evidence being required; a legal inference.

finding on the claim
Findings contained in the operative part of the judgment.

form

1. Established behaviour or procedure, usu. according to custom or rule.

2. A model; a sample; an example.

3. The customary method of drafting legal documents, usu. with fixed words, phrases,
and sentences.

grievance
An injury, injustice, or wrong that gives ground for a complaint.

ground
The reason or point that something (as a legal claim or argument) relies on for validity.

group action

A form of legal action in which large groups of people (physical or legal) are represented
by a small group of named parties where the claims of the party/claimant(s) and the
members of the group must be based on common or similar circumstances and the
resulting judgment is binding on all group members. Membership in such a group
typically operates according to either an opt-in or an opt-out basis.

identity of issues

A relationship between two or more issues which are so closely intertwined that a finding
on one automatically means that the same finding applies to the other.

identity of parties
A close relationship between two persons such that they are deemed, for the purpose of
res judicata, to be the same party.
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identity of interests

A relationship between two parties who are so close that suing one serves as notice to the
other, so that the other may be joined in the proceedings.

indemnity

A right of someone to recover from a third party the whole amount which he himself is
liable to pay.

inference

A conclusion reached by considering other facts and deducing a logical consequence
from them.
adverse inference. A detrimental conclusion drawn by the fact-finder from a party's
failure to produce evidence that is within the party's control.

injunction
A court order which either restrains a person from a course of action or behaviour, or
which requires a person to follow another course of action.

interested party

The original parties and their assignees as well as other persons directly affected by a
judgment.

interim proceedings

Proceedings resulting in a interim judgment which determines a preliminary or
subordinate point or plea but does not finally decide the case.

irreversibility
Status of a judgment that is not open to appeal, save in exceptional circumstances

issue

A point of fact or law on which a finding is necessary for the court’s final determination
of the claim. An issue is taken to be one of the conditions for establishing a cause of
action

issue estoppel

(Common Law) Issue preclusion: a doctrine barring a party from re-litigating an issue
determined against that party in an earlier action, even if the second action differs
significantly from the first one.

judgment

Any judgment given by a court or tribunal of a Member State, whatever the judgment
may be called, including a decree, order, decision or writ of execution as well as the
determination of costs or expenses by an officer of the court. It refers to the final order
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contained in the judgment, rather than to the court’s final order and reasons for the
judgment.

annulment of judgment

A retroactive obliteration of a judicial decision, having the effect of restoring the parties
to their pre-trial positions. Types of annulment include reversal and vacation.

conclusive judgment
Authoritative or decisive judgment.

condemnatory judgment
Ordering a party to do or not do something.

consent judgment

A settlement that becomes a court judgment when the judge approves it. In effect, a
consent judgment is merely a contract acknowledged in open court and ordered to be
recorded, but it binds the parties as fully as other judgments.

constitutive judgment
Creating, changing or ending a legal right or status.

declaratory judgment

Confirming or denying a legal status that establishes the rights and other legal relations of
the parties without providing for or ordering enforcement.

default judgment

A judgment entered against a defendant who has failed to answer or otherwise defend
against the claimant’s claim.

dismissal judgment

A final determination of a case (against the claimant in a civil action or the government in
a criminal action) without a trial on its merits.

erroneous judgment.

A judgment issued by a court with jurisdiction to issue it, but containing an improper
application of law. This type of judgment is not void, but can be corrected by a trial court
while the court retains plenary jurisdiction, or in a direct appeal.

entry of judgment

The ministerial recording of a court's final decision, usu. by noting it in a judgment book
or civil docket.
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executory judgment

A judgment that has not been carried out, such as a yet-to-be-fulfilled order for the
defendant to pay the claimant.

final judgment

A court's last action that settles the rights of the parties and disposes of all issues in
controversy, except for the award of costs (and, sometimes, attorney's fees) and
enforcement of the judgment.

interim judgment
An intermediate judgment that determines a preliminary or subordinate point or plea but
does not finally decide the case.

irreversible judgment

Judgment that has reached the stage that it can only be appealed in exceptional
circumstances.

judgment in rem

A judgment that determines the status of a party or the status or condition of property and
that operates directly on the property itself. The phrase denotes a judgment that affects
not only interests in a property but also all persons' interest in the property.

judgment in personam

A judgment as a result of an action in which the named defendant is a natural or legal
person rather than a property. An in personam judgment is binding on the judgment
debtor and can be enforced against all property of the judgment debtor.

judgment on the merits

Judgment made with reference to a determination of the substantive validity of the claim,
or the court’s designation of the judgment as such.

judgment on the pleadings

A judgment based solely on the allegations and information contained in the pleadings,
and not on any outside matters.

money judgment

A judgment for damages subject to immediate execution, as distinguished from equitable
or injunctive relief.

motion to alter or amend the judgment

A party's request that the court correct a substantive error in the judgment, such as a
manifest error of law or fact.
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summary judgment

A judgment obtained by a claimant where there is no defence to the case or the defence
contains no valid grounds. A summary judgment can be obtained without a trial or
hearing. A defendant can also obtain summary judgment if he or she can establish that the
claimant has no real prospect of succeeding on the claim.

void judgment

A judgment that has no legal force or effect, the invalidity of which may be asserted by
any party whose rights are affected at any time and any place, whether directly or
collaterally.

judgment creditor

A person having a legal right to enforce execution of a judgment for a specific sum of
money.

judgment debtor
A person against whom a money judgment has been entered but not yet satisfied.

jurisdiction
The area and matters over which a court has legal authority

leave

Permission; some steps in legal action require the permission of the court. For example a
losing party may require leave to appeal.
application for leave to appeal. A motion requesting an appellate court to hear a
party's appeal from a judgment when the party has no appeal by right or when
the party's time limit for an appeal by right has expired.

legal cause of action
A (breach of) rule of law which gives rise to one or more bases for suing.

joint liability
Parties who are jointly liable share a single liability and each party can be held liable for
the whole of it.

several liability

A person who is severally liable with others may remain liable for the whole claim even
where judgment has been obtained against the others.

limitation period
The period within which a person who has a right to claim against another person must

start court proceedings to establish that right. The expiry of the period may be a defence
to the claim.
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lis pendens

Doctrine which prevents new proceedings between the same parties on the same claim,
even if an ordinary appeal has been lodged against the first judgment or if the time for
such an appeal has not yet expired

maladministration

Maladministration is administration that leads to injustice because of such factors as
excessive delay, bias or arbitrary decision-making.

means of recourse (ordinary)
Any means by which a party can appeal a judgment, including appeal in cassation.

extraordinary means of recourse

Means of recourse not available to a party unless necessary to preserve a fundamental
right that cannot be protected by using ordinary means of recourse.

motion
An application by one party for an order in their favour

named parties
The parties named in the summons and the judgment record.

new cause of action

A claim not arising out of or relating to the conduct, occurrence, or transaction contained
in the original pleading.

notice

Legal notification required by law or agreement, or imparted by operation of law as a
result of some fact (such as the recording of an instrument).
legal notice. Notice arising by presumption of law from the existence of facts and
circumstances that a party had a duty to take notice of, such as a registered deed
or a pending lawsuit.
direct notice. Actual notice of a fact that is brought directly to a party's attention.
due notice. Sufficient and proper notice that is intended to and likely to reach a
particular person or the public; notice that is legally adequate given the
particular circumstance.
express notice. Actual knowledge or notice given to a party directly.
fair notice. 1. Sufficient notice apprising a litigant of the opposing party's claim. 2.
The requirement that a pleading adequately apprise the opposing party of a
claim.
implied notice. Notice that is inferred from facts that a person had a means of
knowing and that is thus imputed to that person. Also termed indirect notice;
presumptive notice.
public notice. Notice given to the public or persons affected.
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reasonable notice. Notice that is fairly to be expected or required under the
particular circumstances.

non-parties

Persons who have not directly participated in the proceedings giving rise to judgment and
who are not connected in a legally relevant ay to the Claimant, Defendant or another
participant in the proceedings or the subject matter of the action. Also called ‘third
persons’ or ‘strangers’.

on the merits

reference to a determination of the substantive validity of the claim, or the court’s
designation of the judgment as such.

operative part
The actual decision of the judicial authority on the claims put forward by the parties.

order

A written direction, instruction or command delivered by a court or judge.
evidentiary order.Orders to take or preserve evidence
interim order. Order which determines a preliminary or subordinate point or plea
but does not finally decide the case.

ordinary appeal

Appeal available to the party if made according to the procedural rules, including taking
account of the time limitation period.

other participants

Persons who are directly participate in the proceedings, which includes co-defendants and
co-claimants as well as third parties.

particulars of claim
This document contains details of the claimant’s claim.

party

One by or against whom an action is brought or who is otherwise involved in litigation as
a named party on the court record. For purposes of res judicata, a party to proceedings is
a person who has been named as a party and has a right to control the lawsuit either
personally or, if not fully competent, through someone appointed to protect the person's
interests.

party autonomy

The doctrine that people have the right to bind themselves legally based on mutual
agreement and free choice, and thus should not be hampered by external control such as
governmental interference.
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persons connected to the Claimant, Defendant and other participants

Persons who have not directly participated in the proceedings giving rise to judgment but
who are connected in some way to the Claimant, Defendant or another participant in the
proceedings or to the subject matter of the action.

preclusive effect, claim

Rules of preclusion affecting the raising of claims which a legal system considers to have
been determined in earlier proceedings.

preclusive effect, issue

Rules of preclusion affecting attempts to re-open issues of fact or law which a legal
system regards as having already been determined in earlier proceedings. It thus entails
the binding effect of findings on issues of fact or law contained in a judgment’s reasons.
raise issue preclusion offensively. In support of a claim.
raise issue preclusion defensively. As a defence to a claim.

preclusive effect, wider

Rules of preclusion which beyond those provided for by claim preclusive effect and issue
preclusive effect and operate to preclude the raising of claims or re-litigation of issues
which are considered to have been determined by an earlier judgment, e.g. on the basis of
procedural fairness or abuse of process.

privy, privies
‘Legal successors’ of the original parties, including privies by blood, title or identity of
interest. Typically used in common law jurisdictions.

privity
Concept intrinsically linked to substantive and procedural rules of law governing the
relationships that form the subject of a dispute and those governing the relationships
between the parties and third parties.
procedural privity. A person is or is deemed to be a privy.
substantive privity. It is accepted that one is not or should not have been a party, but
because of the relationship with a party, that person becomes bound.

plea
A defendant's reply to a charge put to him by a court; i.e. guilty or not guilty.

pleading,

1. A formal document in which a party to a legal proceeding sets forth or responds to
allegations, claims, denials, or defences. The main pleadings are the claimant's complaint
and the defendant's answer. 2. A system of defining and narrowing the issues in a lawsuit
whereby the parties file formal documents alleging their respective positions.
alternative pleading. A form of pleading whereby the pleader alleges two or more
independent claims or defences that are not necessarily consistent with each
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other, such as alleging both intentional infliction of emotional distress and
negligent infliction of emotional distress based on the same conduct.

amended pleading. A pleading that replaces an earlier pleading and that contains
matters omitted from or not known at the time of the earlier pleading.

defective pleading. A pleading that fails to meet minimum standards of sufficiency
or accuracy in form or substance.

issue pleading. The common-law method of pleading, the main purpose of which
was to frame an issue.

sham pleading. An obviously frivolous or absurd pleading that is made only for
purposes of vexation or delay.

precedent

The decision in an earlier case which established principles of law which act as an
authority for future cases of a similar nature.

provisional measures
Temporary measures taken by the court in the interim of legal proceedings, usually for
protective reasons, e.g., an interim injunction.

quash

Power of a higher court to annul a decision or judgment of a lower courts; i.e. to declare
no longer valid.

reasons for judgment

The document or part of the judgment setting out the reasons on which the court’s
decision is founded.

recognising state
State in which recognition of the judgment, for whatever purpose, is sought.

(claim for) relief

The redress or benefit that a party asks of a court.
interim relief. Relief that is granted on a preliminary basis before an order finally
disposing of a claim for relief.

rejoinder
The defendant's answer to the claimant’s reply.

remedy

The means of enforcing a right or preventing or redressing a wrong; anything a court can
do for a litigant who has been wronged or is about to be wronged. The two most common
remedies are judgments that claimants are entitled to collect sums of money from
defendants and orders to defendants to refrain from their wrongful conduct or to undo its
consequences.
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provisional remedy A temporary remedy awarded before judgment and pending the
action's disposition, such as a temporary restraining order, a preliminary
injunction, a prejudgment receivership, or an attachment.

reply
The claimant's response to the defendant's plea or answer. The reply is the claimant’s
second pleading, and it is followed by the defendant's rejoinder.

right
A legally enforceable claim that another will do or will not do a given act; a recognised
and protected interest the violation of which is a wrong. A is said to have a right that B
shall do an act when, if B does not do the act, A can initiate legal proceedings that will
result in coercing B. In such a situation B is said to have a duty to do the act. Right and
duty are therefore correlatives, since in this sense there can never be a duty without a
right.
legal right The capacity of asserting a legally recognised claim against one with a
correlative duty to act.
procedural right A right that derives from legal or administrative procedure.
substantial right An essential right that potentially affects the outcome of a lawsuit
and 1s capable of legal enforcement and protection, as distinguished from a mere
technical or procedural right.
right in personam. An interest protected solely against specific individuals.
right in rem A right exercisable against the title to property and the rights of the
parties, not merely among themselves, but also against all persons at any time
claiming an interest in that property.

service

Steps required by rules of court to bring documents used in court proceedings to a
person’s attention.

set aside
Cancelling a judgment or order or a step taken by a party in the proceedings.

setoff

1. A defendant's counter-demand against the claimant, arising out of a transaction
independent of the claimant’s claim.

2. A debtor's right to reduce the amount of a debt by any sum the creditor owes the
debtor; the counterbalancing sum owed by the creditor.

settlement
A voluntarily agreement by the claimant and defendant to settle their civil case.

statement

1. A verbal assertion or nonverbal conduct intended as an assertion.
2. A formal and exact presentation of facts.
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false statement. An untrue statement knowingly made with the intent to mislead.
sworn statement. A statement given under oath; see ‘affidavit’.

statement of claim
A claimant’s initial pleading in a civil case.

statement of defence
The defendant's answer to the claimant’s statement of claim.

statement of fact

A form of conduct that asserts or implies the existence or non-existence of a fact. The
term includes not just a particular statement that a particular fact exists or has existed, but
also an assertion that, although perhaps expressed as an opinion, implies the existence of
some fact or facts that have led the assertor to hold the opinion in question.

state of origin
State from which the judgment emanates.

stay

A suspension of court proceedings. This remains in effect until an order has been
followed. No action may be taken in the case other than an application to have the stay
lifted. A case can also be stayed when an offer of payment is accepted or if the court feels
it is necessary.

strangers

Persons who have not directly participated in the proceedings giving rise to judgment and
who are not connected in a legally relevant ay to the Claimant, Defendant or another
participant in the proceedings or the subject matter of the action. Also called ‘third
persons’ or ‘non-parties’.

strike out

Striking out means the court ordering written material to be deleted so that it may no
longer be relied upon.
striking a case out. The court can strike out a case (prevent all further proceedings)
if a party fails to comply with a rule, practice direction or court order. It can also
happen if it appears there are no reasonable grounds for bringing or defending a
claim. Either party (the defendant or the claimant) can ask the court to strike a
case out.

summary proceeding

A non-jury proceeding that settles a controversy or disposes of a case in a relatively
prompt and simple manner.
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summons

A writ or process requiring the person to whom it is directed to appear and answer or to
produce evidence to the court issuing the summons.

third party

Person(s) other than the principal Claimant or Defendant or co-claimants and co-
defendants who become party(ies) in the course of the proceedings. A third party may be
relevant because he or she owes the defendant money. In that case the defendant can
issue a third party notice against such a party.

tribunal

A tribunal is a body exercising judicial or quasi-judicial functions outside and distinct
from the State’s regular judicial system. Tribunals adjudicate disputes within specific,
pre-defined areas such as immigration or employment disputes.

Treaties, regulations, and regimes

Brussels Convention

1968 Convention on jurisdiction and the enforcement of judgments in civil and
commercial matters [1972] OJ L 299/32. Established a system on jurisdiction and
enforcement of judgments in civil and commercial matters between the Member States of
the EEC. Was eventually converted into an EC Regulation in 2002.

1978 Accession Convention

Convention on the accession of the Kingdom of Denmark, Ireland and the United
Kingdom of Great Britain and Northern Ireland to the Convention on jurisdiction and the
enforcement of judgments in civil and commercial matters and to the Protocol on its
interpretation by the Court of Justice (Signed on 9 October 1978) [1978] OJ L 304/1.

1982 Accession Convention

Convention on the accession of the Hellenic Republic to the Convention on jurisdiction
and enforcement of judgments in civil and commercial matters and to the Protocol on its
interpretation by the Court of Justice with the adjustments made to them by the
Convention on the accession of the Kingdom of Denmark, of Ireland and of the United
Kingdom of Great Britain and Northern Ireland (Signed on 25 October 1982) [1982] OJ
L 388/1.

Lugano I Convention

Convention on jurisdiction and the enforcement of judgments in civil and commercial
matters (Signed on 16 September 1988) [1988] OJ L 319/9. This Convention was signed
between 16 Member States of the EEC and certain Member States of the European Free
Trade Association (“EFTA”), including Iceland, Norway, and Switzerland. Extended the
scope of the application of the rules of the Brussels Convention.
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Brussels Regulation

Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters [2001] OJ L
12/1. The Regulation simplifies the system on jurisdiction and enforcement of judgments
in civil and commercial matters established by the Brussels Convention.

Lugano II Convention

Convention signed on 30 October 2007 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters that will simplify the system
on jurisdiction and enforcement of judgments in civil and commercial matters established
by the Lugano Convention.

Brussels/Lugano Regime

Regime that consists of the rules of the Brussels (Convention) Regulation and the Lugano
Convention that simplifies the system on jurisdiction and enforcement of judgments in
civil and commercial matters amongst 27 EU Member States and 3 EFTA Member
States.
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Claims (2) and (3) are not barred since they have different object (Part I[I.A.3). Claim (4) will be
barred since judgment in claim (1) will have preclusive effect on G, as co-debtor (Part 11.A.9).
Claim (5) is not barred since it concerns different parties and object (Part I1.A.3).

Scenario 4B

H’s claim (1) is unsuccessful.

Would this fact make any difference to the conclusions for claims (1), (2), (3) and (4) in 5A
above?

No

Scenario 4C

H’s claim (1), as in 4A above, is unsuccessful, after which his insurance company compensates
him for the Euro 1000 and the value of the watch.

(2) H’s insurance company claims Euro 1000 against F.

What effect would the judgment in claim (1) have in claim (2)?

Even though the Romanian case law has not settled the relationship between insurer and insured
as regards the res judicata effects, it is to be expected that the judgment in claim (1) will preclude

claim (2) only insofar as it concerns the amount already settled in the former (Euro 500) (see part
IILA.3 and 9).

Contract claim example

D and E enter into negotiations for the distribution by D of widgets manufactured by E and agree
heads of terms. The parties subsequently fall out.

Scenario 5A

(1) D brings a claim against E seeking an injunction to restrain E from distributing widgets through
another company in breach of an alleged exclusive distribution arrangement. E successfully
defends the claim on the ground that no contract was concluded.

(2) D brings a claim against E seeking damages for the same breach of the alleged exclusive
distribution arrangement. E does not enter an appearance in the action.

What effect would the judgment in claim (1) have in claim (2)?
If in the dictum of judgment (1) the court determined that there has been no contract between the

parties, as an issue of law, then such may be presumed to be the truth in the second case. The
court may look at this matter ex officio. (see Part 11.B.1 and 4).
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Scenario 5B

As 5A above, but E does defend the action, again on the ground that no contract was concluded.
Would this fact make any difference to the conclusions in 5A above?

The only difference is that E could raise this issue as well.

Scenario 5C

As 5A above, but in claim (1) E seeks and obtains a declaration that no contract was concluded.
Would this fact make any difference to the conclusions in 5A above?

The conclusion in 5A took into account an almost similar scenario. Such issue preclusion is valid
a fortiori if such declaration is made by the court.

Scenario 5D

As 5A above, but E's defence in claim (1) is unsuccessful.
What effect would the judgment in claim (1) have in claim (2)?

In such case the determination of whether there has been a contract will have to be settled in
judgment (2).

Scenario 5E

As 5A above, but claim (2) is brought by the assignee of D’s “contractual” rights.
Would this fact make any difference to the conclusions in 5A above?

Since the assignee is the legal successor of D, the answer would be similar (see part 11.A.9).

Scenario 6

As 5A above, but in claim (1) D obtains judgment by default.
Would this fact make any difference to the conclusions in 5A above?

Similar response.
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Spain

Please note that according to the provisions of the Spanish legal system only final judgments,
upholding or rejecting the parties’ claim/s, will have the effect of substantive res iudicata (see
National Report, Part 11.A.1, p19).

Tort claim example (1)

In June 2007, a jet-ski piloted by A but owned by B, also on board as a passenger, collides with a
jet-ski piloted by C. A and B suffer personal injuries, and both jet-skis are damaged beyond repair

Scenario 1

(1) B brings a fault based tort claim against C seeking damages for personal injury, including lost
income during June 2007 resulting from his personal injury. C successfully defends the claim on
the ground that A was solely to blame.

(2) B brings a second fault based tort claim against C seeking damages for (a) additional lost
income during June 2007, and (b) medical costs, resulting (in each case) from his personal injury.

(3) B brings a fault based tort claim against A seeking damages for personal injury.
B’s insurer pays B’s claim for the value of the jet-ski less a deductible

(4) B brings a fault based tort claim against C seeking to recover, by way of damages for damage
to property, his insurance deductible.

(5) B's insurer brings a fault based tort claim against A and C seeking to recover, by way of
damages for damage to property, the amount paid to B.

e  What effect would the judgment in claim (1) have in claim (2)?

Judgment in claim (1), rejecting B’s claim/s on the ground that A was solely to blame, will
have the effect of substantive res iudicata preventing subsequent proceedings between B
and C (see National Report, Part 11.A.3, p22). The Court will find there is a final decision with
identical cause of action (causa petendi) between the same parties and it will issue an order
for the discontinuance of the proceedings (see National Report, Part 11.A.1, p20).

Please note that res iudicata even extends to questions not judged, insofar as not expressly
raised in the proceedings ... which is what happens with claims supplementary to another
principal claim or other questions which could have been raised but were not raised,
provided there is a strong link between them and the main object of the proceedings, as
maintaining in time the uncertainty of litigation, in which objectively and causally the plaintiff
could have enforced all of the claims he had against the Defendant, is in breach of the legal

guarantees of the threatened party ... arguments now to a large extent expressly
incorporated in Article 400 of the new Civil Procedure Act (see National Report, Part II.A.3,
p24).

e  What effect would the judgment in claim (1) have in claim (3)?
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Judgment in claim (1) will be taken into account by the Court in fresh proceedings between B
and A (C successfully defended the claim on the ground that A was solely to blame).
However, res iudicata will not take effect provided there is not identity of the parties (see
National Report, Part 11.A.3, p22 and 25).

¢ What effect would the judgment in claim (1) have in claim (4)?

Judgment in claim (1), rejecting B’s claim/s on the ground that A was solely to blame, will
have the effect of substantive res iudicata preventing subsequent proceedings between B
and C (see National Report, Part 11.A.3, p22). The Court will find there is a final decision with
identical cause of action (causa petendi) between the same parties and it will issue an order
for the discontinuance of the proceedings (see National Report, Part 11.A.1, p20).

e What effect would the judgment in claim (1) have in claim (5)?

B's insurer is entitled to bring a fault based tort claim seeking to recover the amount paid to
B as Spanish law attributes standing to a person other than the holder of the right (B) for the
bringing of the corresponding proceeding (there is a kind of procedural substitution due to
the subrogatory action contemplated in Article 43 of the Law 50/1980 of October 8, 1980 on
Insurance Contracts).

By virtue of the said provision a creditor (B’s insurer) who is the holder of a credit right
against the debtor (B) may be subrogated in the position of the latter and exercise the
actions and rights of which the latter is the holder against third parties (A and C) [see
National Report, Part 11.A.7, p35].

In the proceedings between B’s insurer and C, the Court will find there is a final decision with
identical cause of action (causa petendi) and it will issue an order for the discontinuance of
the proceedings (please see the first answer of Scenario 1). Nevertheless, in the
proceedings between B’s insurer and A, the Court will find there is no res iudicata and it will
order the continuance of the proceedings (please see the second answer of Scenario 1).

Scenario 2A

(1) B brings a fault based tort claim against A and C seeking damages for personal injury. B
succeeds against both A and C.

(2) A brings a fault based tort claim against C seeking damages for personal injury. C relies on
A's contributory fault as a total or partial defence.

What effect would the judgment in claim (1) have in claim (2)?

The positive effect of res iudicata involves the obligation of the Court to follow absolutely
what was declared in the previous proceeding, where the subject-matter of the second
proceeding partially coincides with that of the first, both being concerned, to that extent, with
the same judicial dispute (i.e. A’s contributory fault)

The positive effect of res iudicata acts in the sense of not being able in a subsequent
proceeding to decide a specific matter, question or disputed point in a manner contrary to or
different from how it was resolved or decided in a previous proceeding (see National Report,
Part 11.B.1, p45).



British Institute of International and Comparative Law 120

Scenario 2B

As 2A above, but C successfully defends claim (1) on the ground that A was solely to blame, with

the result that A alone is liable to B.
What effect would the judgment in claim (1) have in claim (2)?

Please see the previous answer.

Scenario 3

B dies as a result of the accident

(1) A, as B's personal representative, brings a fault based tort claim against C seeking damages

for B’s personal injury/wrongful death.

(2) A brings a fault based tort claim against C seeking damages for his own personal injury.

(3) B’s family members (including A) bring a fault based tort claim against C seeking damages for

grief/loss of dependency.

Please note that the Spanish Civil Code distinguishes between legal representatives
(holders of the parental authority or patria potestas and persons legally responsible for a
ward of court) and ‘voluntary’ representatives (acting with full powers on behalf of someone).
Regarding these two types of representation it must be taken into account the following: (a)
the voluntary representation becomes extinguished because of the represented person’s
death (B). Therefore, Spanish law does not attribute standing to A in order to bring a fault
based tort claim against C seeking damages for B’s death; (b) Spanish law only attributes
standing to those damaged by someone’s death (family members or not). Therefore, only
those damaged by B’s death would be entitled to file a claim against C seeking damages.

Taking into account the previous comments, Scenario 3 (1) (2) would not be possible
according to the provisions of the Spanish legal system (A, as B’s personal representative,
would not be entitled to claim for damages).

Notwithstanding the above, in an abstract Scenario, there would not be identity of parties
because A appears in one proceeding as holder of legal or voluntary representation of a third
party (B) and in a second proceeding in his own name. Therefore, res iudicata will not take
effect provided there is not identity of the parties (see National Report, Part [I.A.3, p25-26).

Tort claim example (2)

Two thieves, F and G, enter H’s house and steal a Swiss watch and Euro 1000.

Scenario 4A
(1) H successfully brings a claim against F for Euros 500.
(2) H brings a further claim against F for the remaining Euros 500.

(3) H brings a claim against F for the value of the watch.
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(4) H brings a claim against G for Euros 1000.

(5) F brings a claim against G for Euros 250 seeking a contribution towards the amount of his
liability towards H in claim (1).

e  What effect would the judgment in claim (1) have in claim (2)?

Please note that questions not raised but which could have been raised in previous
proceeding are also covered by res iudicata, preventing them being reproduced in
subsequent proceedings:

‘Res iudicata even extends to questions not judged, insofar as not expressly raised in the
proceedings ... which is what happens with claims supplementary to another principal claim
or other questions which could have been raised but were not raised, provided there is a
strong link between them and the main object of the proceedings, as maintaining in time the
uncertainty of litigation, in which objectively and causally the plaintiff could have enforced all
of the claims he had against the Defendant, is in breach of the legal guarantees of the
threatened party ... arguments now to a large extent expressly incorporated in Article 400 of
the new Civil Procedure Act (see National Report, Part 11.A.3, p24).

This is an effort to avoid the proliferation of litigation on the same matter, precluding
subsequent proceedings that involve issues that could and should have been raised
previously (see National Report, Part II.C, p50).

e  What effect would the judgment in claim (1) have in claim (3)?

Please see the previous answer.

e  What effect would the judgment in claim (1) have in claim (4)?

Having recovered Euros 500 from F, H is entitled to bring an action against G for only Euros
500 and the value of the watch.

In this way, it must be taken into account that if the creditor (H) opts to claim against only
one of the joint and several debtors (F) and judgment is given against that debtor, the debt
may only be enforced against the assets of that debtor and not those of the others who have
not participated in the proceeding and have not had judgment given against them. If the
creditor (H) does not have the debt paid with the assets of the Defendant debtor (F), there is
nothing to prevent him from claiming against another or other joint and several debtors (G)
who will not be able to argue the negative effects of res iudicata (see National Report, Part
ILA.9, p41).

e  What effect would the judgment in claim (1) have in claim (5)?
Judgment in claim (1) will be taken into account by the Court in fresh proceedings between F

and G. However, res iudicata will not take effect provided there is not identity of the parties in
both proceedings (see National Report, Part [I.A.3, p22 and 25).

Scenario 4B

H’s claim (1) is unsuccessful.
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e  What effect would the judgment in claim (1) have in claims (2) and (3)?
Please see the first and second answers in Scenario 4A.

e  What effect would the judgment in claim (1) have in claim (4)?

H is entitled to bring an action against G for Euros 1000 and the value of the watch.

If the creditor (H) does not have the debt paid with F’s assets, there is nothing to prevent him
from claiming against another or other joint and several debtors (G), who will not be able to
argue the negative effects of res iudicata (see National Report, Part [1.A.9, p41).

e  What effect would the judgment in claim (1) have in claim (5)?

F is not entitled to bring a claim against G for Euros 250 because he has not paid any
amount to H. Therefore, his claim will be rejected.

Scenario 4C

H’s claim (1), as in 4A above, is unsuccessful, after which his insurance company compensates
him for the Euro 1000 and the value of the watch.

(2) H’s insurance company claims Euro 1000 against F.
What effect would the judgment in claim (1) have in claim (2)?

H's insurance company is entitled to bring a claim seeking to recover the amount paid to H
as Spanish law attributes standing to a person other than the holder of the right (H) for the
bringing of the corresponding proceeding (there is a kind of procedural substitution due to
the subrogatory action contemplated in Article 43 of the Law 50/1980 of October 8, 1980 on
Insurance Contracts).

By virtue of the said provision a creditor (H's insurance company) who is the holder of a
credit right against the debtor (H) may be subrogated in the position of the latter and
exercise the actions and rights of which the latter is the holder against third parties (F and G)
[see National Report, Part Il.LA.7, p35].

In the proceedings between H’s insurance company and F, the Court will find there is a final
decision with identical cause of action (causa petendi) and it will issue an order for the
discontinuance of the proceedings. Nevertheless, in the proceedings between H’s insurance
company and G, the Court will find there is no res iudicata and will order the continuance of
the proceedings.

Contract claim example

D and E enter into negotiations for the distribution by D of widgets manufactured by E and agree
heads of terms. The parties subsequently fall out.

Scenario 5A

(1) D brings a claim against E seeking an injunction to restrain E from distributing widgets through
another company in breach of an alleged exclusive distribution arrangement. E successfully
defends the claim on the ground that no contract was concluded.
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(2) D brings a claim against E seeking damages for the same breach of the alleged exclusive
distribution arrangement. E does not enter an appearance in the action.

What effect would the judgment in claim (1) have in claim (2)?
Concerning judicial decisions on preliminary injunctions or provisional measures (medidas
cautelares), as they are only aimed at obtaining provisional protection, they do not have res

iudicata effect with regard to the parties’ main claim/s (in this case the damages for the
breach of the exclusive distribution arrangement) [see National Report, Part I.D, p18].

Scenario 5B
As 5A above, but E does defend the action, again on the ground that no contract was concluded.
Would this fact make any difference to the conclusions in 5A above?

Please see the previous answer.

Nevertheless, please note that the judicial decision on preliminary injunctions given in claim

(1) will be taken into account by the Court in the main proceedings between D and E (E
successfully defended the claim on the ground that no contract was concluded).

Scenario 5C

As 5A above, but in claim (1) E seeks and obtains a declaration that no contract was concluded.

Would this fact make any difference to the conclusions in 5A above?

Please see the previous answer.

Scenario 5D

As 5A above, but E's defence in claim (1) is unsuccessful.

What effect would the judgment in claim (1) have in claim (2)?
Concerning judicial decisions on preliminary injunctions or provisional measures (medidas
cautelares), as they are only aimed at obtaining provisional protection, they do not have res
iudicata effect with regard to the parties’ main claim/s [see National Report, Part I.D, p18].
Nevertheless, please note that the judicial decision on preliminary injunctions given in claim

(1) will be taken into account by the Court in the main proceedings between D and E (E’s
defence in proceedings on preliminary injunction was unsuccessful).

Scenario 5E
As 5A above, but claim (2) is brought by the assignee of D’s “contractual” rights.

Would this fact make any difference to the conclusions in 5A above?
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This fact would not make any difference to the conclusions in 5A above because judicial
decisions on preliminary injunctions do not have res iudicata effect with regard to the parties’
or the assignees’ main claim/s.

Scenario 6
As 5A above, but in claim (1) D obtains judgment by default.
Would this fact make any difference to the conclusions in 5A above?

This fact would not make any difference to the conclusions in 5A above.
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Sweden

Introduction to the Swedish responses

In the following examples we assume that the time to appeal against the first judgment has
elapsed and that no appeal has been made.

When it in the following is said that a judgment has res judicata effects, this means that the court
in the second litigation must render a final decision where the claim will be dismissed on
procedural grounds.

The fact that a judgment has no preclusive effects does not prevent it from having evidentiary
effects in a subsequent litigation.

Tort claim example (1)

In June 2007, a jet-ski piloted by A but owned by B, also on board as a passenger, collides with a
Jjet-ski piloted by C. A and B suffer personal injuries, and both jet-skis are damaged beyond
repair

Scenario 1

(1) B brings a fault based tort claim against C seeking damages for personal injury, including lost
income during June 2007 resulting from his personal injury. C successfully defends the claim on
the ground that A was solely to blame.

(2) B brings a second fault based tort claim against C seeking damages for (a) additional lost
income during June 2007, and (b) medical costs, resulting (in each case) from his personal injury.

(3) B brings a fault based tort claim against A seeking damages for personal injury.
B’s insurer pays B’s claim for the value of the jet-ski less a deductible

(4) B brings a fault based tort claim against C seeking to recover, by way of damages for damage
to property, his insurance deductible.

(5) B's insurer brings a fault based tort claim against A and C seeking to recover, by way of
damages for damage to property, the amount paid to B.

¢ What effect would the judgment in claim (1) have in claims
(2) The judgment will preclude claim a) (additional lost income for June) due to res judicata.

There will be no preclusive effects as regards claim b) (medical costs). (See National Report, part
ILA.3, p. 16.)

(3) No preclusive effect. (See National Report, part IILA.1 p 13 and 11.A.9 p. 30).
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(4) No preclusive effect. (See National Report, part 11.A.3, p. 16.)
(5) No preclusive effect. (See National Report, part 11.A.3, p. 16.)

e What effect would a judgment in claim (4) (whether in favour of or against B) have in
claim (5)?

No preclusive effects due to the fact that the Insurance company has acquired B’s right to
compensation from A and C before the litigation. (See National Report, part 11.A.9 p. 30 f.)

Scenario 2A

(1) B brings a fault based tort claim against A and C seeking damages for personal injury. B
succeeds against both A and C.

(2) A brings a fault based tort claim against C seeking damages for personal injury. C relies on
A's contributory fault as a total or partial defence.

What effect would the judgment in claim (1) have in claim (2)?
No preclusive effect. (See National Report, part [I.LA.1 p 13 and 11.A.9 p. 30).

Scenario 2B

As 2A above, but C successfully defends claim (1) on the ground that A was solely to blame, with
the result that A alone is liable to B.

What effect would the judgment in claim (1) have in claim (2)?
No preclusive effect. (See National Report, part [I.A.1 p 13 and 11.A.9 p. 30).

Scenario 3

B dies as a result of the accident

(1) A, as B's personal representative, brings a fault based tort claim against C seeking damages
for B’s personal injury/wrongful death.

(2) A brings a fault based tort claim against C seeking damages for his own personal injury.

(3) B’s family members (including A) bring a fault based tort claim against C seeking damages for
grief/loss of dependency.

What effect would the judgment in claim (1) have in claims
(2): No preclusive effect. (See National Report, part 1I.A.3 pp. 15 ff.).

and (3)?

No preclusive effect. (However, it must be noted that the institute “personal representative” does
not seem to have any equivalent under Swedish law. It is not possible for another person, e.g. a
relative, to seek compensation for a deceased persons damages. Relatives to deceased may
instead in some cases be entitled to compensation for their own damages (e.g. regarding “mental
illness”) due to the death of their relative.
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Tort claim example (2)

Two thieves, F and G, enter H’s house and steal a Swiss watch and Euro 1000.

Scenario 4A

(1) H successfully brings a claim against F for Euros 500.

(2) H brings a further claim against F for the remaining Euros 500.
(3) H brings a claim against F for the value of the watch.

(4) H brings a claim against G for Euros 1000.

(5) F brings a claim against G for Euros 250 seeking a contribution towards the amount of his
liability towards H in claim (1).

What effect would the judgment in claim (1) have in claims

(2) Res judicata. (See National Report, part 11.LA.3 p. 15).

(3) The leading Swedish commentator believes that there would be res judicata in this case.
(4) No preclusive effects. (However, G may in the second litigation oppose to H’s claim as
regards 500 Euro since H already has been compensated with this amount. This is not a

procedural objection but a substantive objection.) (See National Report, part IILA.1 p 13 and 1.LA.9
p. 30).

and (5)?
No preclusive effect. (See National Report, part [I.A.1 p 13 and 11.A.9 p. 30).

Scenario 4B

H’s claim (1) is unsuccessful.

Would this fact make any difference to the conclusions for claims (1), (2), (3) and (4) in 5A
above?

No. (See National Report, IIA.6 p. 23).

Scenario 4C

H’s claim (1), as in 4A above, is unsuccessful, after which his insurance company compensates
him for the Euro 1000 and the value of the watch.

(2) H’s insurance company claims Euro 1000 against F.
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What effect would the judgment in claim (1) have in claim (2)?

If we assume that the right to compensation from F was transferred from H to the insurance
company after the first judgment (or under the proceedings), the company’s claim will be barred
by res judicata. If, by contrast, the insurance company acquired this right before the first litigation,
it will not be bound by the judgment between H and F. (In the latter situation, H apparently did not
have any right to compensation from F since this right had been transferred.) (See National
Report, part IlLA. 9 pp. 30 f.)

Contract claim example

D and E enter into negotiations for the distribution by D of widgets manufactured by E and agree
heads of terms. The parties subsequently fall out.

Scenario 5A

(1) D brings a claim against E seeking an injunction to restrain E from distributing widgets through
another company in breach of an alleged exclusive distribution arrangement. E successfully
defends the claim on the ground that no contract was concluded.

(2) D brings a claim against E seeking damages for the same breach of the alleged exclusive
distribution arrangement. E does not enter an appearance in the action.

What effect would the judgment in claim (1) have in claim (2)?

No preclusive effect. (See National Report, part [I.A.3 pp. 15 ff., especially p. 17).
Scenario 5B

As 5A above, but E does defend the action, again on the ground that no contract was concluded.

Would this fact make any difference to the conclusions in 5A above?
No.

Scenario 5C

As 5A above, but in claim (1) E seeks and obtains a declaration that no contract was concluded.

Would this fact make any difference to the conclusions in 5A above?

The declaration will have “positive legal force” (which also might be called “positive res judicata”
or “substantive res judicata”). This means that the court in the second litigation will be “bound” in
its reasoning by the finding that no contract was concluded. Thus there will be no procedural bar
to the second litigation. (See National Report, part I1l.A.1 p. 13).

Scenario 5D

As 5A above, but E's defence in claim (1) is unsuccessful.
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What effect would the judgment in claim (1) have in claim (2)?
No preclusive effect.

Scenario 5E

As 5A above, but claim (2) is brought by the assignee of D’s “contractual” rights.

Would this fact make any difference to the conclusions in 5A above?
No preclusive effect.

Scenario 6

As 5A above, but in claim (1) D obtains judgment by default.

Would this fact make any difference to the conclusions in 5A above?
No. (See National Report, part I.D. p. 9).
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Switzerland

Tort claim example (1)

In June 2007, a jet-ski piloted by A but owned by B, also on board as a passenger, collides with a
jet-ski piloted by C. A and B suffer personal injuries, and both jet-skis are damaged beyond
repair

Scenario 1

(1) B brings a fault based tort claim against C seeking damages for personal injury, including lost
income during June 2007 resulting from his personal injury. C successfully defends the claim on
the ground that A was solely to blame.

(2) B brings a second fault based tort claim against C seeking damages for (a) additional lost
income during June 2007, and (b) medical costs, resulting (in each case) from his personal injury.

(3) B brings a fault based tort claim against A seeking damages for personal injury.
B’s insurer pays B’s claim for the value of the jet-ski less a deductible

(4) B brings a fault based tort claim against C seeking to recover, by way of damages for damage
to property, his insurance deductible.

(5) B's insurer brings a fault based tort claim against A and C seeking to recover, by way of
damages for damage to property, the amount paid to B.

e What effect would the judgment in claim (1) have in claims (2), (3), (4) and (5)?

Claim (2): No preclusive effects for lack of identity of prayers for relief (see National
Report, Part 11.A.3, p15) and limitation of preclusive effects to the judgments
operative part (see National Report, Part 11.B.1, p24). In case Claim (1) is
dismissed, however, see also the discussion on preclusive effects of the dismissal
of a Teilklage in National Report, Part 11.B.1, p25, which may be applicable
depending on the exact determination of the relevant factual circumstances.

Claim (3): No preclusive effects for lack of identical parties (see National Report, Part I1.A.3,
p14 and Part II.A.6, p20).

Claim (4): No preclusive effects for lack of identity of prayers for relief (see National
Report, Part 11.A.3, p15) and limitation of preclusive effects to the judgments
operative part (see National Report, Part 11.B.1, p24). In case Claim (1) is
dismissed, however, see also the discussion on preclusive effects of the dismissal
of a Teilklage in National Report, Part 11.B.1, p25, which may be applicable
depending on the exact determination of the relevant factual circumstances.

Claim (5): No preclusive effects for lack of identical parties (see National Report, Part II.A.3,
p14 and Part II.A.6, p20) and lack of identity of prayers for relief (see National
Report, Part 11LA.3, p15).
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e What effect would a judgment in claim (4) (whether in favour of or against B) have in
claim (5)?

No preclusive effects for lack of identical parties (see National Report, Part
II.LA.3, p14 and Part 11.A.6, p20) and lack of identity of prayers for relief

(see National Report, Part 11.A.3, p15). However, in case of identical prayers
for relief, extension of preclusive effect notwithstanding lack of identical
parties because of (potential) succession to a right (see National Report, Part
II.LA.9 p22).

Scenario 2A

(1) B brings a fault based tort claim against A and C seeking damages for personal injury. B
succeeds against both A and C.

(2) A brings a fault based tort claim against C seeking damages for personal injury. C relies on
A's contributory fault as a total or partial defence.

What effect would the judgment in claim (1) have in claim (2)?

In principle no preclusive effects for lack of identical parties (see National

Report, Part 11.LA.3, p14 and Part II.A.6, p20) and lack of identity of prayers

for relief (see National Report, Part 11.A.3, p15). However, the Federal

Supreme Court has explicitly left the question of preclusive effects undecided in a
constellation which bears certain similarities (see National

Report, Part 11.LA.6, p20).

Scenario 2B

As 2A above, but C successfully defends claim (1) on the ground that A was solely to blame, with
the result that A alone is liable to B.

What effect would the judgment in claim (1) have in claim (2)?
In principle no preclusive effects for lack of identical parties (see National
Report, Part 11.LA.3, p14 and Part II.A.6, p20) and lack of identity of prayers
for relief (see National Report, Part 11.A.3, p15). However, the Federal
Supreme Court has explicitly left the question of preclusive effects

undecided in a constellation which bears certain similarities (see National
Report, Part 11.LA.6, p20).

Scenario 3

B dies as a result of the accident

(1) A, as B's personal representative, brings a fault based tort claim against C seeking damages
for B’s personal injury/wrongful death.

(2) A brings a fault based tort claim against C seeking damages for his own personal injury.
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(3) B’s family members (including A) bring a fault based tort claim against C seeking damages for
grief/loss of dependency.
What effect would the judgment in claim (1) have in claims (2) and (3)?
Claim (2): No preclusive effects for lack of identity of prayers for relief (see National
Report, Part 11.LA.3, p15) and limitation of preclusive effects to the judgments
operative part (see National Report, Part 11.B.1, p24).
Claim (3): No preclusive effects for lack of identity of prayers for relief (see National

Report, Part 11.LA.3, p15) and limitation of preclusive effects to the judgments
operative part (see National Report, Part 11.B.1, p24).

Tort claim example (2)

Two thieves, F and G, enter H’s house and steal a Swiss watch and Euro 1000.

Scenario 4A

(1) H successfully brings a claim against F for Euros 500.

(2) H brings a further claim against F for the remaining Euros 500.
(3) H brings a claim against F for the value of the watch.

(4) H brings a claim against G for Euros 1000.

(5) F brings a claim against G for Euros 250 seeking a contribution towards the amount of his
liability towards H in claim (1).

What effect would the judgment in claim (1) have in claims (2), (3), (4) and (5)?

Claim (2): No preclusive effects for lack of identity of prayers for relief (see National
Report, Part 11.LA.3, p15) and limitation of preclusive effects to the judgments
operative part (see National Report, Part 11.B.1, p24 et seq).

Claim (3): No preclusive effects for lack of identity of prayers for relief (see National
Report, Part 11.LA.3, p15) and limitation of preclusive effects to the judgments
operative part (see National Report, Part 11.B.1, p24 et seq).

Claim (4): No preclusive effects for lack of identical parties (see National Report, Part 11.A.3,
p14 and Part 11.A.6, p20) and (partial) lack of identity of prayers for relief (see
National Report, Part 11.A.3, p15).

Claim (5): In principle no preclusive effects for lack of identical parties (see National Report,
Part II.LA.3, p14 and Part I1l.A.6, p20) and lack of identity of prayers for relief (see
National Report, Part 11.A.3, p15). However, the Federal Supreme Court has
explicitly left the question of preclusive effects in this constellation undecided
(see National Report, Part 11.A.6, p20).
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Scenario 4B

H’s claim (1) is unsuccessful.

Would this fact make any difference to the conclusions for claims (1), (2), (3) and (4) in 5A
above?

Claim (2): According to the Federal Supreme Court no preclusive effects for lack of identity
of prayers for relief (see National Report, Part 11.A.3, p15) and limitation of
preclusive effects to the judgments operative part (see National Report, Part
11.B.1, p24 et seq). This view is, however, disputed among academic writers (see
National Report, Part 11.B.1, p25).

Claim (3): According to the Federal Supreme Court no preclusive effects for lack of identity
of prayers for relief (see National Report, Part 11.A.3, p15) and limitation of
preclusive effects to the judgments operative part (see National Report, Part
11.B.1, p24 et seq). However, see also the discussion on preclusive effects of the
dismissal of a Teilklage in National Report, Part 11.B.1, p25, which may be
applicable depending on the exact determination of the relevant factual
circumstances.

Claim (4): No preclusive effects for lack of identical parties (see National Report, Part 11.A.3,
p14 and Part 11.A.6, p20) and (partial) lack of identity of prayers for relief (see
National Report, Part 11.A.3, p15).

Claim (5): In principle no preclusive effects for lack of identical parties (see National Report,
Part II.LA.3, p14 and Part I1l.A.6, p20) and lack of identity of prayers for relief (see
National Report, Part 11.A.3, p15). However, the Federal Supreme Court has
explicitly left the question of preclusive effects in this constellation undecided
(see National Report, Part 11.A.6, p20).

Scenario 4C

H’s claim (1), as in 5A above, is unsuccessful, after which his insurance company compensates
him for the Euro 1000 and the value of the watch.

(2) H’s insurance company claims Euro 1000 against F.

What effect would the judgment in claim (1) have in claim (2)?
Claim partially (with regard to the first EUR 500) precluded (see National Report,
Part 1l.LA.1 p12, Part 11.LA.3 p14 et seq). Extension of preclusive effect

notwithstanding lack of identical parties because of (potential) succession to a right
(see National Report, Part 11.A.9 p22).
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Contract claim example

D and E enter into negotiations for the distribution by D of widgets manufactured by E and agree
heads of terms. The parties subsequently fall out.

Scenario 5A

(1) D brings a claim against E seeking an injunction to restrain E from distributing widgets through
another company in breach of an alleged exclusive distribution arrangement. E successfully
defends the claim on the ground that no contract was concluded.

(2) D brings a claim against E seeking damages for the same breach of the alleged exclusive
distribution arrangement. E does not enter an appearance in the action.

What effect would the judgment in claim (1) have in claim (2)?
No preclusive effects for lack of identity of prayers for relief (see National

Report, Part 11.A.3, p15) and limitation of preclusive effects to the judgments
operative part (see National Report, Part 11.B.1, p24).

Scenario 5B

As 5A above, but E does defend the action, again on the ground that no contract was concluded.
Would this fact make any difference to the conclusions in 5A above?

No.

Scenario 5C

As 5A above, but in claim (1) E seeks and obtains a declaration that no contract was concluded.
Would this fact make any difference to the conclusions in 5A above?
Yes. Binding effect with regard to the question of the non-existence of the

contract (Préjudizialitdtswirkung) (see National Report, Part 1l.A.1 p12,
Part 11.LA.3 p15 and Part 11.B.1 p24).

Scenario 5D

As 5A above, but E's defence in claim (1) is unsuccessful.
What effect would the judgment in claim (1) have in claim (2)?

No preclusive effects for lack of identity of prayers for relief (see National
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Report, Part 11.A.3, p15) and limitation of preclusive effects to the judgments
operative part (see National Report, Part 11.B.1, p24).

Scenario 5E

As 5A above, but claim (2) is brought by the assignee of D’s “contractual” rights.
Would this fact make any difference to the conclusions in 5A above?
No. However, in case of identical prayers for relief, extension of preclusive

effect notwithstanding lack of identical parties because of (potential)
succession to a right (see National Report, Part 11.LA.9 p22).

Scenario 6

As 5A above, but in claim (1) D obtains judgment by default.
Would this fact make any difference to the conclusions in 5A above?

No (see National Report, Part I1.D., p10 in addition).
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United States?

Tort claim example (1)

In June 2007, a jet-ski piloted by A but owned by B, also on board as a passenger, collides with a
Jjet-ski piloted by C. A and B suffer personal injuries, and both jet-skis are damaged beyond
repair

Scenario 1

(1) B brings a fault based tort claim against C seeking damages for personal injury, including lost
income during June 2007 resulting from his personal injury. C successfully defends the claim on
the ground that A was solely to blame.

(2) B brings a second fault based tort claim against C seeking damages for (a) additional lost
income during June 2007, and (b) medical costs, resulting (in each case) from his personal injury.

(3) B brings a fault based tort claim against A seeking damages for personal injury.
B’s insurer pays B’s claim for the value of the jet-ski less a deductible

(4) B brings a fault based tort claim against C seeking to recover, by way of damages for damage
to property, his insurance deductible.

(5) B's insurer brings a fault based tort claim against A and C seeking to recover, by way of
damages for damage to property, the amount paid to B.

¢ What effect would the judgment in claim (1) have in claims (2), (3), (4) and (5)?
- Claim (2) would be barred by claim preclusion (See US Report, Parts Il.LA.1 & 3).

- Claim (3): the claim against A will not be precluded because B’s claim against C
and B’s claim against A are distinct claims (US Report, Part 11.A.3).

- Claim (4): this claim would be barred in most jurisdictions because the claim for
personal injury damages and the claim for property damage arise out of the same
transaction or occurrence (the accident) (US Report Part 1l.A.3).

- Claim (5): This issue has presented some difficulty in the United States and was
not discussed in the US National Report. According to the treatise written by
Wright and Miller (Federal Practice and Procedure, Vol. 18 § 4415) most
jurisdictions have held that once an insurer becomes subrogated to part of a claim,
an action by either the insured or the insurer will not preclude a second action by
another. However, there is a minority of jurisdictions which do not allow the claim
to be split in this way and will apply preclusion.

? The responses to the case study scenarios were prepared by Ms Justine Stefanelli and Professor Rhonda
Wasserman.
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e What effect would a judgment in claim (4) (whether in favour of or against B) have in
claim (5)?

- If the judgment is in favour of B, B’s insurer can use the judgment against C to
recover what was paid out to B because of issue preclusion and the application of
non-mutual offensive collateral estoppel (US Report, Part 11.B.3).

- Please refer to the discussion above regarding Claim (5).

Scenario 2A

(1) B brings a fault based tort claim against A and C seeking damages for personal injury. B
succeeds against both A and C.

(2) A brings a fault based tort claim against C seeking damages for personal injury. C relies on
A's contributory fault as a total or partial defence.

What effect would the judgment in claim (1) have in claim (2)?
C will only be able to rely on A’s contributory fault as a defence if A and C were in
an adversarial relationship in suit 1. Therefore, unless either A or C filed a cross-

claim against the other, the judgment in suit 1 as to A’s contributory fault could not
be used to preclude re-litigation of A’s fault (US Report, Part 11.B.7).

Scenario 2B

As 2A above, but C successfully defends claim (1) on the ground that A was solely to blame, with
the result that A alone is liable to B.

What effect would the judgment in claim (1) have in claim (2)?
In this situation, A and C’s relationship was adversarial in nature and so C can use

the judgment in suit 1 against A who was a party to the first action (US Report, Part
I.B.7).

Scenario 3

B dies as a result of the accident

(1) A, as B's personal representative, brings a fault based tort claim against C seeking damages
for B’s personal injury/wrongful death.

(2) A brings a fault based tort claim against C seeking damages for his own personal injury.

(3) B’s family members (including A) bring a fault based tort claim against C seeking damages for
grief/loss of dependency.
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What effect would the judgment in claim (1) have in claims (2) and (3)?

- Suit (1) would have no effect in suit (2) because A is acting as B’s personal
representative (i.e. in a different capacity) and not in his own interest (US Report,
Part Il.A.3).

- Regarding suit (3), again, A is acting in a different capacity and so in that regard,
his claim in suit (3) will not be precluded; regarding the other family members, in
New York it would depend on whether the claim is considered derivative of any
claims that the deceased may have. Where the claim is derivative, it will be
precluded (US Report, Parts Il.A.3 and 11.B.9).

Tort claim example (2)

Two thieves, F and G, enter H’s house and steal a Swiss watch and Euro 1000.

Scenario 4A

(1) H successfully brings a claim against F for Euros 500.

(2) H brings a further claim against F for the remaining Euros 500.
(3) H brings a claim against F for the value of the watch.

(4) H brings a claim against G for Euros 1000.

(5) F brings a claim against G for Euros 250 seeking a contribution towards the amount of his
liability towards H in claim (1).

What effect would the judgment in claim (1) have in claims (2), (3), (4) and (5)?

- Claim (2) would be barred by claim preclusion, specifically the doctrine of merger
(US Report, Part 1l.A.3).

- Claim (3) would also be barred by claim preclusion [merger] (US Report, Part
ILA.3).

- Claim (4): it is likely that the claim against G is not precluded, although H can only
have one of the judgments satisfied (US Report, Part 1l.A.3).

- The judgment in (1) would have no effect in (5) because this issue has not yet been
litigated and since G was not a party to suit 1, G is not bound by the judgment (US
Report, Part II.B.3).

Scenario 4B

H’s claim (1) is unsuccessful.
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Would this fact make any difference to the conclusions for claims (1), (2), (3) and (4) in 4A
above?

- The result in claims (2) and (3) would not change substantively; however, because
H was unsuccessful in (1), H would be precluded in suits (2) and (3) based on the
doctrine of bar, rather than merger (US Report, Parts Il.A.1 & 3).

- Claim (4) remains the same, but G may be able to invoke non-mutual defensive
collateral estoppel (US Report, Parts Il.A.1 & 3 and Part Il.B.3).

Scenario 4C

H’s claim (1), as in 4A above, is unsuccessful, after which his insurance company compensates
him for the Euro 1000 and the value of the watch.

(2) H’s insurance company claims Euro 1000 against F.
What effect would the judgment in claim (1) have in claim (2)?

Please consult the response above in relation to Scenario 1 and Claim (5).

Contract claim example

D and E enter into negotiations for the distribution by D of widgets manufactured by E and agree
heads of terms. The parties subsequently fall out.

Scenario 5A

(1) D brings a claim against E seeking an injunction to restrain E from distributing widgets through
another company in breach of an alleged exclusive distribution arrangement. E successfully
defends the claim on the ground that no contract was concluded.

(2) D brings a claim against E seeking damages for the same breach of the alleged exclusive
distribution arrangement. E does not enter an appearance in the action.

What effect would the judgment in claim (1) have in claim (2)?
In principle, D would be barred by claim preclusion in suit (2); however, because E
did not appear, the matter would not be raised before the court and D may obtain a

default judgment against E. E may be able to attack the validity of the default
judgment in collateral proceedings (US Report, Parts I.C and Il.A.1 & 3).

Scenario 5B

As 5A above, but E does defend the action, again on the ground that no contract was concluded.
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Would this fact make any difference to the conclusions in 5A above?

D is barred by claim preclusion (US Report, Parts I.LA.1 & 3)

Scenario 5C

As 5A above, but in claim (1) E seeks and obtains a declaration that no contract was concluded.
Would this fact make any difference to the conclusions in 5A above?

This does not make any difference; claim preclusion applies.

Scenario 5D

As 5A above, but E's defence in claim (1) is unsuccessful.
What effect would the judgment in claim (1) have in claim (2)?

Please refer to response to Scenario 5A.

Scenario 5E

As 5A above, but claim (2) is brought by the assignee of D’s “contractual” rights.
Would this fact make any difference to the conclusions in 5A above?
The claim would be precluded based on claim preclusion as long as A, as the

assignee, has the power to discharge the obligation owed unto him (US Report,
Part 11.A.9).

Scenario 6

As 5A above, but in claim (1) D obtains judgment by default.
Would this fact make any difference to the conclusions in 5A above?

No, the default judgment would be equally capable of having claim preclusive
effects (US Report, Parts I.D and Il.A.3).





