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Foreword 
 
 
 

This is the preliminary draft of the outcome of a study carried out for the British Institute of 
International and Comparative Law. 
 
The study is aimed at providing a portrayal of the impact and influence of the Articles on the 
Responsibility of States for Internationally Wrongful Acts (‘the Articles’), since their adoption on 
second reading by the International Law Commission in 2001. 
 
This preliminary draft is being circulated for information in advance of the debate to take place 
during the 62nd session of the General Assembly as to whether any further action should be taken 
in relation to the Articles,1 and in particular as to whether a diplomatic conference should be 
convened in order to transform the Articles into a multilateral convention on State responsibility. 
 
As mandated by the terms of General Assembly Resolution 59/35, the UN Secretariat produced a 
compilation of express references to the Articles and their Commentaries in international judicial 
practice.2   
 
Although there is inevitably some overlap with the Secretariat compilation, the present study has a 
scope which is materially wider:3 first, it includes references to the Articles made in the separate or 
dissenting opinions of judges of both the International Court of Justice and other bodies; second, it 
aims to provide a greater amount of context to instances of express reference, so as to provide a 
better understanding of the circumstances in which reference has been made to the Articles; third, 
it aims to provide some comment upon, and where appropriate, criticism of, the way in which the 
Articles have been applied in specific instances; fourth, it includes the most important instances of 
reliance on the Articles by domestic courts.  
 
However, most importantly, the study aims to provide a survey not only of express references to 
the Articles, but also to the most important judicial pronouncements (in particular those of the 
International Court of Justice) which, although made without express reference to the Articles, are 
relevant to matters falling within their subject matter and which are therefore relevant to an 
assessment of the impact of the Articles since their adoption. 
 
The present study therefore aims to catalogue the major instances of relevant judicial and arbitral 
practice in relation to the international law of State responsibility between 9 August 2001, the date 
of completion of the ILC’s work on the topic of State responsibility, and 10 October 2007, and in 

                                                 
1  For the General Assembly’s previous action in this regard, see General Assembly Resolution 56/83 (2001) and 
General Assembly Resolution 59/35 (2004). 
2  See ‘Responsibility of States for internationally wrongful acts; Compilation of decisions of international courts, 
tribunals and other bodies; Report of the Secretary-General’, UN doc. A/62/62 and Add.1. 
3  Although in one respect it is narrower, as only practice postdating the adoption of the Articles by the 
International Law Commission is included. 
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the process enable an assessment of the extent to which the Articles have both been expressly 
relied upon, and the extent to which they are consistent with the prevailing practice in relation to 
the law of State responsibility. 
 
In doing so, the study includes a number of instances of express reliance on the Articles by 
international courts and tribunals which are not included in the Secretariat compilation; the 
majority of these instances have only been made publicly available since the completion of the 
Secretariat compilation. 
 
Finally, it should be emphasised that the present study does not attempt to express a view as to 
whether the Articles as a whole, or any particular provision of them, represent customary 
international law. Nevertheless, where appropriate, attention is drawn to the views of courts and 
tribunals which have expressed an opinion in this regard. 
 
 

* * * 
 
 
Support for this project has been generously provided by the Foreign and Commonwealth Office 
of the United Kingdom and Lovells LLP.   
 
The author wishes to express his deep gratitude to Professor Gillian Triggs, the outgoing Director of 
the British Institute, as well as to Daniel Bethlehem, Sir Michael Wood, and Dr Federico Ortino for 
their advice, support and encouragement at various stages of the work on this project.   
 
Special thanks are due to Professor James Crawford for reading an initial draft and for always being 
available to discuss obscure points of the law of State responsibility.  
 
Finally, the author owes an enormous debt to Silvia Borelli, who patiently read a number of earlier 
drafts and provided numerous and invaluable comments. 
 
All views expressed (as well as all errors) are solely those of the author.   
 
 
 

10 October 2007 
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PART ONE 

THE INTERNATIONALLY WRONGFUL ACT OF A STATE 
 
 
 

 CHAPTER I 
GENERAL PRINCIPLES 

 
 
The provisions contained in Chapter I of Part One of the Articles embody principles which are to a 
large extent axiomatic, reflecting fundamental conceptions of the international law of State 
responsibility. Article 1 sets out the basic proposition that every wrongful act of a State entails the 
international responsibility of that State, Article 2 provides that an internationally wrongful act 
occurs where conduct consisting of an act or omission is both attributable to the State under 
international law and constitutes a breach of an international obligation of the State, while Article 3 
embodies the principle that the characterization of an act as internationally wrongful is governed 
by international law, and its characterization act as lawful under a State’s internal law does not 
affect that characterization as a matter of international law. 
 
Nevertheless, despite the elementary nature of the rules contained therein, the provisions of 
Chapter I of Part One, as well as the ILC’s accompanying Commentaries, have been referred to in 
judicial and arbitral practice on a number of occasions since the adoption of the Articles in 2001. 
In this regard, reference has been made in particular to the ILC’s Commentaries, in order to 
elucidate particular aspects of their application and basic concepts of the law of State 
responsibility. Further, the basic principles contained in Chapter I of Part One have been implicitly 
affirmed by a number of decisions by judicial and arbitral bodies. 



Part One – The Internationally Wrongful Act 
 
 

 
ARTICLE 1 

 
Responsibility of a State for its  
internationally wrongful acts 

 
Every internationally wrongful act of a State entails the international responsibility 
of that State. 

 
 
Article 1 lays down the fundamental proposition of the international law of State responsibility that 
every internationally wrongful act of a State entails its international responsibility. The rules relating 
to the determination of whether an internationally wrongful act of a State has taken place are the 
subject of the remainder of Part One, while the content of the international responsibility of a State 
arising as the result of the commission of an internationally wrongful act is dealt with in Part Two of 
the Articles. 
 
Given its axiomatic nature, it might have been expected that little express reference should have 
been made to Article 1 in judicial and arbitral practice since the adoption of the Articles; However, 
there have been a number of instances of express reference to Article 1, while other judicial 
pronouncements confirm the principle contained therein. 
 
In its decision on annulment in CMS Gas Transmission Company v Argentine Republic,1 the ad hoc 
Committee made reference to ‘the well-known principle of international law recalled in Article 1 
of the ILC Articles’.2 That reference was made in support of the Committee’s conclusion that, given 
that the Tribunal in the decision the subject of the application for annulment had concluded that 
Argentina had breached its obligations under the applicable BIT, ‘Argentina was responsible for the 
wrongful measures it had taken’ and compensation was therefore payable.3  
 
In Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda)4 
the International Court of Justice stated, albeit without reference to Article 1: 
 

The Court, having established that Uganda committed internationally wrongful acts 
entailing its international responsibility […], turns now to the determination of the legal 
consequences which such responsibility involves.5 

 
In Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v Serbia and Montenegro),6 the International Court of Justice, in the 
context of its discussion of attribution of conduct of the organs of a State referred to  
 

[…] the well-established rule, one of the cornerstones of the law of State 
responsibility, that the conduct of any State organ is to be considered an act of 
the State under international law, and therefore gives rise to the responsibility of 
the State if it constitutes a breach of an international obligation of the State.7 
 

                                                 
1  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Decision on Annulment of 
25 September 2007. 
2  Ibid., para. 149 
3  Ibid. 
4  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
5  Ibid., para. 251. 
6  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
7  Ibid., para. 385. 
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Although made without express reference to the Articles, that statement constitutes a synthesis and 
affirmation of the principles contained in Articles 1, 2 and 4. 
 
Similarly, earlier on in its judgment, the Court had stated: 
 

[t]he Contracting Parties are bound by the obligation under the Convention not to 
commit, through their organs or persons or groups whose conduct is attributable 
to them, genocide and the other acts enumerated in Article III. Thus if an organ of 
the State, or a person or group whose acts are legally attributable to the State, 
commits any of the acts proscribed by Article III of the Convention, the 
international responsibility of that State is incurred.8 

 
In its decision on the merits in Ilasçu and others v Russia and Moldova,9 a case concerning the 
responsibility of Russia and Moldova for the detention and ill-treatment of individuals by the rebel 
administration in the break-away ‘Trans-Dniestrian Republic’ on the territory of Moldova, the 
Grand Chamber of the European Court of Human Rights observed, without express reference to 
any specific provision of the Articles, that:  
 

[a]nother recognised principle of international law is that of State responsibility for 
the breach of an international obligation, as evidenced by the work of the ILC.10 

 
The Guyana/Suriname arbitration,11 related principally to delimitation of the maritime boundary 
between the two States. However, Guyana invoked the responsibility of Suriname in relation to 
various actions alleged to constitute a threat of force by members of the Surinamese armed forces 
in a portion of the disputed maritime area which the Tribunal ruled appertained to Guyana.  The 
Tribunal made express reference to Article 1 of the Articles in summarising Guyana’s arguments in 
response to the objections taken by Suriname to its claim  
 
The Tribunal found that the actions of Surianame constituted a threat of the use of force, contrary 
to its international obligations,12 dismissed various objections to the admissibility of Guyana’s 
claims, and, as discussed below in the context of Article 50, also dismissed Suriname’s argument 
that the actions of its armed forces could be qualified as a lawful countermeasure.13 
 
Guyana had requested that the Tribunal order the payment of compensation and order that 
Suriname should refrain from further threats of force. In response, Suriname had referred to the 
judgment of the International Court of Justice in Land and Maritime Boundary between Cameroon 
and Nigeria (Cameroon v Nigeria),14 in which the Court had dismissed a similar request for relief in 
relation to State responsibility arising from the actions of Nigerian forces in areas which had been 
found to form part of Cameroon’s territory, on the basis that: 
 

[…] by the very fact of the present Judgment and of the evacuation of the 
Cameroonian territory occupied by Nigeria, the injury suffered by Cameroon by 
reason of the occupation of its territory will in all events have been sufficiently 
addressed. The Court will not therefore seek to ascertain whether and to what 
extent Nigeria’s responsibility to Cameroon has been engaged as a result of that 
occupation.15 

                                                 
8  Ibid., para. 179. 
9  Ilasçu and others v Russia and Moldova (App. No. 48787/99), Reports 2004–VII. 
10  Ibid., para. 320. 
11  Guyana/Suriname, Award of 17 September 2007. 
12  See ibid., paras. 439–440 and see the dispositif, para 488(3): Suriname’s actions ‘constituted a threat of the use 
of force in breach of [UNCLOS], the UN Charter, and general international law…’ 
13  Ibid., para. 446. 
14  Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria; Equitorial Guinea 
intervening), Merits, ICJ Reports 2002, p. 303. 
15  Ibid., at p. 452, para. 319. 
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Relying on that passage, Suriname sought to argue that, similarly:  
 

[…] even if the Tribunal in this case concludes that the incident occurred in 
waters that are now determined to be under Guyana’s jurisdiction, the Tribunal 
should decline to pass upon Guyana’s claim for alleged unlawful activities by 
Suriname.16 
 

In response, as recorded by the Tribunal, Guyana argued that Suriname by its argument: 
 
[…] has disregarded the rule set forth in Article 1 of the ILC Draft Articles that 
every internationally wrongful act of a State entails the responsibility of that State. 
[…] Suriname’s reliance on the Cameroon/Nigeria case was misplaced. In that 
case, it held, the Court did not enumerate a general principle that State 
responsibility is irrelevant to boundary disputes but limited itself solely to the 
relief sought by Cameroon.17 

 
The Tribunal observed that it ‘agrees with Guyana’s characterization  of the ICJ’s judgment in 
Cameroon/Nigeria’.18 However, as discussed below in relation to Article 37, the Tribunal followed 
the approach adopted by the Court in Land and Maritime Boundary between Cameroon and 
Nigeria (Cameroon v Nigeria), concluding that the Guyana’s claim was ‘sufficiently addressed’19 by 
its finding as to delimitation and that: 
 

[i]n a like manner, [the Tribunal] will not seek to ascertain whether and to what 
extent Suriname’s responsibility to Guyana has been engaged […]. This dictum of 
the ICJ is all the more relevant in that as a result of this Award, Guyana now has 
undisputed title to the area where the incident occurred – the injury done to 
Guyana has thus been ‘sufficiently addressed’.20 

 
The Commentary to Article 1, which explains a number of more general concepts of the law of 
State responsibility, has also attracted a certain degree of attention.  The Commentary to Article 1 
deals with the nature of international responsibility, including whether the relations resulting from 
an internationally wrongful act are bilateral,21 as well as clarifying that the term ‘act’ in Article 1 
includes omissions (a proposition also made clear by Article 2),22 and that an internationally 
wrongful act may consist of one or more actions or omissions, or a combination of both (a concept 
further developed by Article15).23 
 
In his Separate Opinion appended to the judgment of the Inter-American Court of Human Rights 
in Miguel Castro Castro Prison,24 having referred to his Separate Opinion in Gómez Paquiyauri 
Brothers in which he had expressed the view that: 

 

                                                 
16  Guyana/Suriname, Award of 17 September 2007, para. 448, quoting Suriname Rejoinder, para. 4.3. 
17  Guyana/Suriname, Award of 17 September 2007, para. 449. 
18  Ibid., para. 450; That Tribunal’s Award may be read as affirming Guyana’s reliance on Article 1 of the Articles 
and the principle that every breach by a State of an international obligation entails its international responsibility, although 
admittedly that conclusion is somewhat undermined by the Tribunal’s use and adaption of the formulation of the 
International Court of Justice that it would not seek to ascertain ‘whether and to what extent Suriname’s responsibility to 
Guyana has been engaged…’ (ibid., para. 451; emphasis added). It may also be noted in this regard that, in contrast to the 
International Court of Justice in Cameroon/Nigeria, the Tribunal in Guyana/Suriname actually found that Suriname had 
breached its international obligations: see the dispositif, ibid., para. 488(3). 
19  Ibid., para. 450. 
20  Ibid., para. 451. 
21  Commentary to Article 1, paragraphs (3)–(6). 
22  Commentary to Article 1, paragraph (8). 
23  Commentary to Article 1, paragraph (1). 
24  Miguel Castro Castro Prison (Peru), Merits, Reparations and Costs, I-A.C.H.R., Series C, No. 160, judgment of 25 
November 2006, Separate Opinion of Judge Cançado Trindade. 
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[i]n International Law on Human Rights, the State’s international responsibility 
arises exactly when the violation of the rights of a human being occurs, that is, at 
the time when the international illegal act attributable to the State occurs. Within 
the framework of the American Convention on Human Rights, the State’s 
international responsibility may arise due to acts or omissions of any power or 
body or agent of the State, regardless of their hierarchy, that violates the rights 
protected by the Convention.25 

 
Judge Cançado Trindade stated:  

 
[i]n synthesis […] there cannot be any doubt, according to the most lucid doctrine 
on International Law, that the State’s international responsibility (as a subject of 
International Law) arises when the illegal act (act or omission), which violates an 
international obligation, attributable to the State occurs.26 

 
In an accompanying footnote, he made reference to, inter alia, the Commentary to Article 1 of the 
Articles.27 
 
In Eureko BV v Republic of Poland,28 the Tribunal addressed, as a preliminary question to its 
assessment of the conduct of the Respondent in the light of its obligations under the applicable 
BIT, the issue of whether omissions alleged to have been committed by the Respondent were 
capable of resulting in its international responsibility under the BIT.  The Tribunal concluded that, 
as a matter of interpretation of the provision in question, the term ‘measures’ contained in Article 
5 of the Netherlands-Poland BIT was intended to include not only acts but also omissions.29 As a 
subsidiary argument in support of that conclusion, the Tribunal observed that: 
 

[…] several contemporary sources of international law, including the UN 
International Law Commission in its fundamental and extended labors on State 
Responsibility confirm that ‘measures taken’ include omissions.30 

 
In that regard, the Tribunal made reference to two passages from the Commentary to Articles 1 of 
the Articles (in addition to referring to a passage taken from the Commentary to Article 2) in which 
the Commission had noted that ‘[a]n internationally wrongful act of a State may consist in one or 
more actions or omissions or a combination of both’ and that ‘the term ‘act’ is intended to 
encompass omissions’.31 
 

                                                 
25  Ibid., para. 31, quoting ‘Gómez Paquiyauri Brothers’ v Peru, I-A.C.H.R., Series C, No. 110, judgment of 7 August 
2006, Separate Opinion of Judge Cançado Trindade, para. 14 (emphasis in original). 
26  Miguel Castro Castro Prison (Peru), Merits, Reparations and Costs, I-A.C.H.R., Series C, No. 160, judgment of 25 
November 2006, Separate Opinion of Judge Cançado Trindade, para. 32. 
27  Ibid., note 21, referring to Commentary to Article 1, paragraph (2). 
28  Eureko BV v Republic of Poland, Partial Award of 19 August 2005. 
29  Ibid., para. 186. 
30  Ibid., para. 187. 
31  Ibid., para. 188, quoting Commentary to Article 1, paragraphs (1) and (8). 
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ARTICLE 2 
 

Elements of an internationally wrongful act of a State 
 

There is an internationally wrongful act of a State when conduct consisting of an 
action or omission: 
 

(a) is attributable to the State under international law; and 
(b) constitutes a breach of an international obligation of the State. 

 
 
Article 2 sets out the two positive conditions for an internationally wrongful act, namely, that 
conduct (consisting of either an action or omission) must be attributable to the State, and that that 
conduct must constitute a breach of an international obligation incumbent on the State. The 
circumstances in which conduct is attributable to a State is dealt with in Chapter II of Part One 
(Articles 4 to 11); the rules concerning when conduct is to be considered to be a breach of an 
international obligation, and related questions concerning the point at which a breach occurs, and 
extension in time of breaches, are contained in Chapter III of Part One (Articles 12 to 15). 
 
As with Article 1, the proposition contained in Article 2 is a fundamental structural concept of the 
general international law of State responsibility. The provision has been the subject of sparse 
express judicial reference, although, as with Article 1, a number of cases implicitly provide support 
for the International Law Commission’s formulation of the two positive conditions for the existence 
of State responsibility for an internationally wrongful act. 
 
The Tribunal in Total S.A. v Argentine Republic32 made express reference to the two positive 
conditions for responsibility contained in Article 2, as well as referring to the Commentary thereto, 
in rejecting an argument that Total had suffered no damage, and that there was therefore no 
dispute between the Parties. Having concluded that there was evidently a dispute between the 
Parties, the Tribunal added: 
 

[f]inally the Tribunal observes that the Claimant has requested a declaratory 
judgment that Argentina has breached the BIT. In this respect the issue of the 
damages is immaterial.33 
 

In the footnote accompanying that passage, the Tribunal noted, referring to the Commentary to 
Article 2 (and implicitly to Article 2 itself), that: 
 

[a] basic issue in the present dispute is whether Argentina has committed an 
internationally wrongful act, that is whether it has breached the international 
obligations contained in the BIT by conduct attributable to it. As held by the 
I.L.C. these two conditions are sufficient to establish such a wrongful act giving 
rise to international responsibility. Having caused damage is not an additional 
requirement, except if the content of the primary obligation breached has an 
object or implies an obligation not to cause damages […]34 
 

                                                 
32  Total S.A. v Argentine Republic (ICSID Case No. ARB/04/01), Decision on Objections to Jurisdiction, 25 August 
2006. 
33  Ibid., para. 89. 
34  Ibid., note 51, referring to Commentary to Article 2, paragraph (9). 
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As noted above in relation to Article 1, in Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro),35 the 
International Court of Justice referred to 

 
[…] the well-established rule, one of the cornerstones of the law of State 
responsibility, that the conduct of any State organ is to be considered an act of 
the State under international law, and therefore gives rise to the responsibility of 
the State if it constitutes a breach of an international obligation of the State.36 
 

Although made without reference to Article 2, and phrased only in terms of conduct of State 
organs, that statement reflects the conception of State responsibility for internationally wrongful 
acts contained in Article 2 as consisting of conduct attributable to a State, which is in breach of one 
or more of that State’s international obligations.   
 
Similarly, earlier in its judgment, having found that the only actions constituting genocide in 
relation to which the necessary specific intent had been established were the massacres at 
Srebrenica, the Court formulated the issue it had to address in relation to the responsibility of the 
Respondent for those acts in the following way: 
 

[f]irst, it needs to be determined whether the acts of genocide could be attributed 
to the Respondent under the rules of customary international law of State 
responsibility; this means ascertaining whether the acts were committed by 
persons or organs whose conduct is attributable, specifically in the case of the 
events at Srebrenica, to the Respondent. Second, the Court will need to ascertain 
whether acts of the kind referred to in Article III of the Convention, other than 
genocide itself, were committed by persons or organs whose conduct is 
attributable to the Respondent under those same rules of State responsibility: that 
is to say, the acts referred to in Article III, paragraphs (b) to (e), one of these being 
complicity in genocide.37 

 
Again, the Court’s approach clearly endorses the approach adopted by the International Law 
Commission in Article 2, namely that the international responsibility of a State arises where 
conduct contrary to the obligations of a State is attributable to that State. 
 
Also of interest in this regard, is the Court’s later observation in relation to an argument by the 
applicant that, due to the particular nature of the crime of genocide, the rules for attribution in that 
regard were different from those under customary international law: 
 

[t]he Applicant has, it is true, contended that the crime of genocide has a 
particular nature, in that it may be composed of a considerable number of 
specific acts separate, to a greater or lesser extent, in time and space. According 
to the Applicant, this particular nature would justify, among other consequences, 
assessing the ‘effective control’ of the State allegedly responsible, not in relation 
to each of these specific acts, but in relation to the whole body of operations 
carried out by the direct perpetrators of the genocide. The Court is however of 
the view that the particular characteristics of genocide do not justify the Court in 
departing from the criterion elaborated in [Military and Paramilitary Activities in 
and against Nicaragua]. The rules for attributing alleged internationally wrongful 
conduct to a State do not vary with the nature of the wrongful act in question in 
the absence of a clearly expressed lex specialis. Genocide will be considered as 
attributable to a State if and to the extent that the physical acts constitutive of 

                                                 
35  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
36  Ibid., para. 385. 
37  Ibid., para. 379. 
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genocide that have been committed by organs or persons other than the State’s 
own agents were carried out, wholly or in part, on the instructions or directions of 
the State, or under its effective control. This is the state of customary international 
law, as reflected in the ILC Articles on State Responsibility.38 

 
A further affirmation of the basic conception of the law of State responsibility contained in Article 2 
is provided by the judgment of the International Court of Justice in Armed Activities on the 
Territory of the Congo (Democratic Republic of the Congo v Uganda).39 Having concluded that 
conduct of the Ugandan Peoples’ Defence Forces (a part of the Ugandan armed forces) was 
attributable to Uganda, the Court observed as follows: 
 

[t]he Court, having established that the conduct of the UPDF and of the officers 
and soldiers of the UPDF is attributable to Uganda, must now examine whether 
this conduct constitutes a breach of Uganda’s international obligations.40 

 
In its decision on annulment in Compañía de Aguas del Aconquija SA and Vivendi Universal v 
Argentine Republic, the ad hoc Committee commented in passing upon the terminology utilized 
by the Tribunal in the Award the subject of the application for annulment in its discussion of 
whether conduct of the Argentine province of Tucumán was attributable to Argentina; the 
Committee noted that: 
 

[i]n considering the Tribunal’s findings on the merits, it is necessary to distinguish 
between what the Tribunal referred to as, on the one hand, claims ‘based directly 
on alleged actions or failures to act of the Argentine Republic’ and, on the other 
hand, claims relating to conduct of the Tucumán authorities which are 
nonetheless brought against Argentina and ‘rely … upon the principle of 
attribution’.41 

 
In that regard, the ad hoc Committee observed in a footnote, with reference to, inter alia, Article 
2(a) that: 

 
[t]he terminology employed by the Tribunal in this regard is not entirely happy. 
All international claims against a state are based on attribution, whether the 
conduct in question is that of a central or provincial government or other 
subdivision. See See ILC Articles on Responsibility of States for Internationally 
Wrongful Acts, annexed to GA Resolution 54/83, 12 December 2001 (hereafter 
‘ILC Articles’), Articles 2 (a), 4 and the Commission’s commentary to Article 4, 
paras. (8)–(10). A similar remark may be made concerning the Tribunal’s later 
reference to ‘a strict liability standard of attribution’ […]. Attribution has nothing 
to do with the standard of liability or responsibility. The question whether a 
state’s responsibility is ‘strict’ or is based on due diligence or on some other 
standard is a separate issue from the question of attribution (cf. ILC Articles, Arts. 
2, 12). It does not, however, appear that either of these terminological issues 
affected the reasoning of the Tribunal, and no more need be said of them.42 

 
The Committee also later affirmed, in the context of its discussion of the distinction between 
breaches of contract and breaches of treaty, that  
 

                                                 
38  Ibid., para. 401. 
39  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
40  Ibid., para. 215. 
41  Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic (ICSID Case No. ARB/97/3), 
Decision on Annulment of 3 July 2002, para. 16.  
42  Ibid., note 17. 
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[…] in the case of a claim based on a treaty, international law rules of attribution apply, 
with the result that the state of Argentina is internationally responsible for the acts of its 
provincial authorities.43 

 
As noted above in the context of Article 1, in Eureko BV v Republic of Poland, the Tribunal 
referred to the Commentaries to Articles 1 and 2 of the Articles in relation to the issue of whether 
the term ‘measures’ contained in Article 5 of the applicable BIT included not only acts but also 
omissions. Having rejected the Respondent’s argument that the term ‘measures’ was limited to 
positive acts and excluded omissions, the Tribunal referred, in support of that conclusion, to the 
fact that:  

 
[…] several contemporary sources of international law, including the UN 
International Law Commission in its fundamental and extended labors on State 
Responsibility confirm that ‘measures taken’ include omissions.44 

 
The Tribunal then cited passages from the Commission’s Commentaries to Articles 1 and 2, 
including the following passage from the Commentary to Article 2: 
 

[c]ases in which the international responsibility of a State has been invoked on the 
basis of an omission are at least as numerous as those based on positive acts, and 
no difference in principle exists between the two […]45 
 

A similar point was made by the Tribunal in Fireman’s Fund Insurance Company v United States of 
Mexico.46 In discussing the notion of expropriation under Article 1110 NAFTA, the Tribunal 
observed: 
 

NAFTA does not give a definition for the word ‘expropriation.’ In some ten cases 
in which Article 1110(1) of the NAFTA was considered to date, the definitions 
appear to vary. Considering those cases and customary international law in 
general, the present Tribunal retains the following elements. 

 
(a) Expropriation requires a taking (which may include destruction) 
by a government-type authority of an investment by an investor 
covered by the NAFTA. […]47 

 
In an accompanying footnote, the Tribunal observed, with reference to Article 2 of the Articles 
that: 
 

[a] failure to act (an ‘omission’) by a host State may also constitute a State 
measure tantamount to expropriation under particular circumstances, although 
those cases will be rare and seldom concern the omission alone.48 

 
Judge Skotnikov in his Declaration in Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro).49 made 
reference to the Commentary to Article 2 in explaining his disagreement with the Court’s approach 
to the question of State responsibility for genocide.  He stated: 
 

                                                 
43  Ibid., para. 96. 
44  Eureko BV v Republic of Poland, Partial Award of 19 August 2005, para. 187. 
45  Ibid., para. 188 quoting Commentary to Article 2, paragraph (4). 
46  Fireman’s Fund Insurance Company v United States of Mexico (ICSID Additional Facility Case No. 
ARB(AF)/02/01), Final Award of 11 July 2007 
47  Ibid., para. 176. 
48  Ibid., note 155. 
49  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007, Declaration of Judge Skotnikov. 
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The Court, while concluding that ‘the Contracting Parties to the Convention are 
bound not to commit genocide’ makes a clarification that the Parties are under 
the obligation not to do so ‘through the actions of their organs or persons or 
groups whose acts are attributable to them’ […]. 
 
The Court states that ‘if an organ of the State, or a person or group whose acts are 
legally attributable to the State, commits any of the acts proscribed by Article III of 
the Convention, the international responsibility of that State is incurred’. This is 
absolutely true. A State’s responsibility is engaged when a crime of genocide is 
committed by an individual whose acts are legally attributable to it. No ‘unstated 
obligation’ for States not to themselves commit genocide is needed for this 
responsibility to be incurred through attribution. 
 
Therefore, I cannot accept the Court’s reasoning that, unless the Convention is 
read as containing an obligation on State parties not to commit genocide 
themselves, States would not be ‘forbidden to commit such acts through their 
own organs, or persons over whom they have such firm control that their conduct 
is attributable to the State concerned under international law’ […]. The ILC stated 
the obvious when it said:  
 

‘The State is a real organized entity, a legal person with full authority to 
act under international law. But to recognize this is not to deny the 
elementary fact that the State cannot act of itself. An ‘act of the State’ 
must involve some action or omission by a human being or group: ‘States 
can act only by and through their agents and representatives’.’ 

 
It would indeed be extraordinary to read the Genocide Convention as allowing 
States ‘as such’ to commit genocide, or any of the other Article III acts, for their 
responsibility will be incurred when a crime of genocide is committed by persons 
capable of engaging State responsibility. Generally, as a matter of principle, 
wherever international law criminalizes an act, if that act is committed by an 
individual capable of engaging State responsibility, the State can be held 
responsible. The fact that some international conventions criminalizing certain 
acts contain ‘escape clauses’, as in the cases of the International Convention for 
the Suppression of Terrorist Bombings and the International Convention for the 
Suppression of Acts of Nuclear Terrorism, excluding armed forces during an 
armed conflict from the scope of these conventions, only confirms this principle. 
This principle is definitely embodied in the Genocide Convention, which first, 
specifically refers in Article IX to the responsibility of a State for genocide, a crime 
committed according to its substantive part by individuals, and second, reflects 
the absolute prohibition of genocide under general international law. The artificial 
notion of a State’s obligation under the Genocide Convention not to commit 
genocide does nothing to reinforce this air-tight prohibition.50  

 

                                                 
50  Ibid., pp. 4–5 (footnotes omitted), quoting Commentary to Article 2, paragraph (5). 



Chapter I 
 
 

11 

 
ARTICLE 3 

 
Characterization of an act of a State as internationally wrongful 

 
The characterization of an act of a State as internationally wrongful is governed by 
international law. Such characterization is not affected by the characterization of 
the same act as lawful by internal law. 

 
 
Article 3 states another basic proposition of the law of State responsibility: that the characterization 
of the act of a State as internationally wrongful is governed by international law, and that such a 
characterization is not affected by the fact that the act might be characterized as lawful by a State’s 
domestic law. Article 3 is a particular application of the more general principle that, from the 
viewpoint of international law, the provisions of national law are a question of fact. Different facets 
of the same proposition, i.e. that the internal law of a State cannot affect the characterization of an 
act under international law and cannot provide a justification for the State’s failure to comply with 
its obligations, are contained in Article 7 of the Articles, which states that an act is attributable to a 
State even if was taken by the actor in question in excess of authority or in contravention of 
instructions, and Article 32, which states that a responsible State cannot rely on its internal law as a 
justification for its failure to comply with the secondary obligations arising as a result of an 
internationally wrongful act. 
 
In relation to the particular aspect of this general principle contained in Article 3 of the Articles, 
there has been a certain amount of judicial and arbitral practice supporting the rule as formulated 
by the ILC.  
 
In its decision on annulment in Compañía de Aguas del Aconquija SA and Vivendi Universal v 
Argentine Republic,51 the ad hoc Committee made reference to Article 3 of the Articles, as well as 
quoting extensively from the ILC’s Commentaries in the context of its observations as to the inter-
relationship between questions of breach of contract and questions of breach of the applicable 
bilateral treaty in the context of that case. 
 
The case arose out of a concession agreement entered into by the claimant with the authorities of 
the Province of Tucumán, one of the sub-federal constituent entities of the Argentine Republic; 
that agreement contained an exclusive jurisdiction clause in favour of the local administrative 
courts in relation to any dispute relating to the interpretation or application of the Agreement. The 
claimant alleged various breaches of the fair and equitable treatment and full protection and 
security standards contained in the applicable bilateral investment treaty, both by conduct of the 
Province of Tucumán which was alleged to be in breach of the concession agreement and which 
was argued to be attributable to the respondent, as well as by actions of the federal authorities of 
Argentina itself.   
 
The ad hoc Committee observed in this regard: 
 

[a]s to the relation between breach of contract and breach of treaty in the present 
case, it must be stressed that Articles 3 and 5 of the BIT do not relate directly to 
breach of a municipal contract. Rather they set an independent standard. A state 
may breach a treaty without breaching a contract, and vice versa, and this is 
certainly true of these provisions of the BIT. The point is made clear in Article 3 of 
the ILC Articles […] 
 

                                                 
51  Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic (ICSID Case No. ARB/97/3), 
Decision on Annulment of 3 July 2002. 
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In accordance with this general principle (which is undoubtedly declaratory of 
general international law), whether there has been a breach of the BIT and 
whether there has been a breach of contract are different questions. Each of these 
claims will be determined by reference to its own proper or applicable law – in 
the case of the BIT, by international law; in the case of the Concession Contract, 
by the proper law of the contract, in other words, the law of Tucumán. For 
example, in the case of a claim based on a treaty, international law rules of 
attribution apply, with the result that the state of Argentina is internationally 
responsible for the acts of its provincial authorities. By contrast, the state of 
Argentina is not liable for the performance of contracts entered into by Tucumán, 
which possesses separate legal personality under its own law and is responsible 
for the performance of its own contracts. 
 
The distinction between the role of international and municipal law in matters of 
international responsibility is stressed in the commentary to Article 3 of the ILC 
Articles […] 52 

 
The ad hoc Committee then set out lengthy extracts from the ILC’s Commentaries on Article 3,53 
before later continuing  
 

[o]n the other hand, where ‘the fundamental basis of the claim’ is a treaty laying 
down an independent standard by which the conduct of the parties is to be 
judged, the existence of an exclusive jurisdiction clause in a contract between the 
claimant and the respondent state or one of its subdivisions cannot operate as a 
bar to the application of the treaty standard. At most, it might be relevant – as 
municipal law will often be relevant – in assessing whether there has been a 
breach of the treaty. 
 
In the Committee’s view, it is not open to an ICSID tribunal having jurisdiction 
under a BIT in respect of a claim based upon a substantive provision of that BIT, 
to dismiss the claim on the ground that it could or should have been dealt with by 
a national court. In such a case, the inquiry which the ICSID tribunal is required 
to undertake is one governed by the ICSID Convention, by the BIT and by 
applicable international law. Such an inquiry is neither in principle determined, 
nor precluded, by any issue of municipal law, including any municipal law 
agreement of the parties. 
 
Moreover the Committee does not understand how, if there had been a breach 
of the BIT in the present case (a question of international law), the existence of 
Article 16 (4) of the Concession Contract could have prevented its 
characterization  as such. A state cannot rely on an exclusive jurisdiction clause in 
a contract to avoid the characterization  of its conduct as internationally unlawful 
under a treaty.54 

 
The Tribunal in SGS Société Génerale de Surveillance SA v Islamic Republic of Pakistan made 
reference to Article 3 of the Articles in the context of its decision on an application made by the 
claimant for the indication of provisional measure relating to contempt proceedings before the 
respondent’s domestic courts.55 The Supreme Court of Pakistan, by a judgment of 3 July 2002, had 
granted an injunction restraining the claimant from proceeding with the arbitration proceedings 

                                                 
52  Ibid., paras. 95–97. 
53  Ibid., para. 97, quoting Commentary to Article 3, paragraphs (4) and (7). 
54  Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic (ICSID Case No. ARB/97/3), 
Decision on Annulment of 3 July 2002, paras. 101–103 
55  SGS Société Génerale de Surveillance SA v Islamic Republic of Pakistan (ICSID Case No. ARB/01/13), Procedural 
Order No. 2 of 16 October 2002; ICSID Review–FILJ, vol. 18 (2003), p. 293; ICSID Reports, vol. 8, p. 388. 
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before ICSID in favour of domestic arbitration, reasoning that the ICSID Tribunal did not have 
jurisdiction; although an application had been made to hold the claimant in contempt for failure to 
comply with a similar injunction of the lower court by proceeding with its claim before ICSID, no 
action had been taken on it.  
 
The Tribunal noted that the judgment containing the injunction addressed to the claimant was a 
final one, which the respondent was not able to remove or have set aside;56 however, it also 
observed that ‘although the Supreme Court Judgment of July 3, 2002 is final as a matter of the law 
of Pakistan, as a matter of international law, it does not in any way bind this Tribunal’.57  On the 
other hand, the Tribunal affirmed that the claimant had a prima facie right to resort to ICSID 
arbitration under the ICSID Convention.58 In these circumstances, the Tribunal observed, in 
relation to the provisional measure sought by the Claimant, that: 
 

[…] it is important that the possibility of contempt proceedings in relation to the 
Supreme Court’s 3 July 2002 Judgment not in any way impair the rights discussed 
above. The right to seek access to international adjudication must be respected 
and cannot be constrained by an order of a national court. Nor can a State plead 
its internal law in defence of an act that is inconsistent with its international 
obligations. Otherwise, a Contracting State could impede access to ICSID 
arbitration by operation of its own law.59 
 

In support of its statement that a State cannot ‘plead its internal law in defence of an act that is 
inconsistent with its international obligations’, the Tribunal made reference in a footnote to Article 
3 of the Articles, as well as to Article 27 of the Vienna Convention on the Law of Treaties.60 
 
The reasoning of the ad hoc Committee in Compañía de Aguas del Aconquija SA and Vivendi 
Universal v Argentine Republic set out above, including the references to Article 3 and the 
Commentary thereto, was quoted in extenso by the Tribunal in SGS Société Génerale de 
Surveillance SA v Islamic Republic of Pakistan in its later decision on jurisdiction.61 The reference 
arose in the context of the Tribunal’s discussion of the interpretation to be given to a provision 
which was alleged to constitute an ‘umbrella’ clause, and in particular in support of the Tribunal’s 
statement that: 
 

[a]s a matter of general principle, the same set of facts can give rise to different 
claims grounded on differing legal orders: the municipal and the international 
legal orders.62 

 
In SGS Société Génerale de Surveillance SA v Republic of the Philippines,63 the Tribunal, in 
considering whether it had jurisdiction over alleged breaches of what was argued to be an 
‘umbrella’ clause contained in the BIT applicable in that case, also made reference to the 
Commentary to Article 3 of the Articles, as well as to the decision of the ad hoc Committee in 
Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic, and the 
decision of the Tribunal in SGS v Pakistan in relation to what was argued to be an analogous 
provision.  
 

                                                 
56  ICSID Review–FILJ, vol. 18 (2003), p. 293, at p. 299. 
57  Ibid., at p. 299. 
58  Ibid., at p. 299–300. 
59  Ibid., at p. 300. 
60  Ibid., at p. 300. 
61  See SGS Société Génerale de Surveillance SA v Islamic Republic of Pakistan (ICSID Case No. ARB/01/13), 
Decision on Objections to Jurisdiction, 6 August 2003, paras. 147–148. 
62  Ibid., para. 147. 
63  SGS Société Générale de Surveillance S.A. v Republic of the Philippines (ICSID Case No. ARB/02/6), Decision on 
Objections to Jurisdiction, 29 January 2004 
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In doing so, it criticized the restrictive interpretation given by the Tribunal in SGS v Pakistan to the 
clause of the BIT applicable in that case which was alleged to constitute an ‘umbrella’ clause. In 
that regard, the Tribunal observed that although, as the Tribunal in SGS v Pakistan had noted in 
reaching its decision in that case, the ad hoc Committee in Vivendi had affirmed the principle that 
‘a violation of a contract entered into by a State with an investor of another State, is not, by itself, a 
violation of international law’, the ad hoc Committee had done so in a situation where the 
applicable BIT did not contain an ‘umbrella’ clause: 

 
[…] the ad hoc Committee therefore did not need to consider whether a clause 
in a treaty requiring a State to observe specific domestic commitments has effect 
in international law. Certainly it might do so, as the International Law 
Commission observed in its commentary to Article 3 of the ILC Articles on 
Responsibility of States for Internationally Wrongful Acts.64 
 

In an accompanying footnote, the Tribunal made reference to a passage from the ILC’s 
Commentary to Article 3.65 The Tribunal went on to opine that, accordingly, the question of 
whether breach of a contract in the circumstances might amount to a breach of the treaty ‘is 
essentially one of interpretation, and does not seem to be determined by any presumption.’66 
 
In Noble Ventures v Romania,67 again in the context of a discussion of whether an ‘umbrella 
clause’ contained in the BIT was breached by acts also alleged to constitute a breach of contract, 
the Tribunal made reference in passing to Article 3 as support for the position it took that a breach 
of contract does not per se give rise to international responsibility. As the Tribunal explained: 
 

[a]n umbrella clause is usually seen as transforming municipal law obligations into 
obligations directly cognizable in international law. The Tribunal recalls the well 
established rule of general international law that in normal circumstances per se a 
breach of a contract by the State does not give rise to direct international 
responsibility on the part of the State. This derives from the clear distinction 
between municipal law on the one hand and international law on the other, two 
separate legal systems (or orders) the second of which treats the rules contained 
in the first as facts, as is reflected in inter alia Article Three of the International 
Law Commission’s Articles on State Responsibility adopted in 2001.68  

 
The Tribunal went on to observe that: 
 

[…] inasmuch as a breach of contract at the municipal level creates at the same 
time the violation of one of the principles existing either in customary 
international law or in treaty law applicable between the host State and the State 
of the nationality of the investor, it will give rise to the international responsibility 
of the host State. But that responsibility will co-exist with the responsibility 
created in municipal law and each of them will remain valid independently of the 
other, a situation that further reflects the respective autonomy of the two legal 
systems (municipal and international) each one with regard to the other.69 

 
The Tribunal in Técnicas Medioambientales Tecmed S.A. v United Mexican States,70 in the context 
of its examination of whether a resolution of the relevant authorities refusing to renew a permit for 

                                                 
64  Ibid., para. 122.  
65  Ibid., note 54, referring to Commentary to Article 3, paragraph (7). 
66  Ibid., para. 122 
67  Noble Ventures, Inc. v Romania (ICSID Case No. ARB/01/11), Award of 12 October 2005. 
68  Ibid., para. 53. 
69  Ibid. 
70  Técnicas Medioambientales Tecmed S.A. v United Mexican States (ICSID Additional Facility Case No. 
ARB(AF)/00/2), Award of 29 May 2003. 
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the operation of the landfill the subject of the claimants’ investment could be characterised as 
expropriatory, affirmed that it was indisputable that: 
 

[…] within the framework or from the viewpoint of the domestic laws of the 
State, it is only in accordance with domestic laws and before the courts of the 
State that the determination of whether the exercise of such power is legitimate 
may take place. And such determination includes that of the limits which, if 
infringed, would give rise to the obligation to compensate an owner for the 
violation of its property rights.71 

 
However, the Tribunal then emphasized that the task of an arbitral tribunal applying an bilateral 
investment treaty was different, and that the characterization of a particular measure as legal under 
a State’s internal law could not affect its characterization under the BIT:  

 
[h]owever, the perspective of this Arbitral Tribunal is different. Its function is to 
examine whether the Resolution violates the Agreement in light of its provisions 
and of international law. The Arbitral Tribunal will not review the grounds or 
motives of the Resolution in order to determine whether it could be or was legally 
issued. However, it must consider such matters to determine if the [applicable 
bilateral investment treaty] was violated. That the actions of the Respondent are 
legitimate or lawful or in compliance with the law from the standpoint of the 
Respondent’s domestic laws does not mean that they conform to the [applicable 
bilateral investment treaty] or to international law.72 

 
In support of that proposition, the Tribunal cited a passage from the ILC’s Commentary to Article 3 
of the Articles: 
 

[a]n Act of State must be characterized as internationally wrongful if it constitutes 
a breach of an international obligation, even if the act does not contravene the 
State’s internal law – even if under that law, the State was actually bound to act 
that way.73 

 
In Continental Casualty Company v Argentine Republic,74 in the context of its discussion of 
whether it had jurisdiction to rule on the claimant’s claims in respect of actions allegedly taken by 
the Respondent in relation to the claimant’s subsidiary, the Tribunal referred to:  
 

[…] the important statement of the ICJ in the ELSI case: ‘Compliance with 
municipal law and compliance with the provisions of a treaty are different 
questions. What is a breach of treaty may be lawful in municipal law and what is 
unlawful in the municipal law may be fully innocent of violation of a treaty 
provision.’75 

 
In an accompanying footnote, the Tribunal noted that Article 3 of the Articles was ‘to the same 
effect’.76  
 
In Siemens A.G. v Argentine Republic,77 the Tribunal recorded that the claimant had relied on 
Article 3 in relation to the law applicable to the dispute: 

                                                 
71  Ibid., para. 119. 
72  Ibid., para. 120. 
73  Ibid., para. 120, citing Commentary to Article 3, paragraph (1). 
74  Continental Casualty Company v Argentine Republic (ICSID Case No. ARB/03/9), Decision on Jurisdiction, 22 
February 2006. 
75  Ibid., para. 88, referring to Elettronica Sicula SpA (ELSI )(Italy v United States of America), ICJ Reports 1989, p. 
15, at p. 51, para. 73. 
76  Continental Casualty Company v Argentine Republic (ICSID Case No. ARB/03/9), Decision on Jurisdiction, 22 
February 2006, note 21. 



Part One – The Internationally Wrongful Act 
 
 
 

[…] Siemens also refers to the Draft Articles on Responsibility of States adopted 
by the International Law Commission […], which state: ‘The characterization of 
an act of a State as internationally wrongful is governed by international law. Such 
characterization is not affected by the characterization of the same act as lawful 
by internal law.’78 

 
However, in its discussion of the question of the applicable law, the Tribunal did not refer to the 
Articles, or indeed to the claimant’s argument in this regard.79 
 
Also of relevance in this regard is General Comment No. 31, adopted by the Human Rights 
Committee.80 General Comments adopted by the Committee are not, strictly speaking, judicial 
statements, and, in form at least, constitute the Committee’s considered view as to the 
interpretation of the provisions of the International Covenant on Civil and Political Rights. 
However, that interpretation necessarily takes place against the background of general 
international law to the extent that specific questions are not addressed by the Covenant.  Of 
interest in relation to Article 3 of the Articles is the following passage, which can be seen as 
mirroring the rule under the general international law of State responsibility, as embodied in Article 
3: 
 

[t]he executive branch that usually represents the State Party internationally, 
including before the Committee, may not point to the fact that an action 
incompatible with the provisions of the Covenant was carried out by another 
branch of government as a means of seeking to relieve the State Party from 
responsibility for the action and consequent incompatibility. This understanding 
flows directly from the principle contained in article 27 of the Vienna Convention 
on the Law of Treaties, according to which a State Party ‘may not invoke the 
provisions of its internal law as justification for its failure to perform a treaty’. 
Although article 2, paragraph 2, allows States Parties to give effect to Covenant 
rights in accordance with domestic constitutional processes, the same principle 
operates so as to prevent States parties from invoking provisions of the 
constitutional law or other aspects of domestic law to justify a failure to perform 
or give effect to obligations under the treaty.81 

 

                                                                                                                                            
77  Siemens A.G. v Argentine Republic (ICSID Case No. ARB/02/8), Award of 6 February 2007. 
78  Ibid., para. 70 
79  Ibid., paras. 76–80. 
80  Human Rights Committee, ‘General Comment No. 31: Nature of the General Legal Obligation Imposed on 
States Parties to the Covenant’, UN doc. CCPR/C/21/Rev.1/Add.13, 26 May 2004. 
81  Ibid., para. 4. 
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CHAPTER II 
ATTRIBUTION OF CONDUCT TO A STATE 

 
 
One of the most fertile areas of reference has been in relation to the attribution of conduct to the 
State for the purposes of international responsibility. The rules contained in Chapter II of Part One 
govern attribution to the State of conduct of persons or entities in a variety of specific 
circumstances.  
 
Article 4 covers attribution of conduct of organs of a State; Article 5 provides for attribution of the 
conduct of persons or entities which, although not organs of a State pursuant to Article 4, 
nevertheless exercise elements of governmental authority, while Article 6 provides for the 
attribution of conduct of organs placed at the disposal of one State by another State when those 
organs in fact act in the exercise of elements of governmental authority of the State at the disposal 
of which they have been placed. Article 7 clarifies, in relation to the situations covered by Articles 
4 to 6,85 that where the conduct in question is that of an organ of a State or of a person or entity 
empowered to exercise elements of governmental authority, the fact that the organ, person or 
entity has exceeded his authority or contravened instructions is no obstacle to the attribution of the 
conduct in question to the State. Article 8 provides that, where the conduct in question is carried 
out by a person or group of persons who in fact act upon the instructions of, or under the direction 
or control of a State in carrying out that conduct, the conduct is attributable to the State in 
question. Article 9 covers attribution of conduct of a person or group of persons who in fact 
exercise elements of governmental authority in the absence or default of the official authorities in 
circumstances which call for the exercise of those elements of authority. Article 10 provides for the 
special situation of the attribution of acts of insurrectional or other movements which either 
become the government of the State or succeed in establishing a new State in part of the territory 
of a pre-existing State. Finally, Article 11 provides for attribution to the State of conduct which is 
acknowledged and adopted as its own. 
 
Despite the relatively settled nature of the rules relating to attribution, since 2001, two principal 
areas have attracted particular attention. The first relates to the attribution of conduct of military or 
paramilitary forces in situations of armed conflict; in this area, the cases tend to involve significant 
factual disputes, although there have also been significant questions of the extent to which acts of 
such forces are attributable. The cases in the second area of debate, in the field of investment 
treaty protection, have tended to involve fewer disputes as to the facts, and have focused on the 
abstract legal question of the extent to which conduct of entities which do not formally part of the 
governmental structure of the State should be attributable to the State, so that the State bears 
responsibility for their conduct if those acts constitute a breach of the State’s treaty obligations.  
 
A particular feature of the cases which have dealt with issues of attribution has been the invocation 
of a number of the different bases of attribution in the alternative.  Thus it has been argued that, 
even if conduct of armed groups is not attributable to the State because the actor in question did 
not constitute an organ of the State under Article 4, then the conduct is nevertheless attributable 
due to the fact that the actors in question acted on the instructions or under the direction or 
control of the State under Article 8. Similarly, in investment protection disputes it has been argued 
that, even if the actions of State entities were not attributable as being conduct of organs of the 
State under Article 4, then those actions would nevertheless be attributable on the basis that those 
entities had been exercising elements of governmental authority under Article 5, or on the basis 
that the entity in question had been acting under the direction and control of the State for the 
purposes of Article 8.  For the purposes of the present study, the treatment of reliance on the 
Articles relating to attribution that follow proceeds on an article-by-article basis, despite the fact 
that this in a number of cases involves a certain amount of repetition. 

                                                 
85  See Commentary to Article 7, para. (9). 
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Quite apart from instances of reference to particular provisions of Chapter II of Part One in relation 
to the issue of attribution, a number of courts and tribunals have made general statements about 
attribution by reference to the Articles, or have referred generally to the provisions of the Articles 
relating to attribution. It is convenient to refer to those instances of reliance here.  
 
In its decision on annulment in Compañía de Aguas del Aconquija SA and Vivendi Universal v 
Argentine Republic,86 the ad hoc Committee clearly proceeded on the basis that the acts of the 
Province of Tucumán, a sub-federal administrative division of Argentina, were attributable to it. 
The Tribunal in the Award the subject of the application for annulment87 had proceeded on the 
basis that the actions of the Province of Tucumán were attributable to Argentina for the purposes 
of assessing whether there had been compliance with the applicable bilateral investment treaty, 
although it had concluded that it did not have jurisdiction to rule on those claims because of their 
close connection with alleged breaches of the concession contract, which itself contained an 
exclusive jurisdiction clause in favour of the administrative courts of the Province of Tucumán. As 
noted above in relation to Article 2 of the Articles, the ad hoc Committee referred to the Articles in 
commenting upon the terminology used by the Tribunal in its Award in relation to the notion of 
‘attribution’. In that regard, the ad hoc Committee made express reference to a number of 
provisions of the Articles and the Commentaries thereto in relation to the question of attribution of 
the conduct of sub-federal entities:   

 
[a]ll international claims against a state are based on attribution, whether the 
conduct in question is that of a central or provincial government or other 
subdivision.88 

 
Further, in the context of its discussion of the differences between the claims of breach of treaty 
and claims of breach of contract in the case, the ad hoc Committee observed that: 
 

[…] in the case of a claim based on a treaty, international law rules of attribution 
apply, with the result that the state of Argentina is internationally responsible for 
the acts of its provincial authorities.89 

 
In Noble Ventures v Romania,90 the Tribunal prefaced its discussion of whether the actions of two 
entities created by Romania in order to manage a privatization process were attributable to the 
respondent State by making a number of general comments. The Tribunal observed: 
 

[a]s States are juridical persons, one always has to raise the question whether acts 
committed by natural persons who are allegedly in violation of international law 
are attributable to a State. The BIT does not provide any answer to this question. 
The rules of attribution can only be found in general international law which 
supplements the BIT in this respect. Regarding general international law on 
international responsibility, reference can be made to the Draft Articles on State 
Responsibility as adopted on second reading 2001 by the International Law 
Commission and as commended to the attention of Governments by the UN 
General Assembly in Res. 56/83 of 12 December 2001 […]. While those Draft 
Articles are not binding, they are widely regarded as a codification of customary 

                                                 
86  Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic, (ICSID Case No. ARB/97/3), 
Decision on Annulment of 3 July 2002 
87  Compañía de Aguas del Aconquija SA and Compagnie Générale des Eaux  v Argentine Republic, (ICSID Case 
No. ARB/97/3), Award of 21 November 2000. 
88  Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic, (ICSID Case No. ARB/97/3), 
Decision on Annulment of 3 July 2002, footnote 17. 
89  Ibid., para. 96, referring to Articles 2 (a), 4 and the Commission’s commentary to Article 4, paras. (8)–(10) 
90  Noble Ventures, Inc. v Romania (ICSID Case No. ARB/01/11), Award of 12 October 2005. 
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international law. The 2001 ILC Draft provides a whole set of rules concerning 
attribution […].91  

 
That statement might be read as being ambiguous as to whether the Tribunal’s observations as to 
the fact that the Articles are widely regarded as a codification of customary law were intended to 
apply to the entirety of the Articles. However, even adopting a more restrictive view of the 
Tribunal’s comments, based on the context in which they were made, the Tribunal was clearly of 
the view that those provisions of the Articles relating to attribution were to be regarded as ‘a 
codification of customary international law’. 
 
Similar the Tribunal in Jan de Nul NV and Dredging International NV v Arab Republic of Egypt,92 
stated: 
  

[w]hen assessing the merits of the dispute, the Tribunal will rule on the issue of attribution 
under international law, especially by reference to the Articles on State Responsibility as 
adopted on second reading in 2001 by the International Law Commission and as 
commended to the attention of Governments by the UN General Assembly in Resolution 
56/83 of 12 December 2001 […] as a codification of customary international law.93 

 

                                                 
91  Ibid, para. 69. 
92  Jan de Nul NV and Dredging International NV v Arab Republic of Egypt (ICSID Case No. ARB/04/13), Decision 
on Jurisdiction of 16 June 2006. 
93  Ibid., para. 149. See also the identical passage in Saipem SpA v People’s Republic of Bangladesh (ICSID Case 
No. ARB/05/07), Decision on Jurisdiction and Recommendation on Provisional Measures of 21 March 2007, para. 148. 
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ARTICLE 4 
 

Conduct of organs of the State. 
 

1. The conduct of any State organ shall be considered an act of that State under 
international law, whether the organ exercises legislative, executive, judicial or 
any other functions, whatever position it holds in the organization of the State, 
and whatever its character as an organ of the central government or of a territorial 
unit of the State. 
 
2. An organ includes any person or entity which has that status in accordance 
with the internal law of the State. 

 
 
Article 4 covers the question of attribution of acts carried out by organs of the State. As is made 
clear by the first paragraph of the Article, and as is further explained in the ILC’s Commentaries on 
the provision, the definition of an organ for these purposes includes legislative, executive and 
judicial organs of the State, whatever level they hold in the organization of the state, and whether 
or not they are a part of central government or of a territorial unit of the State. Article 4(2) clarifies 
that the notion of organ includes any person or entity having that status in accordance with the 
internal law of the State. 
 
The primary and axiomatic rule relating to attribution of conduct for the law of State responsibility 
is that conduct of the organs of a State is attributable to it. Given the status of that rule, and its 
undoubtedly customary nature, there are a large number of cases in which in effect there is no 
dispute that conduct of organs of the State are attributable to it; in these circumstances, the 
question of attribution is hardly averted to, and is to some extent taken for granted. Of the cases 
decided by the International Court of Justice since the adoption of the Articles, this has been the 
case, for instance, in relation to the attribution of the conduct of armed forces of a State,94 and in 
relation to the attribution of the actions of domestic police and judicial authorities allegedly 
breaching the obligations to allow access to consular assistance under the Vienna Convention on 
Consular Relations.95 Similarly, in investment protection disputes and human rights cases, there is 
often little discussion in relation to the attribution of acts of government Ministries or of domestic 
courts which indisputably constitute organs of the State, and in human rights cases, the question of 
whether the acts of State organs are attributable to the respondent State is often not even 
mentioned. 
 
Even prior to the adoption of the Articles on second reading, the International Court of Justice in its 
Advisory Opinion on the Difference Relating to Immunity from Legal Process of a Special 
Rapporteur of the Commission on Human Rights had recognised the customary nature of the 
principle now embodied in Article 4 of the Articles. Refering to the ‘well-established rule of 
international law’ that ‘the conduct of any organ of a State must be regarded as an act of that 
State’,  the Court went on to observe that the rule was of ‘a customary character’,96 and that it was 
‘reflected’ in one of the provisions of the ILC’s draft which eventually became Article 4.97 
 
Despite the consolidated nature of the rule contained in Article 4, frequent references have been 
made to it. 
 

                                                 
94  See e.g. the relevant actions of the United States of America in Oil Platforms (Islamic Republic of Iran v United 
States of America ), Merits, ICJ Reports 2003, p. 161. 
95  See e.g. Avena and Other Mexican Nationals (Mexico v United States of America), ICJ Reports 2004, p. 12. 
96  Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human 
Rights, ICJ Reports 1999, p. 62, at p. 87, para. 62. 
97  I.e., draft Article 6 of the draft Articles as adopted on first reading in 1996. 
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As noted above, a first group of cases has concerned questions of the attribution of military and 
paramilitary groups. 
  
In Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda),98 
an issue arose as to whether the actions of the Congo Liberation Movement (Mouvement de 
libération du Congo) (‘MLC’), a rebel group operating within the territory of the Democratic 
Republic of the Congo, were attributable to Uganda. The DRC had argued that Uganda had not 
only supported the creation of the MLC but was ‘closely involved in the recruitment, education, 
training, equipment and supplying of the MLC’,99 and had acted in close cooperation in attacks 
against the DRC armed forces. Uganda did not deny its provision of military and political assistance 
to the MLC, but denied any involvement or participation in its formation.100   
 
In relation to the potential attribution of acts of the MLC to Uganda on the basis that it was an 
organ of Uganda, the Court concluded, on the basis of the evidence before it,101 referring to Article 
4 of the ILC’s Articles, that: 
 

[…] there is no credible evidence to suggest that Uganda created the MLC. 
Uganda has acknowledged giving training and military support and there is 
evidence to that effect. The Court has not received probative evidence that 
Uganda controlled, or could control, the manner in which Mr. Bemba put such 
assistance to use. In the view of the Court, the conduct of the MLC was not that 
of ‘an organ’ of Uganda (Article 4, International Law Commission Draft Articles 
on Responsibility of States for internationally wrongful acts, 2001) […]102 

 
As discussed further below, the Court went on to find that the MLC had neither exercised 
elements of governmental authority on Uganda’s behalf under Article 5 of the Articles, nor were 
there any probative elements on which it could be asserted that the actions of the MLC had been 
undertaken ‘on the instructions of, or under the direction or control of’ Uganda for the purposes of 
Article 8 of the ILC’s Articles.103 
 
Later on in its judgment, the Court again made reference to the rule contained in Article 4, albeit 
without express to the Articles, in the context of the question of whether conduct of the Uganda 
Peoples’ Defence Forces (‘UPDF’), a part of the army of Uganda, were attributable to it.  The 
Court concluded that there was sufficient basis on which to conclude that the UPDF troops had 
committed a wide range of violations of international law, including of international humanitarian 
law:  
 

[h]aving examined the case file, the Court considers that it has credible evidence 
sufficient to conclude that the UPDF troops committed acts of killing, torture and 
other forms of inhumane treatment of the civilian population, destroyed villages 
and civilian buildings, failed to distinguish between civilian and military targets 
and to protect the civilian population in fighting with other combatants, incited 
ethnic conflict and took no steps to put an end to such conflicts, was involved in 
the training of child soldiers, and did not take measures to ensure respect for 
human rights and international humanitarian law in the occupied territories.104 
 

The Court then turned to the question of whether ‘the acts and omission of the UPDF and its 
officers and soldiers are attributable to Uganda’. The Court observed in that regard, referring to its 

                                                 
98  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
99  Ibid., para. 32. 
100  Ibid., para. 42. 
101  Ibid., paras. 158–159. 
102  Ibid., para. 160. 
103  Ibid. 
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Advisory Opinion in Difference Relating to Immunity from Legal Process of a Special Rapporteur of 
the Commission on Human Rights, that: 
 

[t]he conduct of the UPDF as a whole is clearly attributable to Uganda, being the 
conduct of a State organ. According to a well-established rule of international 
law, which is of customary character, ‘the conduct of any organ of a State must 
be regarded as an act of that State’ […]. The conduct of individual soldiers and 
officers of the UPDF is to be considered as the conduct of a State organ. In the 
Court’s view, by virtue of the military status and function of Ugandan soldiers in 
the DRC, their conduct is attributable to Uganda. The contention that the persons 
concerned did not act in the capacity of persons exercising governmental 
authority in the particular circumstances, is therefore without merit.105 

 
The Court went on to reject an argument raised by Uganda to the effect that the troops in question 
had been acting contrary to instructions or had exceeded their authority, and that, as a 
consequence, the actions of those troops were not attributable to it; in this regard, the Court’s 
statement recalls the rule contained in Article 7 of the Articles: 

 
[i]t is furthermore irrelevant for the attribution of their conduct to Uganda 
whether the UPDF personnel acted contrary to the instructions given or 
exceeded their authority. According to a well-established rule of a customary 
nature, as reflected in Article 3 of the Fourth Hague Convention respecting the 
Laws and Customs of War on Land of 1907 as well as in Article 91 of Protocol I 
additional to the Geneva Conventions of 1949, a party to an armed conflict shall 
be responsible for all acts by persons forming part of its armed forces.106 
 

Similarly, in its judgment on the merits in the case concerning the Application of the Convention 
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia 
and Montenegro),107 the Court was faced with the questions of whether the conduct of members 
of the Bosnian Serb troops forming the army of the Republika Srpska (the VRS), as well as the 
actions of various paramilitary Serb groups, in relation to the massacre at Srebrenica and other 
atrocities committed within the territory of Bosnia and Herzegovina were attributable to the 
Federal Republic of Yugoslavia (as it then was). The Court’s approach in this regard deserves 
examination in some detail.  
 
The Court dealt first with the question of whether there had been conduct which, if attributable to 
the FRY, would have constituted a violation of its obligations under the Genocide Convention. In 
this context, the Court made a detailed examination of each of the separate incidents relied upon 
by Bosnia and Herzegovina. In relation to the allegations of large-scale killings in specific areas and 
detention camps during the conflict in Bosnia and Herzegovina, the Court found, on the basis of 
the evidence before it, that such events had been established; however, although many of the 
victims had been members of a protected group for the purposes of the Genocide Convention, 
therefore suggesting that they might have been specifically targeted,108 the Court held that it was 
not established that those killings had been committed with the necessary specific intent to destroy 
the protected group in whole or in part. Accordingly, the Court concluded that the elements of the 
crime of genocide had not been established in relation to those events.109 A similar conclusion was 
reached in relation to specific acts constituting the material element of the crimes prohibited by 

                                                 
105  Ibid., para. 213, quoting Difference Relating to Immunity from Legal Process of a Special Rapporteur of the 
Commission on Human Rights, ICJ Reports 1999, p. 62, at p. 87, para. 62. 
106  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
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107  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
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Article II(b) of causing serious bodily or mental harm to members of the protected group.110  The 
Court further found that the necessary specific intent could not be inferred from the overall pattern 
of events perpetrated throughout the conflict.111   
 
However, the Court reached a different conclusion in relation to the massacre at Srebrenica. 
Having found that actions in violation of Article II(a) and (b) of the Genocide Convention had 
taken place in and around Srebrenica,112 the Court further found, on the basis of decisions of the 
International Criminal Tribunal for the Former Yugoslavia (ICTY), that the necessary specific intent 
to destroy a protected group, in whole or in part, had been present at the relevant time, and that 
therefore ‘acts of genocide had been committed by members of the VRS in and around Srebrenica 
from about 13 July 1995’.113 
 
Earlier in its judgment, the Court had set out the arguments of the Applicant as to attribution of the 
actions of the VRS and paramilitary groups. The Applicant had argued that there had been close 
ties of a political and financial nature between the Government of the Respondent and the 
authorities of the Republika Srpska, and also as regards the administration and control of the VRS. 
In that regard, the applicant alleged that Bosnian Serb members of the Yugoslav army had joined 
the VRS, and had been subsequently ‘administered’ by the offices of the Yugoslav army in 
Belgrade.114 The applicant further argued that the VRS had been armed and equipped by the 
Respondent insofar as when the Yugoslav army withdrew from Bosnia in May 1992, all of its 
military equipment was left behind, and was thereafter taken over by the VRS, and that the 
Respondent had subsequently ‘actively supplied the VRS with arms and equipment’ throughout 
the conflict.115 Finally, the Applicant argued that, in the financial sphere, there had been close 
cooperation between the financial entities of the Respondent and those of the Republika Srpska 
and the Republika Srpska Krajina.116  In that regard, the Court found that it was established that: 
 

[…] the Respondent was thus making its considerable military and financial 
support available to the Republika Srpska, and had it withdrawn that support, this 
would have greatly constrained the options that were available to the Republika 
Srpska authorities.117 
 

In light of its conclusion that the only acts constituting the material element of genocide committed 
with the requisite specific intent had taken place at Srebrenica, the Court went on to address the 
question of whether the actions of the actors involved, namely troops of the VRS and certain 
paramilitary units, could be attributed to the Respondent. The Court framed the issue in the 
following way: 
 

[f]irst, it needs to be determined whether the acts of genocide could be attributed 
to the Respondent under the rules of customary international law of State 
responsibility; this means ascertaining whether the acts were committed by 
persons or organs whose conduct is attributable, specifically in the case of the 
events at Srebrenica, to the Respondent. Second, the Court will need to ascertain 
whether acts of the kind referred to in Article III of the Convention, other than 
genocide itself, were committed by persons or organs whose conduct is 
attributable to the Respondent under those same rules of State responsibility: that 
is to say, the acts referred to in Article III, paragraphs (b) to (e), one of these being 
complicity in genocide.118 
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Having discussed the relationship between those issues and the question of whether the 
Respondent had complied with its obligation under Article I of the Genocide Convention to 
prevent and punish genocide, the Court addressed the first question of whether the acts 
constituting genocide committed at Srebrenica were attributable to the Respondent. The Court 
observed, in language clearly recalling the formulation of the relevant rules of attribution contained 
in the Articles on State Responsibility, that: 
 

[f]irst, it should be ascertained whether the acts committed at Srebrenica were 
perpetrated by organs of the Respondent, i.e., by persons or entities whose 
conduct is necessarily attributable to it, because they are in fact the instruments 
of its action. Next, if the preceding question is answered in the negative, it should 
be ascertained whether the acts in question were committed by persons who, 
while not organs of the Respondent, did nevertheless act on the instructions of, or 
under the direction or control of, the Respondent.119  

 
In relation to that first issue, namely whether the actions of the armed forces involved were 
attributable to the Respondent on the basis that those forces constituted organs of the respondent, 
the Court observed that the question  
 

[…] relates to the well-established rule, one of the cornerstones of the law of 
State responsibility, that the conduct of any State organ is to be considered an act 
of the State under international law, and therefore gives rise to the responsibility 
of the State if it constitutes a breach of an international obligation of the State. 
This rule, which one of customary international law, is reflected in Article 4 of the 
ILC Articles on State Responsibility.120 
 

The Court then set out Article 4 in its entirety. 
 
Applying that rule to the facts, the Court disposed briefly of the allegation that the ‘persons or 
entities’ which had committed the massacres at Srebrenica constituted organs of the Respondent 
under its internal law at the relevant time. The Court observed that:  

 
[t]his rule first calls for a determination whether the acts of genocide committed 
in Srebrenica were perpetrated by ‘persons or entities’ having the status of organs 
of the Federal Republic of Yugoslavia (as the Respondent was known at the time) 
under its internal law, as then in force. It must be said that there is nothing which 
could justify an affirmative response to this question. It has not been shown that 
the FRY army took part in the massacres, nor that the political leaders of the FRY 
had a hand in preparing, planning or in any way carrying out the massacres.121   

 
Although accepting that there was evidence of direct or indirect participation in operations by the 
Yugoslav army in Bosnia during the relevant time, the Court was of the view that there was no 
evidence of any such participation specifically in relation to the massacres at Srebrenica.122  The 
Court further held that ‘neither the Republika Srpska, nor the VRS were de jure organs of the FRY, 
since none of them had the status of organ of that State under its internal law.’123   
 
As noted above, Bosnia and Herzegovina argued that all officers of the VRS had remained under 
the administration of the FRY, and that their salaries had been paid by the FRY up until 2002, and 
that, accordingly, they remained de jure organs of the applicant. In support of that argument, it 
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was alleged that the promotion of General Mladić, the leader of the VRS, had been handled in 
Belgrade.124  
 
In this regard, the Court found that it had not been shown that General Mladić or any of the other 
officers who were administered by the offices of the FRY were, according to the law of the 
respondent, de jure organs of the respondent, and it had not even been shown that General 
Mladić was one of the officers who had been so administered.125  
 
Although finding that considerable support, including financial support, had been provided by the 
FRY to the Republika Srpska, involving the payment, inter alia, of salaries of officers, the Court held 
that this was not sufficient to automatically make those soldiers organs of the FRY.126 The Court 
clarified, that: 
 

[t]he expression ‘State organ’, as used in customary international law and in 
Article 4 of the ILC Articles, applies to one or other of the individual or collective 
entities which make up the organization of the State.127 

 
In this regard, the Court made reference to a passage from the ILC’s Commentary on Article 4, 
which provides, in relevant part: 
 

[…] Paragraph 1 of article 4 states the first principle of attribution for the purposes 
of State responsibility in international law – that the conduct of an organ of the 
State is attributable to that State. The reference to a ‘State organ’ covers all the 
individual or collective entities which make up the organization of the State and 
act on its behalf. It includes an organ of any territorial governmental entity within 
the State on the same basis as the central governmental organs of that State: this 
is made clear by the final phrase.128 

 
The Court then went on to observe, in terms recalling the formulation of Article 5 of the Articles, 
that: 

 
[t]he functions of the VRS officers, including General Mladić, were however to act 
on behalf of the Bosnian Serb authorities, in particular the Republika Srpska, not 
on behalf of the FRY; they exercised elements of the public authority of the 
Republika Srpska. The particular situation of General Mladić, or of any other VRS 
officer present at Srebrenica who may have been being ‘administered’ from 
Belgrade, is not therefore such as to lead the Court to modify the conclusion 
reached in the previous paragraph.129 

 
As to whether the actions of the paramilitary group known as the ‘Scorpions’ were attributable to 
the Respondent on the basis that that group constituted an organ of the Respondent, there was a 
substantial dispute between the parties as to whether that group had been incorporated into the 
FRY’s armed forces. Although there was some evidence before the Court, in the form of intercepts 
of communications from officers of the Republika Srpska (the authenticity of which was disputed), 
pointing to such a conclusion, the Court felt that it was unable to conclude on that basis that the 
‘Scorpions’ had constituted an organ at the relevant time.130  The Court added, in language 
echoing that of Article 6 of the ILC’s Articles, dealing with the attribution of actions of organs of a 
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State placed at the disposal of another State, albeit without express reference to that provision, 
that:  
 

[…] in any event, the act of an organ placed by a State at the disposal of another 
public authority shall not be considered an act of that State if the organ was 
acting on behalf of the public authority at whose disposal it had been placed.131 

 
The Court discerned a further basis on which conduct could be attributed to the State where the 
conduct in question was carried out by an actor which did not constitute a de jure organ of the 
State in question, and did not act under its direction and control for the purposes of Article 8.  This 
further basis of attribution was characterised by the Court as attribution of actions of ‘de facto 
organs’ of a State. 
 
In this regard, Bosnia and Herzegovina had argued that irrespective of whether or not the 
Republika Srpska, the VRS, and the various paramilitary groups in question had in fact been de 
jure organs of the FRY, they should be regarded as having been ‘de facto organs’ of the FRY. As the 
Court summarised the position of the Applicant, the Applicant’s argument in this regard 
 

[…] goes beyond mere contemplation of the status, under the Respondent’s 
internal law, of the persons who committed the acts of genocide; it argues that 
Republika Srpska and the VRS, as well as the paramilitary militias […] must be 
deemed, notwithstanding their apparent status, to have been ‘de facto organs’ of 
the FRY, in particular at the time in question, so that all of their acts, and 
specifically the massacres at Srebrenica, must be considered attributable to the 
FRY, just as if they had been organs of that State under its internal law; reality 
must prevail over appearances.132 

 
The Court first dealt with the question whether it was possible, as a matter of principle, ‘to 
attribute to a State conduct of persons – or groups of persons – who, while they do not have the 
legal status of State organs, in fact act under such strict control by the State that they must be 
treated as its organs for the purposes of the necessary attribution leading to the State’s 
responsibility for an internationally wrongful act’.133   
 
The Court affirmed that such a basis of attribution did exist, observing that:  
 

[…] persons, groups of persons or entities may, for purposes of international 
responsibility, be equated with State organs even if that status does not follow 
from internal law, provided that in fact the persons, groups or entities act in 
‘complete dependence’ on the State, of which they are ultimately merely the 
instrument. In such a case, it is appropriate to look beyond legal status alone, in 
order to grasp the reality of the relationship between the person taking action, 
and the State to which he is so closely attached as to appear to be nothing more 
than its agent: any other solution would allow States to escape their international 
responsibility by choosing to act through persons or entities whose supposed 
independence would be purely fictitious.134  

 
However, as the Court went on to emphasise, the circumstances in which attribution of the acts of 
individuals or entities which are not legally organs of the State is permissible: 
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[…] must be exceptional, for it requires proof of a particularly great degree of State control 
over them, a relationship which the Court’s Judgment [in Military and Paramilitary 
Activities] expressly described as ‘complete dependence’.135 

 
The basis of the Court’s conclusion in this regard was a number of passages from the Court’s 
decision in Military and Paramilitary Activities in and against Nicaragua,136 where, in the context of 
discussion of whether the conduct of the contras could be attributed to the United States, the 
Court had observed that: 
 

[w]hat the Court has to determine at this point is whether or not the relationship 
of the contras to the United States Government was so much one of dependence 
on the one side and control on the other that it would be right to equate the 
contras, for legal purposes, with an organ of the United States Government, or as 
acting on behalf of that Government.137 

 
The Court in Military and Paramilitary Activities had held that, on the evidence, ‘despite the heavy 
subsidies’ provided by the US to the contras 

 
[…] there is no clear evidence of the United States having actually exercised such 
a degree of control in all fields as to justify treating the contras as acting on its 
behalf.138 

 
That finding was based, inter alia, on a US Intelligence Committee assessment, which had 
concluded that the only control which could have been exercised by the US was a cessation of 
aid.139 The Court in Military and Paramilitary Activities had also relied on the fact that, in addition, 
despite the cessation of aid by the United States after 1 October 1984, activity by the contras had 
continued. The Court concluded: 
 

[i]n sum, the evidence available to the Court indicates that the various forms of 
assistance provided to the contras by the United States have been crucial to the 
pursuit of their activities, but is insufficient to demonstrate their complete 
dependence on United States aid. On the other hand, it indicates that in the 
initial years of United States assistance the contra force was so dependent. 
However, whether the United States Government at any stage devised the 
strategy and directed the tactics of the contras depends on the extent to which 
the United States made use of the potential for control inherent in that 
dependence. The Court already indicated that it has insufficient evidence to 
reach a finding on this point. It is a fortiori unable to determine that the contra 
force may be equated for legal purposes with the forces of the United States.140  

 
In the light of that previous jurisprudence, the Court in Application of the Genocide Convention 
thus formulated the test for attribution on that basis as being whether: 
 

[a]t the time in question, the persons or entities that committed the acts of 
genocide at Srebrenica had such ties with the FRY that they can be deemed to 
have been completely dependent on it; it is only if this condition is met that they 

                                                 
135  Ibid., para. 393. 
136  Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America), Merits, ICJ 
Reports 1986, p. 14. 
137  Ibid., at p. 62, para. 109. 
138  Ibid. 
139  Ibid. 
140  Ibid., at pp. 62–63, para. 110. 



Part One – The Internationally Wrongful Act 
 
 

can be equated with organs of the Respondent for the purposes of its 
international responsibility.141 

 
In that regard, the Court had no hesitation in answering in the negative. In relation to the 
Republika Srpska, the Court observed: 
 

[a]t the relevant time, July 1995, neither the Republika Srpska nor the VRS could 
be regarded as mere instruments through which the FRY was acting, and as 
lacking any real autonomy. While the political, military and logistical relations 
between the federal authorities in Belgrade and the authorities in Pale, between 
the Yugoslav army and the VRS, had been strong and close in previous years […], 
and these ties undoubtedly remained powerful, they were, at least at the relevant 
time, not such that the Bosnian Serbs’ political and military organizations should 
be equated with organs of the FRY. It is even true that differences over strategic 
options emerged at the time between Yugoslav authorities and Bosnian Serb 
leaders; at the very least, these are evidence that the latter had some qualified, 
but real, margin of independence. Nor, notwithstanding the very important 
support given by the Respondent to the Republika Srpska, without which it could 
not have ‘conduct[ed] its crucial or most significant military and paramilitary 
activities’ […], did this signify a total dependence of the Republika Srpska upon 
the Respondent.142 

 
As to whether the conduct of the Scorpions could be equated with the FRY for the purposes of 
attribution, having made reference to the oral evidence, and proceedings pending before the ICTY, 
which were however only at the stage of indictment, the Court concluded that it had not been 
presented with sufficient evidence in order to conclude that this was the case.143  
 
In conclusion, the Court summarised its findings as follows: 

 
[…] the acts of genocide at Srebrenica cannot be attributed to the Respondent as 
having been committed by its organs or by persons or entities wholly dependent 
upon it, and thus do not on this basis entail the Respondent’s international 
responsibility.144 

 
As discussed below in the context of Article 8, the Court also found that it had not been 
established that the conduct of the VRS or the various paramilitary groups was attributable to the 
FRY on the basis that they were acting on the instructions, or under the direction and control of 
the FRY in committing the atrocities at Srebrenica. As a result, the Court concluded that the 
Respondent could not be held responsibile for those acts.   
 
In relation to the Court’s identification of the status of ‘de facto organ’ as a potential basis for 
attribution, it should be noted that the question of the possibility of attribution to the State of 
conduct of a persons, gropus or entities on this basis is not dealt with expressly by the ILC’s 
Articles, nor is it discussed in the ILC’s Commentaries to Chapter II of Part One. On the other 
hand, the proposition contained in Article 4(2) that the notion of organ of a State includes any 
person or entity which has that status as a matter of its internal law on its face does not preclude 
the attribution of acts of de facto organs,145 and leaves open the possibility that other entities may 

                                                 
141  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007, para. 393. 
142  Ibid., at para. 394, quoting Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United 
States of America), Merits, ICJ Reports 1986, p. 14, at p. 63, para. 111 
143  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007, para. 395. 
144  Ibid., para. 395 
145  It bears noting in this regard that one of the precursors to Article 4 in the draft Articles adopted on first reading in 
1996 (Article 5) had a slightly narrower formulation, providing: ‘For the purposes of the present articles, conduct of any 
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be assimilated to organs of the State even if they do not have that status under the State’s internal 
law.146 Rather, by contrast to the general position under international law, pursuant to which a 
State may not invoke its internal law to affect the characterization  as a matter of international law, 
the rule contained in Article 4(2) operates in this specific context in the opposite manner, so as to 
prevent a State denying that an entity or person that is classified as an organ of the State under its 
domestic law does not constitute an organ for the purposes of the international law of 
responsibility. 
 
Article 4 has also been widely referred to in the context of investment protections disputes, the 
second broad category referred to above.  
 
The dispute in Jan de Nul NV and Dredging International NV v Arab Republic of Egypt147 
concerned a contract for the widening and deepening of certain sections of the Suez Canal. The 
claimants formed a joint venture vehicle which entered into a contract for the works with the Suez 
Canal Authority (‘SCA’), an Egyptian State entity, after a tendering procedure.  The claimants 
alleged breaches by Egypt of the substantive standards of protection contained in applicable 
bilateral investment treaties in relation to various actions of the SCA, in particular in withholding 
information and as a result of alleged misrepresentations in the course of the negotiations leading 
to the contract. 
 
At the jurisdictional phase, the Tribunal was faced with various arguments made by Egypt that the 
Tribunal lacked jurisdiction over the claimants’ claims. Among these was an argument that the SCA 
had separate legal personality, and that, accordingly, given that the dispute arose out of the 
contract entered into by the SCA, there was no dispute with a contracting party for the purposes of 
Article 25 of the ICSID Convention.148 
 
In response to this argument, the Tribunal observed that: 
 

[a]s the Claimants correctly pointed out, the issue of whether a State is 
responsible for the acts of a State entity is to be resolved in accordance with 
international law, and in particular with the principles codified in the Articles on 
State Responsibility for internationally wrongful acts.149  
 

Given that the decision was concerned only with the question of jurisdiction of the Tribunal, the 
Tribunal abstained from deciding the question whether the acts of the SCA were attributable to the 
respondent and the further question of whether those acts resulted in a breach of the treaty.150   
 
However, the Tribunal in Jan de Nul appears to have been dissatisfied with the formulation of the 
arguments made before it by Egypt it on the question of whether or not the acts of SCA could be 

                                                                                                                                            
State organ having that status under the internal law of the that State shall be considered as an act of the State concerned 
under international law, provided that organ was acting in that capacity in the case in question’. 
146  Cf. in this regard, the discussion by Judge ad hoc Mahiou (Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro), Dissenting Opinion of Judge ad 
hoc Mahiou), at para. 103, referring to Article 4(2) of the Articles, and quoting the Commentary to Article 4, paragraph (11). 
147  Jan de Nul NV and Dredging International NV v Arab Republic of Egypt (ICSID Case No. ARB/04/13), Decision 
on Jurisdiction of 16 June 2006. 
148  Ibid., para. 83. 
149  Ibid., para. 84 
150  The Tribunal noted that it would have been open to it to decide that issue if it had been ‘manifest’ that the entity 
in question had no link with the State: Ibid., para. 85, referring to Consortium Groupement L.E.S.I. – DIPENTA v 
République Algérienne Démocratique et Populaire, Award of 27 December 2004, at para. 19. The Tribunal also (para. 86) 
referred to and distinguished the decision in Salini Costruttori S.p.A. and Italstrade S.p.A. v Kingdom of Morocco (ICSID 
Case No. ARB/00/4, Decision on Jurisdiction of 23 July 2001, 42 ILM, 2003, in which the Tribunal had expressed a view at 
the jurisdictional stage on whether a particular body was a State entity, on the basis that the question had been the subject 
of substantial argument and in order ‘to satisfy the legitimate expectations of the Parties’. The Tribunal in Jan de Nul 
declined to take the same approach on the basis that in the case before it the parties had only briefly touched upon the 
issue of attribution of acts of SCA to the respondent.  
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attributed to it,151 and on that basis reserved that question for the merits, while giving the parties 
an indication as to the principles which it thought were applicable; in this regard the Tribunal 
referred in particular to the rules of attribution contained in Articles 4 and 5 of the ILC’s Articles.  
In doing so, the Tribunal expressly recognized the customary nature of the rules contained in those 
provisions:  
 

[w]hen assessing the merits of the dispute, the Tribunal will rule on the issue of 
attribution under international law, especially by reference to the Articles on State 
Responsibility as adopted on second reading in 2001 by the International Law 
Commission and as commended to the attention of Governments by the UN 
General Assembly in Resolution 56/83 of 12 December 2001 (the ILC Articles) as 
a codification of customary international law. In particular, the Tribunal will 
consider the following provisions:  
 
• Art. 4 of the ILC Articles which codifies the well-established rule that the 
conduct of any State organ, according to the internal law of the State, shall be 
considered an act of that State under international law. This rule addresses the 
attribution of acts of so- called de jure organs which are empowered to act for the 
State within the limits of their competence. […]152 
 

It may be noted that the formulation of the Tribunal of the rule of attribution of conduct of organs 
goes beyond that contained in Article 4 of the Articles, insofar as the Tribunal referred to the 
attribution of acts of ‘so-called de jure organs which are empowered to act for the State within the 
limits of their competence.’153  To the extent that the Tribunal appears to suggest that ultra vires 
acts of de jure organs are not attributable to the State, that passage is inconsistent with Article 7 of 
the Articles, which provides that an act of an organ of a State acting in that capacity is to be 
considered an act of the State for the purposes of the law of State responsibility ‘even if it exceeds 
its authority or contravenes instructions’.154  The Tribunal’s formulation is all the more surprising 
insofar as, as discussed below, the Tribunal in its formulation of the rule contained in Article 5 of 
the Articles incorporated the notion deriving from Article 7 of the irrelevance of the ultra vires 
nature of the action for the purposes of attribution. 
 
Saipem SpA v People’s Republic of Bangladesh,155 was a dispute arising out of the alleged 
disruption by Petrobangla (a State entity created by statute responsible for exploitation of 
hydrocarbon resources in Bangladesh) of an ICC arbitration, the alleged interference of the 
Bangladeshi courts with that arbitration, and the de facto annulment of the ICC Award; the ICC 
Award was rendered in relation to a dispute under a contract entered into by Petrobangla and the 
Claimant to construct a gas pipeline.  The Tribunal made reference to Articles 4, 5 and 8 of the 
Articles in assessing whether it had prima facie jurisdiction over the dispute.   
 
Bangladesh had accepted that its courts were ‘part of the State’, and thus their actions were 
attributable to it; in this regard, the Tribunal observed that ‘this cannot be seriously challenged in 

                                                 
151  See in particular Jan de Nul NV and Dredging International NV v Arab Republic of Egypt (ICSID Case No. 
ARB/04/13), Decision on Jurisdiction of 16 June 2006, para. 83, note 17, noting that the principal argument in relation to 
the independence of the SCA had been made in relation to a different issue. 
152  Ibid., para. 89. 
153  See also the formulation of the rule embodied in Article 4 of the Tribunal in Saipem SpA v People’s Republic of 
Bangladesh (ICSID Case No. ARB/05/07), Decision on Jurisdiction and Recommendation on Provisional Measures of 21 
March 2007, para. 148, discussed below. Cf. the formulation in draft Article 5 of the draft Articles adopted on first reading 
in 1996: ‘For the purposes of the present articles, conduct of any State organ having that status under the internal law of 
that State shall be considered as an act of the State concerned under international law, provided that organ was acting in 
that capacity in the case in question’.  
154  Cf. also Article 3 of the Articles, providing that the characterization of an act of a State as internationally wrongful 
is not affected by the characterization of that act as lawful by internal law, and the Commentary to Article 7, para. (2). 
155  Saipem SpA v People’s Republic of Bangladesh (ICSID Case No. ARB/05/07), Decision on Jurisdiction and 
Recommendation on Provisional Measures of 21 March 2007. 
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light of previous ICSID cases’.156 However, Bangladesh had argued that the actions of Petrobangla 
were not attributable to it on various grounds. In this regard, the Tribunal observed that  
 

[i]t is not for the Tribunal at the jurisdictional stage to examine whether the acts 
complained of give rise to the State’s responsibility, except if it were manifest that 
the entity involved had no link whatsoever with the State. This is plainly not the 
case in the present dispute. 
 
In fact, at first sight at least, Petrobangla appears to be part of the State under 
Bangladeshi law. Indeed, upon a specific question from the Tribunal at the 
hearing, [one of the respondent’s witnesses] confirmed that ‘Petrobangla is a 
statutory public authority’ within the meaning of the Constitution of Bangladesh 
and is thus ‘included in the definition of the state, the same as Parliament’ […].  
 
In this context and still at first sight, the Tribunal fails to see the relevance of 
Bangladesh’s emphasis on the fact that Petrobangla, as a part of the State, ‘has its 
own legal personality’ […] distinct and allegedly independent from the 
Government of Bangladesh […]. In any event, these circumstances do not imply 
that Petrobangla has no link whatsoever with the State.  
 
Similarly, the allegation that Petrobangla’s actions were ‘not acts of the State in a 
sovereign capacity’ […] and that Petrobangla acted in front of the courts of 
Bangladesh ‘as a contracting party which feared bias of the arbitrators they were 
facing at the time’ […] does not make a difference at this jurisdictional stage.  
 
When assessing the merits of the dispute, the Tribunal will rule on the issue of 
attribution under international law, especially by reference to the Articles on State 
Responsibility as adopted in 2001 by the International Law Commission and as 
commended to the attention of Governments by the UN General Assembly in 
Resolution 56/83 of 12 December 2001 […] as a codification of customary 
international law. The Tribunal will in particular consider the following provisions:  
 
• Art. 4 of the ILC Articles which codifies the well-established rule that the 
conduct of any State organ, according to the internal law of the State, shall be 
considered an act of that State under international law. This rule addresses the 
attribution of acts of so-called de jure organs which are empowered to act for the 
State within the limits of their competence. […]157 

 
The Tribunal also made reference to Articles 5 and 8 of the Articles, before continuing: 
 

[a]t this jurisdictional stage, there is no indication that either the courts of 
Bangladesh or Petrobangla could manifestly not qualify as state organs at least de 
facto.158 

 
Reference was also made to Article 4 by the Tribunal in Helnan International Hotels A/S v Republic 
of Egypt.159 The dispute concerned a contract for the management of certain hotels entered into by 
a public sector company (EHC) with the claimant.  Following a reform in 1991, public sector 
companies were distributed under a number of State-owned holding companies supervised by the 
Minister for the Public Sector.  As part of this process, the Egyptian Company for Hotels and 
Tourism (‘EGOTH’) had been created, and it became the successor to EHC under the contract 

                                                 
156  Ibid., para. 143. 
157  Ibid., paras. 144–148. 
158  Ibid., para. 149. 
159  Helnan International Hotels A/S v Republic of Egypt (ICSID Case No. ARB/05/19), Decision on Objection to 
Jurisdiction of 17 October 2006. 
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with the claimant.  The contract was terminated in 2004 following a arbitration instituted by 
EGOTH in accordance with the terms of the contract, and the hotels were ordered to be handed 
over to EGOTH.    
 
The claimant alleged that the termination of the contract constituted a breach by Egypt of its 
obligations under the applicable bilateral investment treaty. In response, Egypt argued that none of 
EGOTH’s contracts or acts were attributable to Egypt, relying on the separate legal personality of 
EGOTH under Egyptian law, and the fact that, even though EGOTH was owned by the Egyptian 
government, its administration was independent.  As a consequence, it was argued that the 
Claimant’s claims were really against EGOTH, and that the Tribunal did not have jurisdiction over 
the dispute. By contrast, the Claimant relied upon the Articles (in particular Articles 4 and 5) to 
argue that, despite its separate legal personality, EGOTH was ‘de jure and de facto an emanation 
of the Egyptian State’, and that consequently Egypt could be held responsible for its actions.160 
 
The Tribunal observed that it was not necessary for the purposes of assessing its jurisdiction to 
decide on the status of EGOTH, having already found the existence of a prima facie dispute arising 
directly out of the Claimant’s investment.161 Nevertheless, in light of the fact that the Parties had 
fully argued the point, it proceeded to rule on the issue at that stage.162 
 
The Tribunal opined that the claimant had ‘convincingly demonstrated that EGOTH […] is under 
the close control of the State’,163 pointing to various factors, including EGOTH’s statutory purpose, 
the fact that its memorandum and articles of association were under Egyptian law reviewed by the 
State Council and that its general assembly was headed by the chairman of its holding company, 
itself a company owned 100% by Egypt, the administrative and executive powers exercised by the 
government over the holding company, the fact that the funds of EGOTH were public funds, and 
that the officers of EGOTH were subject to imprisonment if they did not distribute the State’s share 
of the profits.  
 
However, as the Tribunal noted, making reference to the Commentary to Article 5 of the Articles: 
 

[…] all these gathered clues are not sufficient to conclude that EGOTH’s conduct 
is attributable to Egypt. […]  
 

‘the fact that an entity can be classified as public or private according to 
the criteria of a given legal system, the existence of a greater or lesser 
State participation in its capital or, more generally, in the ownership of its 
assets, the fact that it is not subject to executive control – these are not 
decisive criteria for the purpose of attribution of the entity’s conduct to 
the State. Instead article 5 refers to the true common feature, namely 
that these entities are empowered, if only to a limited extent or in a 
specific context, to exercise specific elements of governmental 
authority.’164 

 
As discussed below in relation to Article 5, the Tribunal concluded that the conduct of EGOTH 
was nevertheless attributable to Egypt,165 thus implicitly rejecting the claimant’s argument that 
EGOTH was to be treated as an organ of Egypt under Article 4.  
 

                                                 
160  Ibid., para. 85–86. 
161  The Tribunal also dismissed Egypt’s objection ratione temporis, holding that the dispute was within the temporal 
scope of the Tribunal: ibid., paras. 48–57. 
162  Ibid., para. 91. 
163  Ibid. para. 92. 
164  Ibid.; the passage quoted is from Commentary to Article 5, para (3) 
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In the context of its Partial Award in Eureko BV v Republic of Poland,166 the Tribunal was called 
upon to decide whether conduct of the Minister of the State Treasury in relation to a share 
purchase agreement and subsequent agreements entered into by the Polish State Treasury and the 
Claimant in respect of the privatization of a State-owned insurance company (PZU) were 
attributable to the Respondent. 
 
Poland had argued that in entering into the share purchase agreement, the State Treasury was, as a 
matter of Polish law,167 to be treated as acting as a ‘private commercial actor’. As a result, it was 
argued, the entry into the share purchase agreement was not the result of the exercise of 
governmental powers, and therefore was not attributable to Poland.168  
 
The Tribunal rejected the argument, noting that it ‘flies in the face of well recognized rules and 
principles of international law.’169 The Tribunal, having noted that it had been constituted under 
the applicable bilateral investment treaty and that it was required to decide the dispute on the 
basis of the BIT and ‘universally acknowledged rules and principles of international law’, 170 
observed that:  
 

[i]n the perspective of international law, it is now a well settled rule that the conduct of 
any State organ is considered an act of that State and that an organ includes any person or 
entity which has that status in accordance with the internal law of that State.171  

 
The Tribunal then referred to Article 4 of the Articles, which—it observed —was ‘crystal clear’,172 
and held that:  

 
[…] there can be no doubt that the Minister of the State Treasury [in entering into 
the SPA and its Addendums] was acting pursuant to clear authority conferred on 
him by decision of the Council of Ministers of the Government of Poland in 
conformity with the officially approved privatization policy of that Government. 
As such the Minister of the State Treasury engaged the responsibility of the 
Republic of Poland. Moreover the record before the Tribunal is spangled with 
decisions of the Council of Ministers in respect of the PZU privatization which 
authorize the State Treasury Minister or Ministry to take actions, some of which 
the Tribunal concludes later in its Award were in breach of Poland’s obligations 
under the Treaty.173 

 
In support of that conclusion, the Tribunal quoted a passage from the Commentary to Article 4, in 
which the Commission observed that ‘[i]t is irrelevant for the purposes of attribution that the 
conduct of a State organ may be classified as ‘commercial’ or as ‘acta jure gestionis’’,174 and a 
further passage from the Commission’s Introductory Commentary to Chapter II of Part One, in 
which the Commission stated that a State is responsible for the acts of ‘[…] all the organs, 

                                                 
166  Eureko BV v Republic of Poland, Partial Award of 19 August 2005. 
167  As a matter of Polish law, the State Treasury is apparently the residual repositary of the State’s right of ownership 
of all State property not belonging to other legal persons forming part of the State: see ibid., paras 119–120. Although 
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sovereign actions, but as the State Treasury’ when exercising the State’s rights of property or ownership: cf. the expert 
evidence quoted ibid., at para. 133. 
168  Ibid., para. 123; the question relating to the attributability of actions of the State Treasury to Poland was raised 
by the Tribunal, inviting comments on the question in the light of the Articles and the relevant provisions of international 
law: ibid., para. 122. 
169  Ibid., para. 125. 
170  Ibid., para. 126, referring to Article 12(6) of the applicable BIT. 
171  Ibid., para. 127. 
172  Ibid., para. 128. 
173  Ibid., para. 129. 
174  Ibid., para. 130, citing Commentary to Article 4, paragraph (6). 
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instrumentalities and officials which form part of its organization and act in that capacity, whether 
or not they have separate legal personality under its internal law’.175 
 
The Tribunal then observed that the Commission’s Commentaries emphasise that:  

 
[…] the principles of attribution are cumulative so as to embrace not only the 
conduct of any State organ but the conduct of a person or entity which is not an 
organ of the State but which is empowered by the law of that State to exercise 
elements of governmental authority.  It embraces as well the conduct of a person 
or group of persons if he or it is in fact acting on the instructions of, or under the 
direction or control of, that State.176  

 
In that regard, the Tribunal referred to a passage in the Commentary to Article 5, in which the 
Commission observed that Article 5 is intended:  
 

[…] to take account of the increasingly common phenomenon of para-statal 
entities, which exercise elements of governmental authority in place of State 
organs, as well as situations where former State corporations have been privatized 
but retain certain public or regulatory functions.177 

 
As a consequence, the Tribunal concluded that, ‘whatever may be the status of the State Treasury 
in Polish law’, from the perspective of international law:  
 

[…] the Republic of Poland is responsible to Eureko for the actions of the State 
Treasury.  These actions, if they amount to an internationally wrongful act, are 
clearly attributable to the Respondent and the Tribunal so finds.178 

 
In Generation Ukraine, Inc. v Ukraine,179 Ukraine challenged the Tribunal’s jurisdiction ratione 
personae, arguing that the Kyiv City State Administration, and not Ukraine itself, was the proper 
party to the dispute on the basis that the dispute related to the acts or omissions of the Kyiv City 
State Administration; in this regard it argued that ‘being the embodiment of the state executive 
power at the local level, the [Kyiv City State Administration] does not act on behalf of Ukraine as a 
State at the international arena’.180 
 
The Tribunal rejected Ukraine’s objection to its jurisdiction, in the process referring to Article 4 of 
the Articles: 
 

The Respondent has failed to differentiate between disputes arising under domestic law 
and dispute arising under the BIT. Insofar as this statement relates to a cause of action 
based on the BIT, it discloses a confusion about the juridical nature of such a cause of 
action. By invoking Article III of the BIT, the Claimant is seeking to invoke the 
international responsibility of Ukraine on the basis that various acts or omissions of 
officials of the Kyiv City State Administration are attributable to Ukraine in accordance 
with the rules of international law and that such acts or omissions amount to an 
expropriation. The relevant international rule of attribution is summarised in Article 4 of 
the ILC’s Articles on State Responsibility […]: 

 
There is no doubt that the conduct of a municipal authority such as the Kyiv City State 
Administration, which is listed as an organ of State power by the Ukrainian Constitution, is 

                                                 
175  Eureko BV v Republic of Poland, Partial Award of 19 August 2005, para. 131, citing Introductory Commentary to 
Part One, Chapter II, paragraph (7). 
176  Eureko BV v Republic of Poland, Partial Award of 19 August 2005, para. 132.  
177  Ibid., citing Commentary to Article 5, paragraph (1). 
178  Eureko BV v Republic of Poland, Partial Award of 19 August 2005, para. 134. 
179  Generation Ukraine, Inc. v Ukraine (ICSID Case No. ARB/00/9), Award of 16 September 2003.,  
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capable of being recognised as an act of the State of Ukraine under international law. 
Judicial authority for this proposition may be found in the decision of the Permanent 
Court of International Justice in Certain German Interests in Polish Upper Silesia (Merits) 
[…] 

 
The Respondent is correct to affirm that ‘the [Kyiv City State Administration] does not act 
on behalf of Ukraine as a State at the international arena’. This is precisely the reason that 
Ukraine rather than the Kyiv City State Administration is the proper party to these 
international arbitration proceedings, where the international obligations of the former are 
alleged to have been breached by the conduct of the latter. 

 
It would be an entirely different matter if this Tribunal were to be seized of a cause of 
action based on an alleged breach of a contract between the Claimant and the Kyiv City 
State Administration. In such a case, the Kyiv City State Administration itself would be the 
proper party to these proceedings. It is in this situation that Article 25(3) of the ICSID 
Convention, cited by the Respondent in the context of this jurisdictional objection ratione 
personae, has a role to play. Article 25(3) relates to the consent of the respondent State to 
the participation of a ‘constituent subdivision or agency’ of that State in ICSID 
proceedings. This is a necessary prerequisite for investment disputes where the investor 
alleges a breach of an obligation owed by the ‘constituent subdivision or agency’ in its 
own capacity. Only Ukraine is privy to the obligations under the BIT, not the Kyiv City 
State Administration. 

 
This distinction between the basis of liability in treaty and contractual claims was 
examined at length by the ad hoc Committee in Compañía de Aguas del Aconquija S.A. & 
Vivendi Universal v Argentine Republic […] 

 
There is no difficulty in applying the international rules of attribution in this case. The 
proper focus is instead on whether the Claimant can establish that the conduct of the Kyiv 
City State Administration, or other relevant Ukrainian State organs, amounts to a breach of 
an international obligation set out in the BIT. 181 

 
In the NAFTA case of Técnicas Medioambientales Tecmed S.A. v United Mexican States,182 the 
Tribunal was faced with the question whether various actions of the Hazardous Materials, Waste 
and Activities Division of the National Ecology Institute of Mexico (‘INE’) were attributable to the 
Respondent. INE was an agency of the Federal Government of the United Mexican States within 
the Ministry of the Environment, Natural Resources and Fisheries, and was in charge of Mexico’s 
national policy on ecology and environmental protection, and was also the regulatory body on 
environmental issues.183 Having initially granted an authorization to operate the landfill site 
constituting the claimant’s investment, INE subsequently rejected an application for renewal of the 
operating licence.  That refusal was alleged by the claimant to constitute a violation of various 
provisions of the applicable bilateral investment treaty.   
 
Given the status of INE, the Tribunal had no hesitation in concluding that its actions ‘are 
attributable to the Respondent under international law’.184 In support of that conclusion, a 
reference was provided in a footnote pointing to Article 4 of the Articles and the Commission’s 
Commentary thereto.185 
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In M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador,186 the Tribunal 
announced at the beginning of its Award that it would: 
 

[…] decide on the objections to Jurisdiction raised by the Respondent and 
rejected by the Claimants in accordance with the provisions of the ICSID 
Convention, the BIT, and the applicable norms of general international law, 
including the customary rules recognized in the Final Draft of the International 
Law Commission of the UN (hereinafter referred to as ‘the ILC’) Draft Articles on 
the Responsibility of States for Internationally Wrongful Acts with commentaries 
[…]187 

 
The dispute concerned contracts entered into by the claimant’s subsidiaries with the Instituto 
Ecuatoriano de Electrificación (‘INECEL’). INECEL had defaulted on payments due under the 
contracts for the provision of electrical power, and had subsequently been put into liquidation.  
The claimants argued that INECEL was an organ of Ecuador, ‘directed and controlled by Ecuador 
through its government officials’, and that ‘the object and functions of INECEL include those 
reserved generally to State regulatory bodies.’188 They emphasised, inter alia, that upon the 
liquidation of INECEL, the Attorney General became ‘the State’s representative with respect to all 
its rights and obligations’, as well as the fact that the INECEL enjoyed special prerogatives in signing 
contracts in its capacity as a State entity.189 
 
Ecuador initially responded that the applicable BIT could not apply to the contract because the 
contract had been signed with INECEL and not Ecuador, that INECEL was ‘an autonomous entity 
that is legally independent of the State’,190 and that a distinction had to be drawn between 
sovereign obligation assumed by it, and commercial obligations assumed by INECEL under the 
contract.191 Ecuador later accepted that ‘INECEL was a public-sector agency and that official 
representatives or delegates constituted a majority of its board’,192 and that ‘INECEL was 
empowered to exercise certain public powers.’193 Ecuador nevertheless maintained that, due to its  
‘separate legal personality, its own capital, and autonomous management, INECEL must not be 
confused with the State.’194  
 
In dealing with these arguments, the Tribunal made reference to the Articles, which it treated as 
representing customary international law in this regard: 

 
INECEL, in light of its institutional structure and composition as well as its 
functions, should be considered, in accordance with international law, as an 
organ of the Ecuadorian State. In this case, the customary rules codified by the 
ILC in their Articles on Responsibility of States for Internationally Wrongful Acts 
are applicable. Therefore, any acts or omissions of INECEL in breach of the BIT or 
of other applicable rules of general international law are attributable to Ecuador, 
and engage its international responsibility. 195  

 
Although the Tribunal’s conclusion was explicitly that conduct of INECEL was attributable to 
Ecaudor on the basis that INECEL was to be regarded as an organ, the note accompanying that 
passage made reference to Article 5 of the Articles.196 This would appear to be an error. 
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A particular aspect of the rules relating to attribution of acts of organs embodied in Article 4, 
namely that of the attributability of acts of all organs of the State, whatever their level in the 
hierarchy or organizational structure of the State, as reflected in Article 4(2), has resulted in a 
number of references to the Articles.  
 
In its decision in the NAFTA case of Mondev International Limited v United States of America,197 
the Tribunal took note of the fact that the United States did not dispute that actions of municipal 
authorities and decisions of sub-federal courts were attributable to it for the purposes of NAFTA, 
although it denied that any actions taken prior to the entry into force of NAFTA on 1 January 1994 
could constitute a breach of the standards of protection contained in Chapter 11 of NAFTA.  In 
that regard, the Tribunal made reference in a footnote to Article 105 NAFTA, as well as making 
reference to Article 4 of the Articles.198 
 
Similarly, in Grand River Enterprises Six Nations Ltd v United States of America, the Tribunal, in its 
decision on objections to jurisdiction took note of the fact that the United States ‘acknowledge[d] 
that that it is internationally responsible under NAFTA’ for the actions taken by its various states.199 
In a footnote to the passage, the Tribunal referred to Article 4(1) of the Articles, as well as the 
passage of the ILC’s Commentary thereon in which the Commission states ‘[i]t does not matter […] 
whether the territorial unit in question is a component unit of a federal State or a specific 
autonomous area, and it is equally irrelevant whether the internal law of the State in question gives 
the federal parliament power to compel the component unit to abide by the State’s international 
obligations.’200  
 
In its decision on annulment in Compañía de Aguas del Aconquija SA and Vivendi Universal v 
Argentine Republic,201 the ad hoc Committee made express reference to Article 4 and the 
Commentaries thereto in relation to the question of attribution of the conduct of sub-federal 
entities: 

 
[a]ll international claims against a state are based on attribution, whether the 
conduct in question is that of a central or provincial government or other 
subdivision. See [ILC Articles] Articles 2 (a), 4 and the Commission’s commentary 
to Article 4, paras. (8)–(10).202 
 

Further, later on its decision in the context of its discussion of the difference between the claims of 
breach of treaty and claims of breach of contract in the case, the Tribunal observed that: 

 
[…] in the case of a claim based on a treaty, international law rules of attribution 
apply, with the result that the state of Argentina is internationally responsible for 
the acts of its provincial authorities.203 

 
Although that observation was made without express reference to Article 4 of the Articles, it clearly 
recalls the earlier statement of principle by the  ad hoc Committee (in relation to which the 
Committee had referred to Article 4 and its Commentary), that Argentina was responsible for the 
acts of its governmental authorities, whether central, provincial or otherwise. 
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Further, later on in its decision, having referred to a passage from the Award the subject of the 
application for annulment, the Tribunal observed that it:  

 
[…] appears to imply that conduct of Tucumán carried out in the purported 
exercise of its rights as a party to the Concession Contract could not, a priori, 
have breached the BIT. However, there is no basis for such an assumption: 
whether particular conduct involves a breach of a treaty is not determined by 
asking whether the conduct purportedly involves an exercise of contractual 
rights.204 

 
In that regard, the ad hoc Committee again referred to the Commentary to Articles 4 and 12.205   
 
That last passage, including the reference to the Commentaries to Articles 4 and 12, was itself 
noted by the Tribunal convened to hear the resubmitted case (Compañía de Aguas del Aconquija 
SA and Vivendi Universal v Argentine Republic (‘Vivendi II’).206  Upon the hearing of the 
resubmitted case, it was not in dispute that acts of the Province, or of organs of central 
government, were attributable to Argentina; however, there was a dispute as to the extent to 
which the actions of individual provincial legislators and an Ombudsman were attributable to 
Argentina for the purposes of assessing compliance with the applicable BIT. 
 
The Tribunal summarised the argument in this regard as follows: Argentina, although not disputing 
‘that the ILC Articles represent, in part, an authoritative summary of international law on the issue 
of attribution of responsibility to a state’,207 had taken the position that ‘the general rule is that the 
only conduct attributed to the state at the international level is that of its organs of government, or 
of others who have acted under the direction, instigation or control of those organs, ie, as agent of 
the state.’208  In that regard, it was argued that, in relation to each person or body whose actions 
were said to be attributable to Argentina and for which Argentina was alleged to bear 
responsibility, it was necessary to ask whether the person or body in question was an organ of 
government, and if not, whether it was acting ‘under the direction, instigation or control of an 
organ of government, ie, as an agent of the state’.209   
 
In relation to the actions of the provincial legislators, in particular those belonging to the 
opposition, it was argued that they lacked the necessary governmental authority in making the 
statements relied upon.210 In relation to the Ombudsman, it was argued that it was neither a State 
organ, nor an agent of the State. In this regard, Argentina relied on ‘the domestic characterization  
of the functions of the Ombudsman […] as a body opposed to government’,211 and, in an apparent 
reference to the Introductory Commentary to Chapter II of Part One, to the ‘prime importance’ of 
the domestic characterization  of a body under the Articles.212  
 
In response to that argument, the claimants argued that the actions of the provincial legislators and 
the Ombudsman were attributable to Argentina. In particular, having noted that Argentina did not 
‘deny responsibility for actions (which may [be] found to constitute treaty breaches) of the 
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Legislature (as a body), the Executive and provincial organs […], the Attorney General or the Court 
of Accounts’,213 they argued, relying on Articles 4 and 5 of the Articles, that actions of the 
provincial legislators and the Ombudsman were attributable to Argentina on the basis that:  
 

(i) the provincial legislators of Tucumán, exercising as they do ‘legislative’ 
functions at ‘a territorial unit of the State’, individually and collectively are ‘State 
organs’ whose conduct shall be considered an act of the state under international 
law, and  
 
(ii) the Ombudsman, having regard to his governmental functions, relationship 
with the Legislature and sweeping authority, also has the status of a ‘State organ’ 
for whose conduct the state is responsible. And even if the Tribunal were to 
conclude that the Ombudsman is not a state organ, it is certainly an entity 
‘empowered by the law’ of Argentina ‘to exercise elements of governmental 
authority’ within the meaning of Article 5 for which the state must take 
responsibility.214 

 
In the event, the Tribunal did not feel required to definitively rule on that issue, although it 
nevertheless indicated the conclusion it would have reached. Having noted that the parties had 
‘spent much time on the responsibility, or lack thereof, of the Argentine Republic for the acts of 
individual opposition party legislators and of the Ombudsman’, and that Argentine ‘did not contest 
its responsibility for the acts of the Legislature in the exercise of its governmental authority, the 
Executive, the Attorney-General or the Regulator’ but only ‘denies responsibility for the acts of 
individual legislators, particularly opposition politicians and the Ombudsman’,215 the Tribunal 
observed: 
  

[w]e do not need to decide these questions given our conclusion that multiple 
acts of members of the Executive, government ministers, the Regulator (which 
was politically guided by the Executive) and the Legislature violated the Article 3 
standard. Had it been necessary, we would have been inclined to find that many 
of the acts of the Ombudsman that were complained of involved the exercise of 
governmental authority and would thus have been attributable to Argentina in the 
event they too constituted a breach of Article 3.216 
 

 
An arbitral tribunal operating under the aegis of MERCOSUR made reference to Article 4 in its 
decision on Import Prohibition of Remolded Tires from Uruguay.217 The reference occurred in the 
context of the Tribunal’s discussion of an argument by Brazil that various acts relied upon by 
Uruguay were acts of administrative organs from various different sectors having no competence in 
relation to Brazil’s foreign trade policy.  Uruguay relied on those acts as supporting its 
interpretation of the principal measure constituting the import prohibition which it alleged 
breached Brazil’s obligations under the MERCOSUR treaty. The Tribunal observed: 
 

[i]t should be recalled that the draft Articles of the International Law Commission, 
that codify customary law, state that, under international law, the conduct of any 
State organ shall be considered an act of that State, whether the organ exercises 
legislative, executive, judicial or any other functions, whatever position it holds in 
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the organization of the State, and whatever its character as an organ of the central 
government or of a territorial unit of the State (see article 4 of the [Articles]).218 

 
The Tribunal accordingly concluded that all of the acts of those administrative bodies were 
attributable to Brazil, and in total constituted an internal practice which confirmed the 
interpretation given to the Portaria (decree) of which Uruguay principally complained. 
 
In Azurix v Argentine Republic,219 the claimant argued that Argentina was responsible for the 
actions of the Province of Buenos Aires, one of Argentina’s sub-federal constituent entities. The 
applicable BIT expressly provided that it applied to the political sub-divisions of the Parties, and 
the claimant also invoked the rules of customary international law, referring in this regard ‘as best 
evidence’ to Articles 4 and 7 of the Articles, as well as the decision of the ad hoc Committee in 
Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic.220  
 
Argentina, for its part, did not dispute that the BIT was applicable to the Province of Buenos Aires, 
nor did it dispute its responsibility for acts of provincial authorities under customary international 
law; however, it argued that the acts complained of all constituted breaches of a contract 
concluded by the claimant with the Province of Buenos Aires, and that, accordingly, the acts of the 
Province were not attributable to Argentina.221 The Respondent also referred to the decision of the 
ad hoc Committee in Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine 
Republic discussed above in support of its position.222 
 
The Tribunal, in addressing these arguments, observed at the outset of its discussion that: 

 
[t]he responsibility of States for acts of its organs and political subdivisions is well 
accepted under international law. The [Articles], as pointed out by the Claimant, 
are the best evidence of such acceptance and as such have been often referred to 
by international arbitral tribunals in investor-State arbitration. Moreover, Article 
XIII of the BIT states clearly: ‘This Treaty shall apply to the political subdivisions of 
the Parties.’ This is not in dispute between the parties. The issue is whether the 
acts upon which Azurix has based its claim can be attributed to the Respondent.  
The Respondent contends that such attribution is not feasible because all the acts 
are contractual breaches by the Province. This is a different matter to which the 
Tribunal will now turn.223  
 

The Tribunal then went on to observe that its decision on jurisdiction had been based on a prima 
facie showing by the claimant that acts attributable to Argentina breached the BIT. Having noted 
that there was no contractual relationship between the claimant and Argentina, given that the 
concession agreement had been concluded between the Province of Buenos Aires and the 
claimant’s subsidiary, and further, that none of the alleged breaches of the BIT constituted 
breaches of contractual obligations owed to the claimant itself, given that those obligations had 
been undertaken in relation to the claimant’s subsidiary, the Tribunal concluded that the factual 
precondition for application of the umbrella clause contained in the BIT – the entering into an 
obligation with the claimant – was not fulfilled.224   
 
The Tribunal then emphasised that its task in evaluating the facts and allegations of the parties was 
‘to determine whether the alleged actions or omissions of the Respondent and the Province, as its 
political subdivision, amount to a breach of the BIT itself.’225  
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In relation to Argentina’s argument that the claimant could not invoke breaches of contract as 
giving rise to international responsibility for breach of the Treaty, the Tribunal observed that it had: 

 
[…] no doubt that the same events may give rise to claims under a contract or a 
treaty, ‘even if these two claims would coincide they would remain analytically 
distinct, and necessarily require different enquiries’.226 

 
Referring to the decision of the ad hoc Committee in Compañía de Aguas del Aconquija SA and 
Vivendi Universal v Argentine Republic, the Tribunal concluded that it was: 

 
[…] faced with a claim that it is not ‘simply reducible to so many civil or 
administrative law claims concerning so many individual acts alleged to violate 
the Concession Contract or the administrative law of Argentina’, but with a claim 
that ‘these acts taken together, or some of them, amounted to a breach’ of the 
BIT. This is the nature of the claim in respect of which the Tribunal held that it 
had jurisdiction and which the Tribunal is obliged to consider and decide.227 
 

The Tribunal thus rejected Argentina’s argument that the conduct of the Province relied upon by 
the claimant could not be attributed to it merely because it concerned breaches of the contract 
concluded with the Province by the claimant’s subsidiary. 
 
Iin Noble Ventures v Romania,228 the Tribunal referred to the Articles in the context of its general 
observations as to attribution, commenting that the Articles, although not binding, ‘are widely 
regarded as a codification of customary international law.’229 Whether or not the Tribunal’s 
comments in this regard were intended to refer to the entirety of the Articles, from the context, it is 
at least clear that the Tribunal so regarded the provisions relating to attribution, and in particular 
Articles 4 and 5.  
 
The Tribunal was concerned with the question of whether the acts of two entities (SOF and 
APAPS), created for the purposes of a process of privatization, were attributable to the Romania for 
the purposes of the applicable BIT. Following its general observations on the question of attribution 
of conduct, and the need to have reference to the general international law of State responsibility 
in that regard, referred to above, the Tribunal then went on to consider whether the acts of two 
entities were attributable to the Respondent, on the basis of the potentially applicable provisions of 
the ILC’s Articles. In relation to Article 4, the Tribunal observed: 
 

[…] Art. 4 2001 ILC Draft lays down the well-established rule that the conduct of 
any State organ, being understood as including any person or entity which has 
that status in accordance with the internal law of the State, shall be considered an 
act of that State under international law. This rule concerns attribution of acts of 
so-called de jure organs which have been expressly entitled to act for the State 
within the limits of their competence. Since SOF and APAPS were legal entities 
separate from the Respondent, it is not possible to regard them as de jure 
organs.230  
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The Tribunal clearly regarded Article 4 as encapsulating customary international law in relation to 
the attribution of conduct of State organs, although it found on the facts that the SOF and APAPS 
did not constitute de jure organs, and that their conduct was therefore not attributable to Romania 
on that basis. However, as discussed below in the context of Article 5, the Tribunal went on to 
conclude that the actions of the two entities were nonetheless attributable to Romania on the basis 
that they were exercising elements of governmental authority in their dealings with the Claimant.231 
As a result, the Tribunal concluded that ‘the acts of SOF and APAPS which were of relevance in 
the present case’ were attributable to Romania ‘for the purposes of assessment under the BIT’.232  
 
The Tribunal also made further reference to the Articles, and implicitly to the Commentary to 
Article 4, in addressing an argument made by the Respondent that a distinction was to be drawn 
between the attribution of governmental and commercial conduct, the latter not being 
attributable.233 The Tribunal doubted the relevance of the distinction, observing: 
 

[t]he distinction plays an important role in the field of sovereign immunity when 
one comes to the question of whether a State can claim immunity before the 
courts of another State. However, in the context of responsibility, it is difficult to 
see why commercial acts, so called acta iure gestionis, should by definition not be 
attributable while governmental acts, so call acta iure imperii, should be 
attributable. The ILC draft does not maintain or support such a distinction. Apart 
from the fact that there is no reason why one should not regard commercial acts 
as being in principle also attributable, it is difficult to define whether a particular 
act is governmental. There is a widespread consensus in international law, as in 
particular expressed in the discussions in the ILC regarding attribution, that there 
is no common understanding in international law of what constitutes a 
governmental or public act. Otherwise there would not be a need for specified 
rules such as those enunciated by the ILC in its draft articles, according to which, 
in principle, a certain factual link between the State and the actor is required in 
order to attribute to the State acts of that actor.234 

 
The Tribunal’s reference to the fact that the Commission’s draft ‘does not maintain or support such 
a distinction’ would appear to be an implicit reference to a passage from the Commentary to 
Article 4, in which the Commission observed that  
 

[i]t is irrelevant for the purposes of attribution that the conduct of a State organ may be 
classified as ‘commercial’ or ‘acta iure gestionis’.235 

 
Further, the Tribunal’s observations that the nature iure gestionis or iure imperii of any given act of 
a State agency was not as such relevant to the question of attribution of those acts to a State, and 
that whether or not such actions would constitute a breach by the State of its international 
obligations was a separate question, echo the continuation of that passage from the Commentary 
to Article 4, in which the Commission observed that: 
 

[o]f course the breach by a State of a contract does not as such entail a breach of 
international law. Something further is required before international law becomes 
relevant, such as a denial of justice by the courts of the State in proceedings 
brought by the other contracting party. But the entry into or breach of a contract 
by a State organ is nonetheless an act of the State for the purposes of article 4, 
and it might in certain circumstances amount to an internationally wrongful act.236  
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Having concluded that the conduct of SOF and APAPS were attributable to Romania on the basis 
of Article 5, the Tribunal stated that it was:  
 

[…] willing to assume that the Respondent is correct in contending that the 
principle of international law that pacta sunt servanda does not entail the 
consequence that a breach by a State of a contract that the State has entered into 
with an investor is in itself necessarily a breach of international law and this is so 
even if the restrictive rules regarding representation of the State […] are satisfied, 
so that indisputably the State is itself the contracting party and has committed a 
breach of the contract.237  
 

However, the Tribunal emphasised that:  
 
[…] that does not mean that breaches of contract cannot, under certain 
conditions, give rise to liability on the part of a State. On the contrary, where the 
acts of a governmental agency are to be attributed to the State for the purposes of 
applying an umbrella clause […], breaches of a contract into which the State has 
entered are capable of constituting a breach of international law by virtue of the 
breach of the umbrella clause.238  
 

A particularly interesting example of reference to Article 4 is to be found in the decision of the 
Tribunal in the NAFTA case of United Parcel Services, Inc. v Canada. The case concerned actions 
alleged to be in breach of the substantive protections contained in Chapter 11 NAFTA as a result of 
the actions of Canada Post, a State entity having responsibility for the postal system within Canada, 
and having the monopoly on the collection, transmission and delivery of first class post .  As noted 
by the Tribunal: 
 

[t]hree of UPS’ claims […] are based in whole or in part on the proposition that the 
actions of Canada Post which are alleged to be in breach of articles 1102 and 1105 are 
attributable to Canada.239 

 
UPS relied on Articles 4 and 5 of the Articles to argue that the actions of Canada Post were to be 
attributed to Canada. UPS’ position was that ‘whether Canada Post’s conduct falls under article 4 
or under article 5, says UPS, there is clear and undeniable state responsibility attributable to 
Canada’..240 As the Tribunal noted:  
 

[i]n support of its argument, UPS draws on relevant provision of the [Articles] as 
accepted propositions of customary international law, a status recently recognized 
(at least in relation to article 4) by the International Court of Justice in the 
Genocide Convention case […].241 

 
The Tribunal then proceeded to set out the text of Article 4, as well as various passages from the 
Commentary thereto relied upon by UPS,242 as well as noting UPS’ reliance on Article 5 of the 
Articles, and referring to a passage from the Commentary thereto.243  
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In support of its argument that the actions of Canada Post were to be attributed to Canada, UPS 
relied on the terms of the relevant legislation ‘by which Canada Post was created in place of a 
regular department of the State’, in particular the provisions specifying that Canada Post was ‘an 
institution of the Government of Canada’, and ‘an agent of Her Majesty in right of Canada’, as well 
as relying on the regulation-making powers conferred on Canada Post in relation to its letter mail 
monopoly, and its right to place street mail collection boxes and to have access to mail delivery 
boxes. In the light of those factors UPS argued that Canada Post was to be regarded as an organ of 
the State on the basis of Article 4.244 UPS also referred to judicial and executive statements, 
according to which Canada Post was ‘part of the government’ or ‘part of its decision-making 
machinery’.245 Further reliance was placed on a decision of a WTO Panel, which had rejected 
Canada’s argument that, because Canada Post was a Crown corporation with separate legal 
personality, regulations made in setting mail rates were outside Canada’s control and did not 
qualify as ‘regulations’ or ‘requirements’ of Canada for the purposes of Article III:4 GATT.246 The 
WTO Panel had reached that conclusion on the basis that Canada Post operated under 
government instructions, and the government had power to direct Canada Post to change the 
applicable rates if it considered that the rates adopted by it were inappropriate.247  
 
Canada for its part did not dispute that the ILC’s formulation of the rules of attribution contained 
in Articles 4 and 5 of the Articles reflected the relevant rules of customary international law, nor 
the characterizations of Canada Post as a matter of domestic law. Rather, it argued that they, as 
well as the WTO ruling, were irrelevant, and were displaced by the specific terms of NAFTA.248  In 
that regard, Canada argued that the Articles had a ‘residual character’, and relied on the lex 
specialis principle embodied in Article 55 of the Articles, arguing that NAFTA contained: 
  

[…] special provisions relating to attribution, to the content of the obligation and to 
methods of implementation (through the investor which initiated arbitration) which would 
displace any possible operation of the residual proposition of law reflected in article 4 
about the attribution of acts of a ‘State organ’ […]249   

 
In the alternative, Canada submitted that Article 5, rather than Article 4, would be applicable, on 
the basis that Canada Post was not an organ of the State; however in that regard it argued that 
Canada Post had not been empowered by the law of Canada to exercise ‘elements of 
governmental authority’.250 
 
In addressing these arguments, the Tribunal noted that, in accordance with Article 31 of the 
Vienna Convention on the Law of Treaties:  
 

[…] we are to find the ordinary meaning of the terms of [NAFTA] in their context 
and in the light of its object and purpose.  Articles 1102–1105, read alone, could 
well be understood as applying to Canada Post.  For the reasons given by UPS, 
Canada Post may be seen as part of the Canadian government system, broadly 
conceived.  In terms of Canada’s very strong submissions, which appear to accord 
fully with the facts and the history, Canada Post has an essential role in the 
economic, social and cultural life of Canada.  Moreover, like national postal 
administrations around the world, it meets the obligations of Canada, owed to all 
other members of the Universal Postal Union, to ensure that international mail is 
delivered within Canada.251  
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247  United Parcel Services, Inc.  v Canada, Award of 11 June 2007, para. 53. 
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Despite the strong evidence which pointed towards the conclusion that conduct of Canada Post 
should be treated as attributable to Canada under Article 4 as being the conduct of an organ, as 
discussed below in the context of Article 55, the Tribunal however concluded that Article 4 did not 
govern the question of attribution to Canada of the actions of Canada Post:  

 
Articles 1102–1105 are not however to be read alone.  They are to be read with 
chapter 15 and, so far as this Tribunal is concerned, with the jurisdictional 
provisions of Articles 1116 and 1117. The immediately relevant provisions of 
chapter 15 are the two specific provisions which UPS contends Canada is 
breaching. They are articles 1502(3)(a) and 1503(2) […] 
 
Several features of these provisions read as a whole lead the Tribunal to the 
conclusion that the general residual law reflected in article 4 of the ILC text does 
not apply in the current circumstances.  The special rules of law stated in chapters 
11 and 15, in terms of the principle reflected in article 55 of the ILC text, ‘govern’ 
the situation and preclude the application of that law […].252 

 
Having analyzed the relevant provisions of NAFTA which pointed to that conclusion, the Tribunal 
stated:  
 

[t]he careful construction of distinctions between the State and the identified 
entities and the precise placing of limits on investor arbitration when it is the 
actions of the monopoly or the enterprise which are principally being questioned 
would be put at naught on the facts of this case were the submissions of UPS to 
be accepted.  It is well established that the process of interpretation should not 
render futile provisions of a treaty to which the parties have agreed unless the 
text, context or purposes clearly so demand.253 
 

The Tribunal further dismissed reliance on the decision of the WTO panel as irrelevant, as it had 
been made in a different context: 
 

[t]he foregoing analysis of [NAFTA] also shows why the WTO panel report in the 
Canada Periodicals case […] is not in point.  The provisions of the GATT 
considered in that case do not distinguish, as chapters 11 and 15 of NAFTA 
plainly and carefully do, between organs of State of a standard type […] and 
various other forms of State enterprises.254 

 
Accordingly, the Tribunal concluded that: 
 

[…] actions of Canada Post are not in general actions of Canada which can be 
attributed to Canada as a ‘Party’ within the meaning of articles 1102 to 1105 or 
for that matter in articles 1502(3)(a) and 1503(2).  Chapter 15 provides for a lex 
specialis regime in relation to the attribution of acts of monopolies and state 
enterprises, to the content of the obligations and to the method of 
implementation. It follows that the customary international law rules reflected in 
article 4 of the ILC text do not apply in this case.255  

 
As discussed below in relation to Article 5, the Tribunal also concluded that, with one exception, 
for the same reasons Article 5 of the Articles did not govern questions of attribution of the actions 
of Canada Post. 

                                                 
252  Ibid., paras. 58–59.  
253  Ibid., para. 60. 
254  Ibid., para. 61. 
255  Ibid., para. 62. 



Part One – The Internationally Wrongful Act 
 
 
 
Bogdanov, Agurdino-Invest Ltd. and Agurdino-Chimia JSC v Republic of Moldova256 was a claim 
brought under a BIT.257 The Respondent did not appear and was not represented in the 
arbitration. In verifying that the Republic of Moldova was the appropriate Respondent, the 
Tribunal noted that the claimant had entered into a privatization contract with the Department of 
Privatization of the Republic of Moldova, and that body was authorized to assess compensation in 
relation to the claimants’ property which had been taken and in relation to which there was a 
dispute as to the adequacy of the compensation. The Tribunal then observed, with reference to 
Article 4 of the Articles, that the Department of Privatization was:  
 

[…] a central Governmental body of the Republic of Moldova, delegated by 
Governmental regulations to carry out state functions, and the effects of its 
conduct may be attributed to the State.  It is generally recognised, in international 
law, that States are responsible for acts of their bodies or agencies that carry out 
State functions (See Article 4 of the ILC Articles on State Responsibility […]). The 
State of the Republic of Moldova is therefore the correct Respondent.258 

 
In its decision in Waste Management, Inc. v United Mexican States (‘Waste Management II’),259 the 
second Tribunal convened to hear the case noted that: 
 

[t]he Respondent did not deny that for the purposes of Chapter 11 of NAFTA the 
conduct of the City of Acapulco and the State of Guerrero was attributable to it. 
More difficult issues arise with respect to the conduct of Banobras, which is a 
development bank partly-owned and substantially controlled by Mexican 
government agencies. […]260 

 
In this regard, the Tribunal referred to various of the possible bases of attribution embodied in the 
provision contained in Chapter II of Part One on the basis of which the conduct of Banobras might 
be attributable to the Mexican State; in this regard, it made explicit reference to Article 4 of the 
Articles: 
 

[…] it is doubtful whether Banobras is an organ of the Mexican State within the 
meaning of Article 4 of the [Articles]. Shares in Banobras were divided between 
the public and private sector, with the former holding a minimum of 66%. The 
mere fact that a separate entity is majority-owned or substantially controlled by 
the state does not make it ipso facto an organ of the state.261  

 
As discussed further below, the Tribunal went on to express doubts as to whether the conduct of 
Banobras was attributable to Mexico in the alternative on the basis of either Article 5 or Article 8 of 
the Articles.262  However, in the end, the Tribunal did not feel it necessary to decide the question 
of attribution of conduct of Banobras, stating that ‘[f]or the purposes of the present Award, 
however, it will be assumed that one way or another the conduct of Banobras was attributable to 
Mexico for NAFTA purposes.’263   
 

                                                 
256  Bogdanov, Agurdino-Invest Ltd. and Agurdino-Chimia JSC v Republic of Moldova, Award, 22 September 2005. 
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In its decision on jurisdiction in Enron Corporation and Ponderosa Assets L.P. v Argentine 
Republic,264 the arbitral tribunal was faced with an argument by Argentina that taxes assessed by 
sub-federal provinces were not attributable to it: 
 

[t]he Argentine Republic has expressed the view that because the taxes have been 
assessed by the Argentine Provinces, and irrespective of whether this is a lawful or 
unlawful action or whether it violates the federal arrangements in force, the 
responsibility and liability of the Argentine Republic cannot be engaged. The 
Tribunal is mindful in this respect that under international law the State incurs 
international responsibility and liability for unlawful acts of its various agencies 
and subdivisions. The same holds true under Article XIII of the Bilateral 
Investment Treaty when providing that this ‘…Treaty shall apply to the political 
subdivisions of the Parties’.265  

 
In a footnote, the Tribunal referred to Article 4 and the accompanying Commentary.266 
 
Further references to Article 4 may be found in a number of opinions of the Advocates General in 
cases before the European Court of Justice (ECJ) concerning questions of State liability for breach of 
European Community law. In this regard, although the ECJ has so far abstained from referring 
expressly to the Articles, the Advocates General have on a number of occasions relied upon the 
Articles, including Article 4.   
 
In its decision in Köbler v Austria,267 a case concerning the question of whether State liability for 
breach of Community law could result from a decision of the highest court in the legal system of 
one of the Member States, the ECJ referred to the rule under international law of attribution to the 
State of the actions of all State organs, whatever their function.  
 
The ECJ started its discussion by reaffirming a number of propositions from previous decisions on 
the subject of State liability, reiterating that ‘the principle of liability on the part of a Member State 
for damage caused to individuals as a result of breaches of Community law for which the State is 
responsible is inherent in the system of the Treaty’268 and that the principle ‘applies to any case in 
which a Member State breaches Community law, whichever is the authority of the Member State 
whose act or omission was responsible for the breach’269.  The Court then observed:  
  

[i]n international law a State which incurs liability for breach of an international 
commitment is viewed as a single entity, irrespective of whether the breach 
which gave rise to the damage is attributable to the legislature, the judiciary or 
the executive. That principle must apply a fortiori in the Community legal order 
since all State authorities, including the legislature, are bound in performing their 
tasks to comply with the rules laid down by Community law which directly 
govern the situation of individuals.270  

 
In this regard, it is significant that Advocate General Léger, in his Opinion in Köbler, squarely 
placed the issue of liability as the result of judicial decisions in the context of broader international 
law, referring to the ‘useful comparison with State responsibility in international law’.271 Reasoning 
that State liability under Community law embodied the principle of international law of ‘State 
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unity’,272 he derived two conclusions: the first was that ‘an unlawful act is necessarily attributed to 
the State, and not to the State organ which committed it.  Only the State is a person recognised as 
having rights and duties in international law, to the exclusion of its organs.’273 He continued 

 
[i]n the second place, the rule of State unity means that the State is liable for the 
loss or damage which it causes by any act or omission contrary to its international 
obligations, whichever State authority is responsible for it. That principle is clearly 
set out in Article 4(1) of the draft articles on the responsibility of States, which 
were drawn up by the International Law Commission […].274  

 
Questions of attribution of conduct to the State also arose in A.G.M.-COS.MET Srl v Suomen valtio 
and Lehtinen, another case concerning issues of State liability for breach of Community law.275 The 
case concerned the potential liability of Finland as a result of public statements made by an official 
employed by a State body, the statements being alleged to constitute an obstacle to the free 
movement of goods. The claim was brought before the Finnish courts, which referred a number of 
preliminary questions to the European Court.  One of those questions related to the issue of 
whether the acts of the official in question could be attributed to Finland for the purposes of State 
liability under Community law, it being asserted in defence that the official had not been acting in 
an official capacity at the time the statements were made.  
 
In his Opinion on the case, Advocate General Kokott made reference to the general law of State 
responsibility, as reflected in the Articles.  He observed, referring in a footnote to the Articles, 
including Articles 4, 7 and 8, and the accompanying Commentary, that:  
 

[international law] provides that acts are attributed only if and to the extent that 
State authority is ostensibly being exercised. The other cases in which conduct is 
attributed to the State are also similar in public international law and European 
law: acts of State organs, acts in accordance with directions, and State tolerance, 
or failure to fulfil a duty to intervene.276 

 
In its judgment, the Court, sitting as a Grand Chamber, observed that:  

 
 […] the referring court’s first question should be reformulated so that the court 
essentially asks whether it is possible to classify the opinions expressed publicly by 
Mr Lehtinen as obstacles to the free movement of goods for the purposes of 
Article 4(1) of the Directive, attributable to the Finnish State. 
 
Whether the statements of an official are attributable to the State depends in 
particular on how those statements may have been perceived by the persons to 
whom they were addressed. 
 
The decisive factor for attributing the statements of an official to the State is 
whether the persons to whom the statements are addressed can reasonably 
suppose, in the given context, that they are positions taken by the official with the 
authority of his office. 
 
In this respect, it is for the national court to assess in particular whether: 
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- the official has authority generally within the sector in question; 
- the official sends out his statements in writing under the official 

letterhead of the competent department; 
- the official gives television interviews on his department’s premises; 
- the official does not indicate that his statements are personal or that 

they differ from the official position of the competent department; 
and 

- the competent State departments do not take the necessary steps as 
soon as possible to dispel the impression on the part of the persons 
to whom the official’s statements are addressed that they are official 
positions taken by the State.277 

 
In the operative paragraph of its judgment, providing the formal response to question referred by 
the Finnish court, the European Court of Justice stated: 
 

[s]tatements which, by reason of their form and circumstances, give the persons 
to whom they are addressed the impression that they are official positions taken 
by the State, not personal opinions of the official, are attributable to the State. 
The decisive factor for the statements of an official to be attributed to the State is 
whether the persons to whom those statements are addressed can reasonably 
suppose, in the given context, that they are positions taken by the official with the 
authority of his office.278  

 
It may be noted that the Articles and the Commentaries do not deal specifically with the question 
of attribution of verbal statements made by State officials, nor the circumstances in which such 
statements are to be deemed to be attributable to the State. 
 
Although not strictly speaking a judicial pronouncement, reference should also be made to 
General Comment No. 31 adopted by the Human Right Committee.279  The Committee made a 
number of observations in relation to the regime under the International Covenant on Civil and 
Political Rights which, although not referring explicitly to the Articles confirm, and in part appear to 
be inspired by, the approach adopted by the ILC in Article 4.  It should be emphasized that, as 
noted above, General Comment No. 31 is an expression of the views of the Committee on the 
interpretation of the provisions of the Covenant; however, that interpretation necessarily takes 
place against the wider background of general international law, including the rules on State 
reposnsibility. The Human Rights Committee observed: 
 

[t]he obligations of the Covenant in general and article 2 in particular are binding 
on every State Party as a whole. All branches of government (executive, legislative 
and judicial), and other public or governmental authorities, at whatever level – 
national, regional or local – are in a position to engage the responsibility of the 
State Party. The executive branch that usually represents the State Party 
internationally, including before the Committee, may not point to the fact that an 
action incompatible with the provisions of the Covenant was carried out by 
another branch of government as a means of seeking to relieve the State Party 
from responsibility for the action and consequent incompatibility. This 
understanding flows directly from the principle contained in article 27 of the 
Vienna Convention on the Law of Treaties […]. In this respect, the Committee 
reminds States Parties with a federal structure of the terms of article 50, according 
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to which the Covenant’s provisions ‘shall extend to all parts of federal states 
without any limitations or exceptions’.280 

 
Reference was also made to, inter alia, Article 4 in the judgments of the members of the United 
Kingdom House of Lords in Jones v Ministry of Interior; Mitchell and others v Al-Dali and others 
and Ministry of Interior,281 a decision relating to whether or not the Saudi government and various 
officials were immune from suit before the English courts under the State Immunity Act 1978 in 
relation to alleged acts of torture which had taken place in Saudi Arabia.  Lords Bingham and 
Hoffmann gave the only two substantive judgments, with both of which the other three members 
of the House all agreed; both referred to Articles 4 and 7 of the Articles in addressing the question 
of immunity. 
 
Lord Bingham observed that the rule under s. 1(1) of the State Immunity Act 1978 was one of 
immunity, unless the proceedings against the state fall within one of the specified exceptions.282  
He went on to observe: 

 
[w]hile the 1978 Act explains what is comprised within the expression ‘State’, and 
both it and the 1972 European Convention govern the immunity of separate 
entities exercising sovereign powers, neither expressly provides for the case 
where suit is brought against the servants or agents, officials or functionaries of a 
foreign state (‘servants or agents’) in respect of acts done by them as such in the 
foreign state. There is, however, a wealth of authority to show that in such case 
the foreign state is entitled to claim immunity for its servants as it could if sued 
itself. The foreign state’s right to immunity cannot be circumvented by suing its 
servants or agents.283 

 
Having observed that ‘[i]n some borderline cases there could be doubt whether the conduct of an 
individual, although a servant or agent of the state, had a sufficient connection with the state to 
entitle it to claim immunity for his conduct’, Lord Bingham noted that the present cases were not 
borderline, in that the individual defendants were public officials, and there was ‘no suggestion 
that the defendants’ conduct was not in discharge or purported discharge of their public duties’.284 
He then stated: 
 

[i]nternational law does not require, as a condition of a state’s entitlement to 
claim immunity for the conduct of its servant or agent, that the latter should have 
been acting in accordance with his instructions or authority. A state may claim 
immunity for any act for which it is, in international law, responsible, save where 
an established exception applies.285 

 
He then referred to Articles 4 and 7 of the Articles and the accompanying Commentaries,286 and 
noted that the approach embodied in those Articles had been endorsed by the International Court 
of Justice in Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v 
Uganda).287 He concluded in this regard: 
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[p]ausing at this point in the analysis, I think that certain conclusions (taking the 
pleadings at face value) are inescapable: (1) that all the individual defendants 
were at the material times acting or purporting to act as servants or agents of the 
Kingdom; (2) that their acts were accordingly attributable to the Kingdom; (3) that 
no distinction is to be made between the claim against the Kingdom and the 
claim against the personal defendants; and (4) that none of these claims falls 
within any of the exceptions specified in the 1978 Act.288 

 
He then went on to dismiss the argument that there existed an exception to immunity in the case 
of violations of jus cogens norms, such as the prohibition of torture. 
 
Lord Hoffman also made reference to the Articles, albeit from a slightly different perspective, in 
addressing the conclusion of the Court of Appeal that the individual defendants were not entitled 
to immunity because acts of torture were so illegal that they could not be considered governmental 
acts or exercises of state authority entitled to the protection of state immunity ratione materiae.  
He observed: 
 

[i]t has until now been generally assumed that the circumstances in which a state 
will be liable for the act of an official in international law mirror the circumstances 
in which the official will be immune in foreign domestic law. There is a logic in 
this assumption: if there is a remedy against the state before an international 
tribunal, there should not also be a remedy against the official himself in a 
domestic tribunal. The cases and other materials on state liability make it clear 
that the state is liable for acts done under colour of public authority, whether or 
not they are actually authorised or lawful under domestic or international law.289 

 
Having referred to Mallén v United States of America,290 Lord Hoffmann also referred to Article 4 
of the Articles, passages from the accompanying Commentary and Article 7 in support of that 
conclusion.291  He then observed:  

 
[i]t seems thus clear that a state will incur responsibility in international law if one 
of its officials, under colour of his authority, tortures a national of another state, 
even though the acts were unlawful and unauthorised. To hold that for the 
purposes of state immunity he was not acting in an official capacity would 
produce an asymmetry between the rules of liability and immunity.292  
 

Reference to Article 4 has also arisen in the context of consideration of other issues, which, on 
analysis, do not strictly concern the question of attribution of conduct constituting an 
internationally wrongful act of organs of the State.  In this regard, it should be noted that although 
Article 4 (in common with the other articles in Chapter II of Part One) is phrased generally in terms 
of whether ‘conduct’ is attributable to the State, with no express limitation as to for what purpose 
attribution is necessary, the rules of attribution contained in Chapter II of Part One are concerned 
solely with questions of attribution of conduct for the purposes of State responsibility, and do not 
purport to lay down the conditions under which conduct may be attributed to the State for other 
purposes. The Introductory Commentary to Chapter II of Part One makes clear that: 
 

[t]he purpose of this chapter is to specify the conditions under which conduct is attributed 
to the State as a subject of international law for the purposes of determining its 
international responsibility […]293 
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Different standards of attribution may apply in other situations and for other purposes, for instance 
the rules of representation governing when a State is to be taken to have undertaken obligations in 
international law; as stressed by the Tribunal in Noble Ventures v Romania, the standard for these 
purposes is not necessarily the same as that applicable to attribution of conduct for the purposes of 
State responsibility.294  On the other hand, it is of course possible that the standard of attribution 
for such other purposes may be the same as that for the purposes of attribution of internationally 
wrongful acts in relation to State responsibility.  However, on a correct analysis, such a conclusion 
is justified merely by the fact that that is the content of the applicable rule of attribution in 
question, not because the customary international law rules of State responsibility relating to 
attribution, as embodied in the Articles, so provide. 
 
One such example of reliance on Article 4 in relation to a question of attribution to the State of 
conduct which was not alleged to constitute an internationally wrongful act is represented by the 
decision on jurisdiction in Tokios Tokelés v Ukraine.295 The Tribunal was called upon to decide 
whether the claimant and respondent had engaged in negotiations required under the applicable 
BIT as a precondition to submission of the dispute to arbitration under the jurisdictional clause of 
the applicable BIT. The respondent argued that the negotiations which had taken place had been 
between the Claimant’s local subsidiary and the Kyiv municipal authorities were not sufficient for 
this purpose.  
 
The Tribunal found that there had been negotiations between the claimant and the central 
authorities of the Respondent sufficient for the purposes of the relevant provisions of the BIT, as 
well as ‘extensive negotiations’ between representatives of the claimant and the municipal 
authorities. In light of the former finding, the Tribunal held that it was not necessary to decide the 
question of whether negotiations with the municipal authorities were relevant in relation to 
calculation of the six-month cooling off period under the BIT, but observed, with reference in a 
footnote to Article 4 of the Articles, that ‘actions of municipal authorities are attributable to the 
central government.’296 
 
It may be noted that the issue before the Tribunal was not one of State responsibility, and Article 4 
was therefore not strictly applicable, given that attribution of the acts in question was relevant to 
the question of whether one of the preconditions for jurisdiction contained in the relevant BIT had 
been fulfilled, and those acts were not relied upon as constituting an internationally wrongful act 
by which the responsibility of the respondent was alleged to have been entailed.  
 
Similarly, in CMS Transmission Company v Republic of Argentina,297 the Tribunal in its decision on 
objections to jurisdiction was faced with an argument by the Respondent that the Claimant had in 
fact submitted to the Tribunal two separate disputes, the first relating to actions taken by the 
Ombudsman and judiciary in 2000 relating to tariffs, and a second, separate dispute relating to 
measures taken by the executive and legislature in late 2001 and early 2002 as a result of the 
financial crisis faced by Argentina, arising after the Request for Arbitration had been submitted on 
12 July 2001.  That second dispute, it was argued, had not been registered in accordance with the 
ICSID Convention, and the six-month waiting period between notification of the dispute and 
submission to arbitration under the applicable BIT had not been respected.298 
 
The Tribunal rejected the Respondent’s arguments, holding that there was a single dispute, 
containing incidental or ancillary claims. In that context, it observed, with reference in an 
accompanying footnote to Article 4 of the Articles, that:  
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[i]n so far as the international liability of Argentina under the Treaty is concerned, 
it also does not matter whether some actions were taken by the judiciary and 
others by an administrative agency, the executive or the legislative branch of the 
State. Article 4 of the articles on State responsibility adopted by the International 
Law Commission is abundantly clear on this point. Unless a specific reservation is 
made in accordance with articles 19, 20 and 23 of the Vienna Convention on the 
Law of Treaties, the responsibility of the State can be engaged and the fact that 
some actions were taken by the judiciary and others by other State institutions 
does not necessarily make them separate disputes. No such reservation took 
place in connection with the BIT.299 

 
Again, the question which the Tribunal was called upon to address was not strictly that of whether 
particular actions of the judiciary, executive and legislature were attributable to the State for the 
purposes of State responsibility (there appears to have been no dispute that they were so 
attributable, and the Tribunal implicitly proceeded on that basis); rather, the question was the 
different one of whether the fact that actions of different branches of government at different times 
had been relied upon by the Claimant in putting forward its claim meant that different and 
separate disputes were involved for the purposes of the jurisdiction of the Tribunal under the 
relevant provisions of the ICSID Convention and the BIT.  
 
Article 4 was also referred to, again not in relation to a question concerning attribution of conduct 
alleged to constitute an internationally wrongful act, in the Report of the Panel in a case brought 
under the WTO dispute settlement understanding. In United States – Measures Affecting the 
Cross-Border Supply of Gambling and Betting Services,300 the Panel was faced with the question of 
whether pronouncements of the United States International Trade Commission (USITC) relating to 
the US Schedule of Commitments to GATS were attributable to the United States for the purpose 
of ascertaining the position of the US as a supplementary means of interpretation of that Schedule, 
pursuant to Article 32 of the Vienna Convention on the Law of Treaties.301   
 
The United States had argued that the interpretation by the USITC was ‘merely an ‘explanatory’ 
text’ by an ‘independent agency’’, did not provide authoritative guidance as to US law and did not 
bind the US in that regard.302 
 
The Panel held that, although the pronouncements of the USITC were not a binding 
interpretation, they were nevertheless one element which could be taken into account in 
interpreting the scope and meaning of the US Schedule of Commitments.303 It went on to note that 
the USITC was an agency of the US federal government, having certain responsibilities under US 
federal law which included maintaining the US Schedule of Commitments.304 In that regard, the 
Panel held that:  

 
[…] as an agency of the United States government with specific responsibilities 
and powers, actions taken by the USITC pursuant to those responsibilities and 
powers are attributable to the United States.305  

 
The Panel continued, making reference in accompanying footnotes to Article 4 and the 
accompanying Commentary, that that conclusion was: 
 

                                                 
299  Ibid., para. 108, and note 58. 
300  United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Report of the 
Panel, 11 November 2004, WTO doc. WT/DS285/R. 
301  Ibid., paras. 6.114 and 6.122. 
302  Ibid., para. 6.124. 
303  Ibid., para. 6.125. 
304  Ibid., para. 6.126 
305  Ibid. 



Part One – The Internationally Wrongful Act 
 
 

[…] supported by the International Law Commission […] Articles on the 
Responsibility for States of Internationally Wrongful Acts [sic]. Article 4, which is 
based on the principle of the unity of the State, defines generally the 
circumstances in which certain conduct is attributable to a State. This provision is 
not binding as such, but does reflect customary principles of international law 
concerning attribution. As the International Law Commission points out in its 
commentary on the Articles on State Responsibility, the rule that ‘the State is 
responsible for the conduct of its own organs, acting in that capacity, has long 
been recognised in international judicial decisions’. As explained by the ILC, the 
term ‘state organ’ is to be understood in the most general sense. It extends to 
organs from any branch of the State, exercising legislative, executive, judicial or 
any other functions.306  
 

As a result, the Tribunal went on to reject the argument of the US that the USITC was an 
‘independent agency’, and that its conduct was therefore not attributable to the US, again referring 
in footnotes to the Commentary to Article 4: 
 

[t]he fact that certain institutions performing public functions and exercising 
public powers are regarded in internal law as autonomous and independent of 
the executive government does not affect their qualification as a state organ. 
Thus, the fact that the USITC is qualified as an ‘independent agency’ does not 
affect the attributability of its actions to the United States, because what matters is 
the activity at issue in a particular case, not the formal qualification of the body 
concerned.307   

 
Consequently, the Panel concluded that:  

 
[…] official pronouncements by the USITC in an area where it has delegated 
powers are to be attributed to the United States. In this dispute, the USITC 
Document can legitimately be considered to be probative of the United States’ 
interpretation of its own GATS Schedule.308  

 
Again, it bears emphasising that the question before the Panel was not that of attribution of an 
internationally wrongful act for the purposes of State responsibility, but the very different question 
of whether certain conduct was to be considered to be conduct of the State in order for it to be 
taken into account as a supplementary means of interpretation under the law of treaties.309  
However, the Panel clearly took the view that the relevant rule of attribution for these purposes 
was that of attribution of organs in the field of State responsibility, and that that rule was 
encapsulated in Article 4. 
 
Article 4 was relied upon by analogy by the European Communities in European Communities – 
Selected Customs Matters, in order to counter an argument made by the United States that only 
executive authorities of the Member States of the European Communities were to be considered 
de facto authorities of the Communities for the purposes of the notion of ‘prompt review of 
administrative action relating to customs matters’ contained in Article X.3(b) GATT 1994, to the 
                                                 
306  Ibid., para. 6.127 (footnotes omitted); the Panel made reference to the Commentary to Article 4, paragraphs (3) 
and (6). 
307  United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Report of the 
Panel, 11 November 2004, WTO doc. WT/DS285/R, para. 6.128 (footnotes omitted), referring to Commentary to Article 4, 
paragraphs (6) and (11). 
308  United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Report of the 
Panel, 11 November 2004, WTO doc. WT/DS285/R, para. 6.129. 
309  See also the reliance on Article 4 of the Articles by Korea in European Communities – Measures Affecting Trade 
in Commercial Vessels, Report of the Panel of 22 April 2005, WTO doc. WT/DS301/R, para. 6.11 in order to argue that the 
‘European Communities cannot disavow the stated positions of its representatives’ contained in press releases relied on as 
evidence of the effect and purpose of the measure in issue in that case.   In that case, the Panel made no reference to 
Article 4 in dealing with that issue. 
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exclusion of the judicial authorities of the Member States.  As summarised by the Panel, the EC 
argued in this regard, with reference to Article 4, that: 
 

[b]oth executive and judicial authorities are relevant public authorities in each 
WTO Member.  Both the actions of the executive and of the judicial branches 
may be relevant for compliance with WTO obligations.  Accordingly, the EC sees 
no reason why only executive authorities, but not judicial authorities of the 
member States, should be recognized as authorities of the EC when 
implementing EC law. 
 
The US arguments are also incompatible with principles of general international 
law regarding responsibility for wrongful acts.  In this regard, the EC would refer 
to Article 4(1) of the Articles on responsibility of States for internationally wrongful 
acts elaborated by the International Law Commission (ILC).  
 
It follows clearly from this provision that, when it comes to the acts of a State 
under international law, there is no distinction between acts of the legislative, 
executive and judicial organs.  For this very same reason, it would seem 
unjustifiable to consider that only the executive authorities of the member States, 
but not the judicial authorities of the member States, can act as EC organs. 
 
Similarly, it follows from the ILC's articles on state responsibility that the 
responsibility for internationally wrongful acts extends not only to organs of the 
central government, but also to organs of territorial units.  Accordingly, the EC has 
never contested that it is responsible in international law for the compliance by 
EC member States with the obligations of the EC under the WTO Agreements. 
 
With its argument that member States courts cannot be regarded as EC courts, 
the United States seems to suggest that whereas the EC is responsible for the 
actions of EC member States, it cannot have recourse to organs of the EC 
member States for discharging its obligations, such as the one under Article X:3(b) 
GATT.  Such a result would be highly contradictory. Under the general principles 
of state responsibility, attribution of conduct relates to all acts and omission, 
regardless of their legality.  Accordingly, not only must conduct be attributed for 
the purposes of establishing a violation of international obligations, but also in 
order to assess whether obligations have been complied with.  In other words, it 
is perfectly possible for the EC to have recourse to its member States for the 
purposes of discharging international obligations, including the obligation to 
provide for prompt review under Article X:3(b) GATT.310 

 
The Panel concluded that, as a matter of construction of Article X:3(b) GATT, that provision did 
not:  
 

[…] necessarily mean that the decisions of the judicial, arbitral or administrative 
tribunals or procedures for the review and correction of administrative action 
relating to customs matters must govern the practice of all the agencies entrusted 
with administrative enforcement throughout the territory of a particular 
Member.311 
 

As a result, in relation to the specific question of whether the EC was able to comply with Article 
X:3(b) GATT through the actions of member state courts and tribunals, the Panel concluded that: 

 

                                                 
310  European Communities – Selected Customs Matters, Report of the Panel of 16 June 2006, WTO Doc: 
WT/DS315/R, paras. 4.705–4.709.  
311  Ibid., para. 7.539 
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[…] the European Communities may comply with its obligations under Article 
X:3(b) of the GATT 1994 through organs in its member States.  We consider that 
this follows from the fact that Article X:3(b) of the GATT 1994 does not contain 
any requirements regarding the institutional structure of the review mechanism 
required by that Article other than the requirement that the review be 
undertaken by judicial, arbitral or administrative tribunals.312 
 

In support of that conclusion, in a footnote, the Panel stated that it considered ‘that this also 
follows from Article 4 of the Draft Articles on Responsibility of States for Internationally Wrongful 
Acts’, and then set out Article 4 in its entirety.313   
 
The portion of the Panel’s decision quoted above was subsequently upheld by the WTO Appellate 
Body, which limited its reasoning to the interpretation of the terms of Article X:3(b) GATT, without 
making reference to Article 4 of the Articles. 314  
 
A number of criticism may be made in relation to the reasoning of the Panel, and its invocation of 
Article 4; first, the question at issue was whether particular conduct could be attributed to the 
European Communities, and not to a State; Article 4 on its face does not apply to that question, 
although there is a clear analogy.315 Second, and more importantly, the question was not one of 
whether attributable conduct constituted an internationally wrongful act, i.e. a breach of an 
international obligation incumbent on the European Communities, but rather whether the 
European Communities could rely on acts of the courts of the Member States as performance of 
obligations incumbent upon it.  
 
Also worthy of mention in this regard, albeit that no express reference was made by the Panel to 
the Articles, is the earlier Panel decision in European Communities – Trademarks and 
Geographical Indications,316 which was relied on in argument by the European Communities 
before the Panel in European Communities – Selected Customs Matters.  In that case, the 
European Communities had argued that: 

 
[…] the statements made by agents of the European Commission before the 
Panel commit and engage the European Communities. It indicates that 
Community laws are generally not executed through authorities at Community 
level but rather through recourse to the authorities of its member States which, in 
such a situation, ‘act de facto as organs of the Community, for which the 
Community would be responsible under WTO law and international law in 
general’.317 

 
The Panel accepted:  

 
[…] this explanation of what amounts to the European Communities’ domestic 
constitutional arrangements and accepts that the submissions of the European 
Communities’ delegation to this panel proceeding are made on behalf of all the 
executive authorities of the European Communities.318  

                                                 
312  Ibid., para. 7.552 
313  Ibid., note 932. 
314  European Communities – Selected Customs Matters, Report of the Appellate Body, 13 November 2006, WTO 
doc. WT/DS315/AB/R, paras. 288–304. In its argument supporting the conclusion of the Panel, the European Communities 
again referred to Article 4 of the Articles, in support of an argument based on an analogy to ‘the general principle of 
international law that States are responsible for the acts of all their organs and emanations, including their sub-federal and 
regional governments’: see ibid., para. 83, and footnote 218. 
315  See now draft Articles 4, 5 and 8 of the International Law Commission’s Draft Articles on the Responsibility of 
International Organizations. 
316  European Communities – Trademarks and Geographical Indications, Panel Report of 20 April 2005, WTO doc. 
WT/DS174/R. 
317  Ibid., para. 7.98. 
318  Ibid., para. 7.98. 
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Similar reliance on Article 4 of the Articles has been made by domestic courts. In the American 
case of Compagnie Noga D’Importation et D’exportation S.A. v Russian Federation,319 the Court of 
Appeals for the Second Circuit made reference to Article 4(1) and quoted from the ILC’s 
Commentary to that provision in reversing a decision of the District Court which had refused to 
recognise and enforce a Swedish arbitral award against the Russian Federation on the basis that the 
award had been made against the Government of the Russian Federation, rather than against the 
Russian Federation itself.320 The Court of Appeals observed in this regard, quoting Article 4(1), that:  
 

[t]he distinction made by the District Court between the acts of a sovereign and 
the acts of one of its governmental organs also finds no basis in international law. 
An axiomatic principle of international law is that ‘the conduct of any State organ 
shall be considered an act of that State under international law, whether the 
organ exercises legislative, executive, judicial or any other functions, whatever 
position it holds in the organization of the State, and whatever its character as an 
organ of the central government or of a territorial unit of the State.’321  

 
The Court of Appeals went on to quote from the Commentaries to Article 4. An accompanying 
footnote noted the history of the Articles, and the adoption of Resolution 56/83 by the General 
Assembly in 2001, stating:  
 

[w]e note that the Draft Articles, as the work of scholars, are not a primary or 
constitutive source of authority on international law, but rather are relevant only 
inasmuch as they may provide accurate evidence of the practice of States. […]322 

 
Again, it may be observed that the question before the Court of Appeals was not one of 
international State responsibility, but rather of whether enforcement could be levied against the 
Russian Federation. 
 
Similar criticisms may also be made of reference to Article 4 (and other Articles contained in 
Chapter II of Part One) by international tribunals not for the purposes of attribution of conduct of 
State organs for the purposes of international responsibility, but as a subsidiary supporting 
argument confirming an interpretation already arrived at on the basis of the terms contained in the 
provisions in issue.  
 
In the NAFTA case of ADF Group Inc. v United States,323 the Tribunal referred to Article 4 of the 
Articles as a subsidiary confirmation of its interpretation of the scope of the term ‘Party’ in Article 
1108 NAFTA. The scope of that term was relevant in ascertaining the applicability of the 
substantive standards relating to national treatment contained in Article 1102 NAFTA and 
performance requirements contained in Article 1106 NAFTA, as a result of the exceptions to the 
applicability of those provisions in relation to ‘public procurement by a Party’ contained in Article 
1108(7) and (8).324  The investor had argued that the term ‘Party’ in that context covered 
procurement by only the federal government, to the exclusion of procurement by state or 
provincial governments.  
 

                                                 
319  Compagnie Noga d’Importation et d’Exportation. S.A. v Russian Federation 361 F.3d 676 (2004) (CA,2nd Cir. 
N.Y.). 
320  The Court of Appeals also held that no distinction was to be made between the Russian Federation and the 
Government of the Russian Federation and the award was enforceable under federal common law and Russian law. 
321  361 F.3d 676, at 688–689 
322  Ibid., note 13,  
323  ADF Group Inc. v United States of America (ICSID Additional Facility Case No. ARB(AF)/00/1), Award of 9 
January 2003.  
324  The Tribunal also concluded that the Claimant had failed to establish on the merits that the measures in question 
were inconsistent with the national treatment requirements of Article 1102 NAFTA: ibid., paras. 155–158. 
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The Tribunal concluded that the term was apt to cover public procurement by all levels of 
government within a federal State. In that regard, it had regard to the definition of ‘government 
procurement’ contained in Article 1001(1) NAFTA,325 as well as to the provisions of Article 1108(1) 
relating to ‘existing non-conforming measures’, in relation to which it concluded that it was 
sufficiently broad to cover not only ‘a federal government measure but also a state or provincial 
government measure and even a measure of a local government’.326   
 
In support of that interpretative conclusion, the Tribunal observed, with reference to Article 4 of 
the Articles, that its interpretation was: 

 
[…] in line with the established rule of customary international law that acts of all 
its governmental organs and entities and territorial units are attributable to the 
State and that that State as a subject of international law is, accordingly, 
responsible for the acts of all its organs and territorial units.327 

 
In a footnote accompanying those observations, the Tribunal referred to the fact that the 
‘international customary law status of the rule’ contained in Article 4 had been recognized by, inter 
alia, the International Court of Justice in its Advisory Opinion on Difference Relating to Immunity 
from Legal Process of a Special Rapporteur of the Commission on Human Rights,328 and made 
reference to and quoted from a number of paragraphs of the Commission’s Commentary to Article 
4.329  
 
The Tribunal clearly took the view that the rule of attribution contained in Article 4 was customary 
in nature, and contained the appropriate applicable rule of attribution. It should be emphasised 
however that the Tribunal’s views in this regard were made as a subsidiary argument, supportive of 
a conclusion on the interpretation of the provision in question which it had already reached.  
However, doubts may be expressed as to the appropriateness of the invocation of Article 4 in this 
context, and whether the analogy was apt and in reality provided any support for the Tribunal’s 
conclusions in that regard. Article 1108 NAFTA, the provision which the Tribunal was called upon 
to interpret, is concerned with express exceptions to the applicability of the substantive standards 
contained in Chapter 11 NAFTA; the scope of those exceptions, and the conduct of a Party 
covered by them, is in the end a question of interpretation of the relevant treaty provisions. 
Conversely, the customary international rule embodied in Article 4 is concerned with attribution of 
conduct to the State for the purposes of State responsibility as a result of internationally wrongful 
acts, and the specific question of which bodies are to be considered as constituting State organs for 
that purpose. These two questions are conceptually distinct, and operate in different areas, 
namely, on the one hand, the scope of the obligations in question, or put another way, which 
entities are bound by them, and on the other attribution of acts potentially constituting a breach of 
those obligations; in other words, whether or not an act of an organ, at whatever level, is 
attributable to the State of which it forms part for the purposes of responsibility is a fundamentally 
different question from whether or not an entity falls within the notion of ‘Party’ in a treaty 
provision such as that at issue in ADF. 
 
On the other hand, there are undoubtedly strong logical arguments as well as arguments of 
consistency for arguing that if acts of its organs are to be attributable to a State, an express 
exception to the scope of applicability of substantive standards which would otherwise be 
applicable should cover all organs whose acts are so attributable.  However, those are 
considerations of interpretation, rather than resulting from the fact that acts of all organs are 
attributable to the State. 
                                                 
325  Ibid., para. 164 
326  Ibid., para. 165 
327  Ibid., para. 166. 
328  Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human 
Rights, ICJ Reports 1999, p. 62. 
329  ADF Group Inc. v United States of America (ICSID Additional Facility Case No. ARB(AF)/00/1), Award of 9 
January 2003, note 161, referring to the Commentary to Article 4, paragraphs (8 )to (10), and quoting from paras 8 and 9. 
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In the Dispute Concerning Access to Information Under Article 9 of the OSPAR Convention,330 
opposing Ireland and the United Kingdom in relation to access to information redacted by the 
United Kingdom from reports relating to the MOX plant at the Sellafield nuclear installation, the 
Tribunal had regard to the rules of attribution contained in Articles 4 and 5 in interpreting Article 
9(1) of the 1992 Convention for the Protection of the Marine Environment of the North-East 
Atlantic (OSPAR Convention).331 Article 9(1) of the OSPAR Conventoin provides that:  
 

The Contracting Parties shall ensure that their competent authorities are required 
to make available the information described in paragraph 2 of this Article to any 
natural or legal person, in response to any reasonable request, without that 
person’s having to prove an interest, without unreasonable charges, as soon as 
possible and at the latest within two months. 

 
The United Kingdom argued that the obligation set forth in Article 9(1) did not entail an obligation 
of result that the domestic competent authorities would in fact provide the information in 
question, but merely an obligation to make provision in the domestic legal system requiring the 
competent authorities to do so, with the result that any complaint as to improper withholding of 
information had to be brought before the domestic courts.332 As the Tribunal framed the issue, the 
question was ‘whether the requirement in Article 9(1) ‘to ensure’ the obligated result mandates a 
result rather than merely a municipal law system directed to obtain the result.’333  
 
After careful examination, the Tribunal concluded by a majority that ‘Article 9(1) is advisedly 
pitched at a level that imposes an obligation of result rather than merely to provide access to a 
domestic regime which is directed at obtaining the required result’.334 
 
In support of that conclusion, the Tribunal observed that its conclusion as to the interpretation of 
Article 9(1):  
 

[…] is consistent with contemporary principles of state responsibility. A State is 
internationally responsible for the acts of its organs.  On conventional principles, 
a State covenanting with other States to put in place a domestic framework and 
review mechanisms remains responsible to those other States for the adequacy of 
this framework and the conduct of its competent authorities who, in the exercise 
of their executive functions, engage the domestic system. 
 
Among others, this submission is confirmed by Articles 4 and 5 of the 
International Law Commission draft articles on the responsibility of States for 
internationally wrongful acts, providing for rules of attribution of certain acts to 
States. On the international plane, acts of ‘competent authorities’ are considered 
to be attributable to the State as long as such authorities fall within the notion of 
state organs or entities that are empowered to exercise elements of the 
government authority. As the International Court of Justice stated in the LaGrand 
case, ‘the international responsibility of a State is engaged by the action of the 
competent organs and authorities acting in that State, whatever they may be. 
 
It follows as an ordinary matter of obligation between States, that even where 
international law assigns competence to a national system, there is no exclusion 
of responsibility of a State for the inadequacy of such a national system or the 

                                                 
330  Dispute Concerning Access to Information Under Article 9 of the OSPAR Convention (Ireland v United 
Kingdom), Final Award of 2 July 2003. 
331  Convention for the Protection of the Marine Environment of the North-East Atlantic, Paris, 22 September 1992. 
332  Dispute Concerning Access to Information Under Article 9 of the OSPAR Convention (Ireland v United 
Kingdom), Final Award of 2 July 2003, para. 123. 
333  Ibid., para. 132. 
334  Ibid., para. 137. 
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failure of its competent authorities to act in a way conferred by an international 
obligation or implementing legislation.  Adopting a contrary approach would lead 
to deferral of responsibility by States and the frustration of the international legal 
system.335 

 
Again, the question before the Tribunal was strictly one of interpretation of the treaty provision in 
question, and what was the content of the obligation it imposed. The standard of attribution for 
the purposes of State responsibility is a distinct question from that of interpretation of the scope 
and effect of any given treaty provision. 
 

                                                 
335  Ibid., paras. 144–146. 
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ARTICLE 5 

 
Conduct of persons or entities exercising  

elements of governmental authority 
 

The conduct of a person or entity which is not an organ of the State under Article 
4 but which is empowered by the law of that State to exercise elements of the 
governmental authority shall be considered an act of the State under international 
law, provided the person or entity is acting in that capacity in the particular 
instance. 

 
 
Article 5 provides for attribution to the State of conduct of persons or entities which, although not 
constituting organs of a State pursuant to Article 4 of the Articles, are nevertheless empowered to 
exercise elements of governmental authority.  To the extent that conduct of such a person or entity 
is carried out in the context of the exercise of such governmental authority, it is to be treated as 
being an act of the State.   
 
Article 5 has frequently been relied on in conjunction with Article 4, on the basis that, if conduct 
of a person or entity is not attributable to a State on the basis that the person or entity does not 
constitute an organ under Article 4, nevertheless the person or entity is to be considered to be 
exercising ‘elements of governmental authority’ in acting, with the result that its conduct in that 
regard is attributable to the State under Article 5. 
 
In Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda),336 
the International Court of Justice made reference to Article 5 in the context of its discussion of 
whether conduct of the Congo Liberation Movement (Mouvement de libération du Congo) 
(‘MLC’), a rebel group operating within the territory of the Democratic Republic of the Congo, was 
attributable to Uganda.  Having rejected the DRC’s argument that the MLC could be considered 
an ‘organ’ of Uganda for the purposes of Article 4 of the Articles,337 the Court went on to find that, 
likewise, the conduct of members of the MLC could not be attributed to Uganda on the basis of 
other Articles contained in Chapter II of Part One, of the Articles, stating that: 
 

[i]n the view of the Court, the conduct of the MLC was not that of ‘an organ’ of Uganda 
(Article 4, International Law Commission Draft Articles on Responsibility of States for 
internationally wrongful acts, 2001), nor that of an entity exercising elements of 
governmental authority on its behalf (Article 5).338  

 
In Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v Serbia and Montenegro),339 having found that the acts of those 
responsible for the genocide at Srebrenica were not attributable to the respondent either on the 
basis of Article 4 or Article 8 of the Articles, the Court made reference to the other potentially 
relevant provisions relating to attribution contained in Chapter II of Part One, including Article 5.  
However, the Court expressly refrained from adopting any position as to whether those provisions 
reflected customary international law, given that it was of the view that none of the provisions 
were applicable on the facts of the case. According to the Court: 
 

                                                 
336  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
337  Ibid., para. 160 
338  Ibid.. 
339  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
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[…] none of the situations, other than those referred to in Articles 4 and 8 of the 
ILC’s Articles on State Responsibility, in which specific conduct may be attributed 
to a State, matches the circumstances of the present case in regard to the 
possibility of attributing the genocide at Srebrenica to the Respondent. The Court 
does not see itself required to decide at this stage whether the ILC’s Articles 
dealing with attribution, apart from Articles 4 and 8, express present customary 
international law, it being clear that none of them apply in this case. The acts 
constituting genocide were not committed by persons or entities which, while not 
being organs of the FRY, were empowered by it to exercise elements of the 
governmental authority (Art. 5) […].340 

 
As noted above in relation to Article 4, the Tribunal in Eureko BV v Republic of Poland341 made 
reference to the Commentary to Article 5 in ruling upon whether conduct of the Minister of the 
State Treasury in relation to a share purchase agreement and subsequent agreements entered into 
by the Polish State Treasury and the Claimant in respect of the privatization of a State-owned 
insurance company (PZU) were attributable to the Respondent. 
 
Having concluded, with reference to Article 4 of the Articles, that the conduct of any State organ is 
‘considered an act of that State and that an organ includes any person or entity which has that 
status in accordance with the internal law of that State’,342 and that there could be ‘no doubt’ that 
the Minister for the State Treasury was acting ‘pursuant to clear authority conferred on him by the 
Council of Ministers of the Government of Poland in conformity with the officially approved 
privatization policy of that Government’, and as such ‘engaged the responsibility of the Republic of 
Poland’,343 the Tribunal noted that:  
 

[t]he principles of attribution are cumulative so as to embrace not only the 
conduct of any State organ but the conduct of a person or entity which is not an 
organ of the State but which is empowered by the law of that State to exercise 
elements of governmental authority.  It embraces as well the conduct of a person 
or group of persons if he or it is in fact acting on the instructions of, or under the 
direction or control of, that State.344  

 
In that regard, the Tribunal made reference to a passage in the Commentary to Article 5, in which 
the Commission observed that Article 5 is intended:  

 
[…] to take account of the increasingly common phenomenon of para-statal 
entities, which exercise elements of governmental authority in place of State 
organs, as well as situations where former State corporations have been privatized 
but retain certain public or regulatory functions.345 

 
As a consequence, the Tribunal concluded that, ‘whatever may be the status of the State treasury 
in Polish law’ from the perspective of international law, a point which it did not decide:  
 

[…] the Republic of Poland is responsible to Eureko for the actions of the State 
Treasury.  These actions, if they amount to an internationally wrongful act, are 
clearly attributable to the Respondent and the Tribunal so finds.346 
 

As discussed above in the context of Article 4, in Noble Ventures v Romania347 the Tribunal was 
concerned with the question of whether the acts of two entities created under Romanian law (SOF 
                                                 
340  Ibid., para. 414. 
341  Eureko BV v Republic of Poland, Partial Award of 19 August 2005. 
342  Ibid., para. 127; the Tribunal quoted Article 4 in para. 128. 
343  Ibid., para. 129. 
344  Ibid., para. 132.  
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and APAPS) were attributable to the Respondent. Those entities had been created in the context of 
the privatization by Romania of various industries.  In a passage which has already been cited 
above, the Tribunal observed generally in relation to the Articles that: 
 

[a]s States are juridical persons, one always has to raise the question whether acts 
committed by natural persons who are allegedly in violation of international law 
are attributable to a State. The BIT does not provide any answer to this question. 
The rules of attribution can only be found in general international law which 
supplements the BIT in this respect. Regarding general international law on 
international responsibility, reference can be made to the Draft Articles on State 
Responsibility as adopted on second reading 2001 by the International Law 
Commission and as commended to the attention of Governments by the UN 
General Assembly in Res. 56/83 of 12 December 2001 […]. While those Draft 
Articles are not binding, they are widely regarded as a codification of customary 
international law. The 2001 ILC Draft provides a whole set of rules concerning 
attribution […]348  
 

Having concluded that the acts of SFO and APAPS were not attributable to Romania on the basis 
of Article 4, the Tribunal observed: 
 

[t]he 2001 Draft Articles go on to attribute to a State the conduct of a person or 
entity which is not a de jure organ but which is empowered by the law of that 
State to exercise elements of governmental authority provided that person or 
entity is acting in that capacity in the particular instance. This rule is equally well 
established in customary international law as reflected by Art. 5 2001 ILC Draft. 
While not being de jure organs, SOF as well as APAPS were at all relevant times 
acting on the basis of Romanian law which defined their competence.349  
 

Having considered the various provisions of domestic law governing the status of two the State 
entities in question, which inter alia provided that SOF was an ‘empowered public institution’ 
under the Privatization Law,350 the Tribunal concluded that: 
 

[…] it was not only within the competence of SOF—and APAPS which replaced 
SOF at the end of 2000—when acting as the empowered public institution under 
the Privatization Law, to conclude agreements with investors but also, acting as a 
governmental agency, to manage the whole legal relationship with them, 
including all acts concerned with the implementation of a specific investment. In 
the judgment of the Tribunal, no relevant legal distinction is to be drawn between 
SOF/APAPS, on the one hand, and a government ministry, on the other hand, 
when the one or the other acted as the empowered public institution under the 
Privatization Law.  
 
All the acts allegedly committed by SOF/APAPS were related to the investment of 
the Claimant. There is no indication from the parties, and there is no reason to 
believe, that any act by these institutions was outside the scope of their mandate. 
Consequently, the Tribunal concludes that SOF and APAPS were entitled by law 
to represent the Respondent and did so in all of their actions as well as omissions. 
The acts allegedly in violation of the BIT are therefore attributable to the 
Respondent for the purposes of assessment under the BIT.351  
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In EnCana Corp. v Ecuador352 the Tribunal was faced with the question of whether the conduct of 
Petroecuador was attributable to Ecuador for the purposes of the allegations of breach of the 
standards of protection contained in the BIT.  Petroecuador was a State entity created for the 
purpose of exploitation of Ecuador’s hydrocarbon resources, and was wholly owned and 
controlled by the State. The Respondent did not deny that Petroecuador’s conduct in entering into 
the participation contract at issue in the arbitration was attributable to it. In this regard, the 
Tribunal took note that it was relevant that:  
 

Petroecuador was […] subject to instructions from the President and others, and 
that the Attorney-General pursuant to the law had and exercised authority ‘to 
supervise the performance of … contracts and to propose or adopt for this 
purpose the judicial actions necessary for the defence of the national assets and 
public interest.’ According to the evidence this power extended to supervision 
and control of Petroecuador’s performance of the participation contracts and 
their potential renegotiation.  Thus the conduct of Petroecuador in entering into, 
performing and renegotiating the participation contracts (or declining to do so) is 
attributable to Ecuador. It does not matter for this purpose whether this result 
flows from the principle stated in Article 5 of the International Law Commission’s 
Articles on Responsibility of States for Internationally Wrongful Acts or that stated 
in Article 8. The result is the same.353 
 

In an accompanying footnote, the Tribunal set out the full text of Articles 5 and 8 of the Articles.354 
 
As noted above in relation to Article 4, in Jan de Nul NV and Dredging International NV v Arab 
Republic of Egypt,355 the Tribunal specified the law which it would apply to the question of 
attribution of the acts of SCA, a State entity, at the merits stage. In doing so, the Tribunal expressly 
recognised that Article 5 codified customary international law in relation to the question of 
attribution of the acts of an entity, which, while not constituting a de jure organ of a State, was 
nevertheless empowered by the law of the State to exercise elements of governmental authority.  
The Tribunal observed: 
 

[w]hen assessing the merits of the dispute, the Tribunal will rule on the issue of 
attribution under international law, especially by reference to the Articles on State 
Responsibility as adopted on second reading in 2001 by the International Law 
Commission and as commended to the attention of Governments by the UN 
General Assembly in Resolution 56/83 of 12 December 2001 (the ILC Articles) as 
a codification of customary international law. In particular, the Tribunal will 
consider the following provisions:  
 
[…] 
 
• Art. 5 of the ILC Articles which goes on to attribute to a State the conduct of a 
person or entity which is not a de jure organ but which is empowered by the law 
of that State to exercise elements of governmental authority provided that person 
or entity is acting in that capacity in the particular instance. Such provision 
restates the generally recognized rule that the conduct of an organ of a State or of 
a person or entity empowered to exercise elements of governmental authority 
shall be considered an act of the State under international law if the organ, 
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person or entity acts in that capacity, even if it exceeds its authority or 
contravenes instructions.356 
 

It may be noted that to the extent that the Tribunal’s formulation of the applicable customary rule 
refers to the attributability to the State of conduct an entity exercising elements of governmental 
authority ‘even if exceeds its authority or contravenes instructions’, it goes beyond the ILC’s 
formulation of the rule in Article 5 of the Articles, but also incorporates elements of the rule 
contained in Article 7. 
 
Similarly, as discussed above in relation to Article 4, in Saipem SpA v People’s Republic of 
Bangladesh,357 the Tribunal announced that it would make reference to Articles 4, 5 and 8 of the 
Articles when assessing on the merits whether conduct of Petrobangla was attributable to 
Bangladesh.  The Tribunal noted that it was not necessary, for the purposes of ascertaining it 
jurisdiction, for it to decide at that stage whether the acts of Petrobangla complained of gave rise to 
State responsibility unless ‘it were manifest that the entity involved had no link whatsoever with 
the State’, and observed that this was plainly not the case.358 The Tribunal then went on to discuss 
the various elements relied upon by Bangladesh to argue that the conduct of Petrobangla was not 
attributable to it,359 before stating: 
 

[w]hen assessing the merits of the dispute, the Tribunal will rule on the issue of 
attribution under international law, especially by reference to the Articles on State 
Responsibility as adopted in 2001 by the International Law Commission and as 
commended to the attention of Governments by the UN General Assembly in 
Resolution 56/83 of 12 December 2001 (the ILC Articles) as a codification of 
customary international law. The Tribunal will in particular consider the following 
provisions:  
 
[…]  
 
Art. 5 of the ILC Articles which goes on to attribute to a State the conduct of a 
person or entity which is not a de jure organ but which is empowered by the law 
of that State to exercise elements of governmental authority provided that person 
or entity is acting in that capacity in the particular instance. […]360 

 
The Tribunal also made reference to Articles 4 and 8 of the Articles as being potentially relevant.361 
It concluded that: 
 

[a]t this jurisdictional stage, there is no indication that either the courts of Bangladesh or 
Petrobangla could manifestly not qualify as state organs at least de facto.362 

 
As also discussed above in relation to Article 4, in Helnan International Hotels A/S v Republic of 
Egypt,363 the claimant relied on Article 4 and 5 to argue that the conduct of EGOTH, an entity 
owned and controlled by Egypt, was attributable to Egypt for the purposes of the applicable BIT. 
Egypt by contrast argued that EGOTH had separate legal personality, and that none of its contracts 
or acts were attributable to Egypt under Egyptian law.  Although the Tribunal was of the view that 
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it was not necessary in order to decide upon its jurisdiction, it nevertheless ruled at that stage on 
the question of whether the acts of EGOTH were attributable to Egypt.364 
 
The Tribunal was of the view that it had been ‘convincingly demonstrated that EGOTH […] is 
under the close control of the State’,365 on the basis of various elements, including EGOTH’s 
statutory purpose, the fact that under Egyptian law its memorandum and articles of association 
were reviewed by the State Council and that its general assembly was headed by the chairman of 
its holding company, itself a company owned 100% by Egypt, the administrative and executive 
powers exercised by the government over the holding company, the fact that the funds of EGOTH 
were public funds, and that the officers of EGOTH were subject to imprisonment if they did not 
distribute the State’s share of the profits.  
 
Referring to the Commentary to Article 5, the Tribunal observed however that 

 
‘all these gathered clues are not sufficient to conclude that EGOTH’s conduct is 
attributable to Egypt. Indeed, as pointed out [in the Commentary to Article 5]: 
 

‘the fact that an entity can be classified as public or private according to 
the criteria of a given legal system, the existence of a greater or lesser 
State participation in its capital or, more generally, in the ownership of its 
assets, the fact that it is not subject to executive control – these are not 
decisive criteria for the purpose of attribution of the entity’s conduct to 
the State.  Instead article 5 refers to the true common feature, namely 
that these entities are empowered, if only to a limited extent or in a 
specific context, to exercise specific elements of governmental 
authority.’366 

 
Nonetheless, the Tribunal concluded that acts of EGOTH were attributable to Egypt, relying in this 
regard on Article 5:  
 

[m]ore significantly in this case, EGOTH was an active operator in the 
privatisation of the tourism industry on behalf of the Egyptian Government. 
Egypt’s privatisation program was scheduled since 2001 and always included 
EGOTH’s assets. The different announcements proposing to invest in Egypt, on 
the Ministry of Investment website, all refer to Egypt, the Holding Company and 
EGOTH.  In this respect, it must be pointed out that according to Article 5 of the 
ILC Articles on Responsibility of States for Internationally Wrongful Acts ‘the 
conduct of a person or entity which is not a organ of the State under Article 4 but 
which is empowered by the law of that State to exercise elements of the 
governmental authority shall be considered as an act of the State under 
international law, provided the person or entity is acting in that capacity in the 
particular instance.’ Even if EGOTH has not been officially empowered by law to 
exercise elements of the governmental authority, its actions within the 
privatisation process are attributable to the Egyptian State.367 

 
As noted above in relation to Article 4, in Compañía de Aguas del Aconquija SA and Vivendi 
Universal v Argentine Republic (‘Vivendi II’), there was a dispute as to the extent to which the 
actions of members of provincial legislature and the Ombudsman were attributable to Argentina. 
In relation to the actions of members of the provincial legislature, in particular those belonging to 
the opposition, Argentina argued that they lacked the necessary governmental authority in making 

                                                 
364  Ibid., para. 91. 
365  Ibid., para. 92. 
366  Ibid., quoting Commentary to Article 5, paragraph (3). 
367  Helnan International Hotels A/S v Republic of Egypt (ICSID Case No. ARB/05/19), Decision on Objection to 
Jurisdiction of 17 October 2006, para. 93. 



Chapter II 
 
 

67 

the statements relied upon.368 In relation to the Ombudsman, it was argued that it was neither a 
State organ, nor an agent of the State. In this regard, Argentina relied on ‘the domestic 
characterization  of the functions of the Ombudsman […] as a body opposed to government’,369 
and, in what appears to have been a reference to the Introductory Commentary to Chapter II of 
Part One, to the ‘prime importance’ of the domestic characterization  of a body under the 
Articles.370  
 
In response, the claimants relied on Articles 4 and 5 of the Articles to argue that the actions of the 
provincial legislators and the Ombudsman were attributable to Argentina, on the basis that: 
 

(i) the provincial legislators of Tucumán, exercising as they do ‘legislative’ 
functions at ‘a territorial unit of the State’, individually and collectively are ‘State 
organs’ whose conduct shall be considered an act of the state under international 
law, and  
 
(ii) the Ombudsman, having regard to his governmental functions, relationship 
with the Legislature and sweeping authority, also has the status of a ‘State organ’ 
for whose conduct the state is responsible. And even if the Tribunal were to 
conclude that the Ombudsman is not a state organ, it is certainly an entity 
‘empowered by the law’ of Argentina ‘to exercise elements of governmental 
authority’ within the meaning of Article 5 for which the state must take 
responsibility.’371 

 
Although the Tribunal in the event found that it was not necessary to decide upon the issue, 
nevertheless it gave an indication of what its conclusion would have been, at least in relation to the 
Ombudsman.  
 
Having observed that the parties had ‘spent much time on the responsibility, or lack thereof, of the 
Argentine Republic for the acts of individual opposition party legislators and of the Ombudsman’, 
and that Argentina ‘did not contest its responsibility for the acts of the Legislature in the exercise of 
its governmental authority, the Executive, the Attorney-General or the Regulator’, but only ‘denies 
responsibility for the acts of individual legislators, particularly opposition politicians and the 
Ombudsman’,372 the Tribunal observed: 
  

[w]e do not need to decide these questions given our conclusion that multiple 
acts of members of the Executive, government ministers, the Regulator (which 
was politically guided by the Executive) and the Legislature violated the Article 3 
standard. Had it been necessary, we would have been inclined to find that many 
of the acts of the Ombudsman that were complained of involved the exercise of 
governmental authority and would thus have been attributable to Argentina in the 
event they too constituted a breach of Article 3.373  

 
As noted above in relation to Article 4, in its Award on the Dispute Concerning Access to 
Information Under Article 9 of the OSPAR Convention  between Ireland and the United 
Kingdom,374 the Tribunal referred to the rules of attribution contained in Articles 4 and 5 of the 
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Articles in support of its interpretation of Article 9(1) of the 1992 OSPAR Convention that the 
requirement in Article 9(1) ‘to ensure’ access to information imposed an obligation of result 
requiring access to the information, ‘rather than merely to provide access to a domestic regime 
which is directed at obtaining the required result’.375 
 
The Tribunal observed that that result:  
 

[…] is consistent with contemporary principles of state responsibility. A State is 
internationally responsible for the acts of its organs.  On conventional principles, 
a State covenanting with other States to put in place a domestic framework and 
review mechanisms remains responsible to those other States for the adequacy of 
this framework and the conduct of its competent authorities who, in the exercise 
of their executive functions, engage the domestic system. 
 
Among others, this submission is confirmed Articles 4 and 5 of the International 
Law Commission draft articles on the responsibility of States for internationally 
wrongful acts, providing for rules of attribution of certain acts to States. On the 
international plane, acts of ‘competent authorities’ are considered to be 
attributable to the State as long as such authorities fall within the notion of state 
organs or entities that are empowered to exercise elements of the government 
authority. As the International Court of Justice stated in the LaGrand case, ‘the 
international responsibility of a State is engaged by the action of the competent 
organs and authorities acting in that State, whatever they may be. 
 
It follows as an ordinary matter of obligation between States, that even where 
international law assigns competence to a national system, there is no exclusion 
of responsibility of a State for the inadequacy of such a national system or the 
failure of its competent authorities to act in a way conferred by an international 
obligation or implementing legislation.  Adopting a contrary approach would lead 
to deferral of responsibility by States and the frustration of the international legal 
system.376 

 
As noted above in relation to Article 4, in Waste Management, Inc. v United Mexican States  
(‘Waste Management II’),377 the Tribunal canvassed whether conduct of Banobras, ‘a development 
bank partly-owned and substantially controlled by Mexican government agencies’,378 might have 
been attributable to the respondent for the purposes of NAFTA, albeit without actually deciding 
whether the conduct of the bank was so attributable.379 In doing so, in addition to referring to 
Article 4, as to which it expressed doubts as to its applicability to Banobras, the Tribunal made 
reference to Article 5: 
 

[n]or is it clear that in its dealings with the City and the State in terms of the Line 
of Credit it was exercising governmental authority within the meaning of Article 5 
of those Articles. The Organic Law of 1986 regulating Banobras’ activity confers 
on it a variety of functions, some clearly public, others less so.380  

 
In an accompanying footnote, the Tribunal made reference to the Commentary to Article 5, 
noting: 
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[t]he ILC’s commentary describes the notion of a ‘para-statal’ entity as a narrow 
category: the essential requirement is that the entity must be ‘empowered by the 
law of the State to exercise functions of a public character normally exercised by 
State organs, and the conduct of the entity [which is the subject of the complaint] 
relates to the exercise of the governmental authority concerned’.381  

 
The case of Ximenez-Lopes v Brazil382 before the Inter-American Court of Human Rights arose out 
of the ill-treatment and subsequent death of the victim in a privately run psychiatric clinic, 
operating within the wider context of the public health system in Brazil. It was alleged that the 
conditions of the victim’s hopitalization were inhuman and degrading, that he was beaten and 
attacked by members of staff of the clinic. Further, it was alleged that Brazil had failed to carry out 
a proper investigation into the circumstances of his death. Brazil partially admitted responsibility, 
acknowledging its responsibility for violations of the right to life and physical integrity as a result of 
the death of the victim and his ill-treatment prior to his death.383  
 
Notwithstanding the partial acknowledgment of responsibility by Brazil, the Inter-American Court 
went on to assess the merits of the case. In that regard, it referred to the work of the International 
Law Commission, in terms obviously referring to Article 5.  The Court observed:  

 
[a]ny form of exercise of the State power which violates rights recognized by the 
Convention is unlawful. In this regard, under any circumstance in which a State 
body or official or a public institution unduly impairs one of such rights, either as 
the result of an act or failure to act, there is an alleged non-compliance of the 
duty to respect the rights enshrined in Article 1(1) of the Convention.  
 
The Court has further established that the State’s liability may also result from acts 
committed by private individuals which, in principle, are not attributable to the 
State. The effects of the duties erga omnes of the States to respect and guarantee 
protection norms and to ensure the effectiveness of rights go beyond the 
relationship between their agents and the individuals under the jurisdiction 
thereof, since they are embodied in the positive duty of the State to adopt such 
measures as may be necessary to ensure the effective protection of human rights 
in inter-individual relationships. 
 
The assumptions of the State’s liability for the violation of rights enshrined in the 
Convention may include both the acts or the failure to act attributable to State 
bodies or officials, as well as the failure of the State to prevent third parties from 
impairing the juridical rights protected by human rights. Notwithstanding, 
between these two extremes of liability is the conduct described in the Resolution 
of the International Law Commission, of a person or entity which, though not a 
state body, is authorized by the State legislation to exercise powers entailing the 
authority of the State. Such conduct, either by a natural or legal person, must be 
deemed to be an act by the State, inasmuch as such person acted in such 
capacity. 
 
Hence, the acts performed by any entity, either public or private, which is 
empowered to act in a State capacity, may be deemed to be acts for which the 
State is directly liable, as it happens when services are rendered on behalf of the 
State.384 

 

                                                 
381  Ibid., note 23, referring to Commentary to Article 5, paragraphs (2) and (7). The quote is from paragraph (2). 
382  Ximenes-Lopes v Brazil, Merits, Reparations and Costs, I-A.C.H.R, Series A, No. 149, judgment of 4 July 2006. 
383  Ibid., para. 63. 
384  Ibid., paras. 84–86 (footnotes omitted). 



Part One – The Internationally Wrongful Act 
 
 
In a footnote accompanying its reference to the ‘Resolution of the International Law Commission’, 
the Court referred to GA Resolution 56/83.385  
 
As discussed above in relation to Article 4, in M.C.I. Power Group L.C. and New Turbine Inc. v 
Republic of Ecuador,386 the Tribunal concluded that actions of INECEL, a State entity, were 
attributable to Ecuador: 
 

[…] INECEL, in light of its institutional structure and composition as well as its 
functions, should be considered, in accordance with international law, as an 
organ of the Ecuadorian State. In this case, the customary rules codified by the 
ILC in their Articles on Responsibility of States for Internationally Wrongful Acts 
are applicable. Therefore, any acts or omissions of INECEL in breach of the BIT or 
of other applicable rules of general international law are attributable to Ecuador, 
and engage its international responsibility.387  

 
In an accompanying footnote, the Tribunal referred to Article 5 of the Articles.  However, given the 
Tribunal’s conclusion that INECEL was to be considered to be ‘an organ’ of Ecuador, it would 
appear that the reference to Article 5 was an error, and the appropriate reference should have 
been to Article 4. 
 
As discussed above in relation to Article 4, in United Parcel Services, Inc. v Canada,388 the claimant 
argued that certain conduct of Canada Post, a State entity created by statute and having certain 
regulatory powers, was directly attributable to Canada on the basis of Articles 4 and 5 of the 
Articles for the purposes of Articles 1102-1105 NAFTA.  
 
The Tribunal, having concluded that the acts of Canada Post could not be attributed to Canada on 
the basis of Article 4, given that NAFTA Chapter 15 contained a lex specialis in this regard in 
relation to attribution of monopolies and state enterprises.389 turned to the question of whether the 
conduct of Canada Post was nevertheless attributable on the basis of Article 5. The Tribunal 
likewise concluded that Article 5 was not applicable to the actions of Canada Post in this regard: 

 
[i]t will be recalled that UPS also contends, as an alternative to the argument 
based on the rules of customary international law reflected in article 4 of the ILC 
text, that the proposition reflected in its article 5 apply to make Canada directly 
responsible for actions of Canada Post. That provision […] is concerned with the 
conduct of non-State entities.  It attributes to the State ‘[t]he conduct of a person 
or activity [sic] which is not an organ of the State … but which is empowered by 
the law of that State to exercise elements of the governmental authority […] 
provided the person or entity is acting in that capacity in the particular instance.’  
For reasons we have already given, there is real force in the argument that in 
many if not all respects the actions of Canada Post over its long history and at 
present are ‘governmental’ in a broad sense […]. We again recall however the 
proposition in article 5 of the ILC text (as in other provisions) has a ‘residual 
character’ and does not apply to the extent that the conditions for the existence 
of an internationally wrongful act or the content or implementation of a State’s 
international responsibility are governed by special rules of international law – the 
lex specialis principle […].  For the reasons which we have just given in relation 
to the argument based on article 4, and in particular the careful structuring and 
drafting of chapters 11 and 15 which we need not repeat, we find that this 
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argument also fails, as a general proposition.  It would be otherwise if in a 
particular situation Canada Post were in fact exercising ‘governmental authority’, 
as Canada indeed accepts in one respect […]  But in the absence of such an 
exercise the consequence for the claim of the findings of law made in this part of 
the award is that the challenges to the actions of Canada Post […] all fail. […] The 
national treatment claim based on the actions of Canada Post as opposed to the 
direct actions of Canada […] fails for the same reason.390 
 

The particular circumstance in which Canada accepted that Canada Post exercised elements of 
governmental authority was in relation to the collection of customs duties. In that regard, the 
Tribunal observed later on in its award, in relation to various other actions complained of by the 
claimant as breaching Articles 1502(3)(a) and 1503(2) NAFTA, including a refusal to grant use of its 
infrastructure, that: 

 
[i]t is convenient at this point to return to Article 5 of the ILC’s State responsibility 
text, and in particular to its commentary, quoted earlier […]. That provision, it 
will be recalled, attributes to the State the conduct of non-State organs 
‘empowered by the law of that State to exercise elements of the governmental 
authority’ when it acts in that capacity.  The final sentence of the paragraph from 
the commentary to which UPS has already referred to us […] gives a further 
example of the contrast:  
 

‘Thus, for example, the conduct of a railway company to which certain 
police powers have been granted will be regarded as an act of the State 
under international law if it concerns the exercise of those powers, but 
not if it concerns other activities (e.g. the sale of tickets or the purchase 
of rolling-stock.’391 
 

The Tribunal continued:  
 
[a]s indicated, Canada has no quarrel with the proposition that in collecting 
customs duties Canada Post is exercising delegated governmental authority (as 
with the exercise by the railway of police powers in the ILC example).  But 
Canada submits, by contrast, that the decisions which Canada Post makes in the 
course of the establishment, expansion, management, conduct and operation of 
its overall business, about its own use of its infrastructure for its non monopoly 
services and about the use by Purolator of the infrastructure are commercial 
decisions without the government character required by articles 1502(3)(a) and 
1503(2). In terms of the ILC’s example, those decisions are comparable to 
decisions taken by the railway company about its sales and purchase. We agree 
with that submission.392 
 
For the foregoing reasons, the Tribunal concludes that the decisions of Canada 
Post relating to the use of its infrastructure by Purolator and by its own 
competitive services are not made in the exercise of ‘governmental authority’ 
either in terms of articles 1502(3)(a) and 1503(2) or (assuming it to be relevant) in 
terms of the rules of customary international law reflected in article 5 of the ILC 
text.  They are rather to be seen as commercial activities.  It accordingly follows 
that this part of the claim made by UPS in respect of the actions of Canada Post 
fails.393 
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In Korea - Measures Affecting Trade in Commercial Vessels,394  the Panel noted Korea’s reliance on 
Article 5 of the Articles in support of its argument that the Export-Import Bank of Korea (‘KEXIM’), 
a State-owned bank created by statute and owned by the Government, providing finance, was not 
a public body for the purposes of Article 1.1(a)(1) of the Agreement on Subsidies and 
Countervailing Measures. As the Panel summarised that argument: 
 

Korea refers to the International Law Commission's Articles on State Responsibility 
in support of its position.  According to Korea, Article 5 of the Articles on State 
Responsibility provides for a two-step analysis that helps clarify whether an entity 
is a public body.  First, Korea submits that, pursuant to Article 5, the entity will be 
a public body if it ‘is empowered by the law of the State to exercise elements of 
the governmental authority.’  Korea asserts that this is a simple and logical test, 
based on the substance of what an entity is required to do rather than on 
questions of form such as whether a statute is a ‘public statute’ or not.  Regarding 
the second step, Korea submits that the acts in question will be considered acts of 
State only if such entities are acting pursuant to such authority in the particular 
instance.  Thus, Korea asserts that it is not the case that an entity is a public body 
for all purposes simply because it might have been given authority to act for the 
State in some matters.  Korea asserts that one must still determine that the acts in 
question were undertaken pursuant to the specific grant of governmental 
authority.  According to Korea, if financing is offered as part of a commercial 
program by a para-statal entity, it is presumptively non-governmental and 
therefore should not be considered a financial contribution.395 

 
The Panel rejected that argument as a matter of construction of the Agreement on Subsidies and 
Countervailing Measures, concluding that KEXIM was a public body for those purposes.396 

                                                 
394  Korea  Measures Affecting Trade in Commercial Vessels,  Report of the Panel of 7 March 2005, WTO doc 
WT/DS273/R. 
395  Ibid., para. 7.39. 
396  Ibid., paras. 7.44 to 7.56. 
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ARTICLE 6 

 
Conduct of organs placed at the  

disposal of a State by another State 
 
The conduct of an organ placed at the disposal of a State by another State shall 
be considered an act of the former State under international law if the organ is 
acting in the exercise of elements of the governmental authority of the State at 
whose disposal it is placed. 

 
 
Article 6 concerns the situation of the ‘lending’ by one State of one of its organs to another State; 
the conduct of the organ in question is to be treated as attributable to the State at the disposal of 
which the organ has been placed if it is acting in the exercise of elements of the governmental 
authority of that State.   
 
The ILC’s Commentary to Article 6 makes clear that what is important ‘is the establishment of a 
functional link between the organ in question and the structure or authority of the receiving 
State’.397  The fact that organs of one State are placed at the disposal of the other State and 
exercise elements of the governmental authority of the latter has as a consequence that those acts 
are not attributable to the State of which they are in fact organs, despite the rules contained in 
Article 4. As the Commentaries make clear, Article 6 ‘deals with the limited and precise situation in 
which an organ of a State is effectively put at the disposal of another State so that the organ may 
temporarily act for its benefit and under its authority.  In such a case, the organ, originally that of 
another State, acts exclusively for the purposes of and on behalf of another State and its conduct is 
attributed to the latter State alone.’398 Specifically in relation to the provision of armed forces by 
one State to another, the Commentaries explain that ‘[w]here the forces in question remain under 
the authority of the sending State, they exercise elements of the governmental authority of that 
State and not of the receiving State.’399 
 
In Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v Serbia and Montenegro), a question analogous to that envisaged by the 
ILC in the quotation above arose in relation to the question of whether the actions of the 
‘Scorpions’, a paramilitary group involved in the genocide at Srebrenica, was attributable to the 
FRY. As noted above, the International Court of Justice held that, on the evidence before it, it was 
not established that at the time of the events at Srebrenica, the ‘Scorpions’ were de jure organs of 
the FRY.400 The Court further observed that: 
 

[f]urthermore, in any event, the act of an organ placed by a State at the disposal 
of another public authority shall not be considered an act of that State if the 
organ was acting on behalf of the public authority at whose disposal it had been 
placed.401 

 
It may be noted that the language of the passage, albeit phrased in the negative, echoes that of 
Article 6, although, given that the Republika Srpska was not a State, the references are to the organ 
being placed at the disposal of another ‘public authority’, rather than at the disposal of ‘another 
State’. In this regard, the Court’s formulation is in effect the mirror image of the proposition 
formulated by the ILC in Article 6; as explained in the Commentaries, if an organ of a State is 

                                                 
397  Commentary to Article 6, para. (4). 
398  Commentary to Article 6, para. (1). 
399  Commentary to Article 6, para. (3). 
400  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007, para. 389. 
401  Ibid., para. 389. 
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placed at the disposal of another public authority, its actions can not be attributed to the State 
which has ‘lent’ that organ.  
 
The Court clearly intended this comment as a subsidiary justification for its conclusion that the acts 
of the ‘Scorpions’ were not attributable to the FRY.  The necessary implication is that even if the 
‘Scorpions’ had been organs of the FRY at the relevant time, they had been placed at the disposal 
of the Republika Srpska with the necessary degree of subordination, with the consequence that 
their conduct was not attributable to the FRY.   
 
Further, later on in the judgment, having found that the acts of those responsible for the genocide 
at Srebrenica were not attributable to the respondent either on the basis of Article 4 or Article 8 of 
the Articles, the Court made reference to the other Articles relating to attribution contained in 
Chapter II of Part One, including Article 6, albeit that it expressly refrained from expressing any 
view as to whether those provisions reflected customary international law on the basis that it was 
clear that none of them were applicable: 
 

[…] none of the situations, other than those referred to in Articles 4 and 8 of the ILC’s 
Articles on State Responsibility, in which specific conduct may be attributed to a State, 
matches the circumstances of the present case in regard to the possibility of attributing the 
genocide at Srebrenica to the Respondent. The Court does not see itself required to 
decide at this stage whether the ILC’s Articles dealing with attribution, apart from Articles 
4 and 8, express present customary international law, it being clear that none of them 
apply in this case. The acts constituting genocide were not committed by persons or 
entities which, while not being organs of the FRY, were empowered by it to exercise 
elements of the governmental authority (Art. 5), nor by organs placed at the Respondent’s 
disposal by another State (Art. 6), […]402 

 
In its decision in the joined cases of Behrami and Behrami v France and Saramati v France, 
Germany and Norway,403 the Grand Chamber of the European Court of Human Rights made 
reference to Article 6. The applications related to claims arising out of the actions of the armed 
forces of the respondent States as part of the NATO security presence (KFOR) in Kosovo. The 
Behrami case related to an alleged breach of Article 2 of the European Convention on Human 
Rights as a consequence of a failure by French troops forming part of KFOR to clear unexploded 
cluster bomblets; the Saramati case related to the allegedly illegal detention of the applicant by 
soldiers forming part of KFOR in breach of Article 5 of the European Convention. 
 
In setting out the law applicable to the applications, the European Court referred to Article 6 of the 
Articles, and then observed:  
 

Article 6 addresses the situation in which an organ of a State is put at the disposal 
of another, so that the organ may act temporarily for the latter’s benefit and 
under its authority. In such a case, the organ, originally that of one State, acts 
exclusively for the purposes of and on behalf of another State and its conduct is 
attributed to the latter State alone […]404 
 

The formulation of the principle adopted by the Court clearly derives from the Commission’s 
Commentaries on Article 6.405   
 
The Court also referred to Article 5 of the International Law Commission’s draft Articles on 
Responsibility of International Organisations, which is in substantially similar terms in relation to 

                                                 
402  Ibid., para. 414. 
403  Behrami and Behrami v France; Saramati v France, Germany and Norway, (Apps. Nos. 71412/01 and 
78166/01), Decision on admissibility, 2 May 2007 [GC]. 
404  Ibid., para. 34 
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organs of a state placed at the disposal of an international organization, as well as the 
accompanying draft Commentary thereto.406   
 
The Court concluded that KFOR was exercising lawfully delegated Chapter VII powers of the UN 
Security Council and that, accordingly, the actions in question were attributable to the United 
Nations.407  On that basis, it found that it was incompetent ratione personae to hear the applicants’ 
claims, and therefore declared the applications inadmissible.408  
 
Reference was also made to Article 6 by a German court in a case concerning the liability of the 
German State to a Russian airline as a result of a mid-air collision in German air space, in part as a 
result of the fault of Swiss air traffic controllers who were responsible for air traffic control at the 
time of the collision.  The Court concluded that the air traffic controllers were acting as a State 
organ, and there was argument as to whether Germany should be regarded as having placed that 
organ at the disposal of Switzerland. Having referred to Article 6 of the Articles, and expressed 
doubt as to its customary law status, the German court however concluded that it did not have to 
decide that question on the basis that the rules of international law rules of attribution were not 
applicable in the case given that the case concerned individual claims and not an inter-State 
claim.409 

                                                 
406  Behrami and Behrami v France; Saramati v France, Germany and Norway, (Apps. Nos. 71412/01 and 
78166/01), Decision on admissibility, 2 May 2007 [GC], paras. 29–33; the Court also referred to draft Article 3 of the 
International Law Commission’s draft Articles on Responsibility of International Organizations; draft Article 5 provides: ‘The 
conduct of an organ of a State or an organ or agent of an international organization that is placed at the disposal of another 
international organization shall be considered under international law an act of the latter organization if the organization 
exercises effective control over that conduct.’  
407  Behrami and Behrami v France; Saramati v France, Germany and Norway, (Apps. Nos. 71412/01 and 
78166/01), Decision on admissibility, 2 May 2007 [GC], para. 141. 
408  Ibid., paras. 151–152. 
409  Constance Regional Court, Case No. 4 O 234/05 H), judgment of 27 July 2006; partial English translation in 
‘Responsibility of States for internationally wrongful acts; Comments and information received from Governments, Report 
of the Secretary General’, 9 March 2007, Un doc. A/62/63, at paras 18–22.  
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ARTICLE 7 
 

Excess of authority or contravention of instructions 
 

The conduct of an organ of a State or of a person or entity empowered to 
exercise elements of the governmental authority shall be considered an act of the 
State under international law if the organ, person or entity acts in that capacity, 
even if it exceeds its authority or contravenes instructions. 

 
 
Article 7 sets out the principle that conduct of an organ under Article 4 or of a person or entity 
empowered to exercise elements of governmental authority under Article 5 is to be considered an 
act of the State if the organ, person or entity in question acts in that capacity, even if by so acting 
the organ, person or entity acts ultra vires or disobeys instructions.  
 
Article 7 of the Articles has been referred to on a number of occasions since 2001. 
 
In ADF Group Inc. v United States of America,410 the claimant had argued that an agency of the 
United States had acted ultra vires and in disregard of the applicable local legislation, and that, as a 
consequence, it had violated the ‘minimum standard’ of fair and equitable treatment required by 
Article 1105 NAFTA.   
 
The Tribunal observed that the claimant had not made out a prima facie case that the action in 
question was ultra vires, and, in any case, it did not have authority to rule on the compliance of 
the acts in question with the internal administrative law of the United States.  The Tribunal further 
emphasised that, even if the actions of the agency had been shown to be ultra vires, this would not 
of itself have given rise to a breach of the standard of fair and equitable treatment imposed by 
Article 1105 NAFTA.  In this regard, it referred to Article 7 of the Articles in support of its 
observation that: 
 

[a]n unauthorized or ultra vires act of a governmental entity of course remains, in 
international law, the act of the State of which the acting entity is part, if that 
entity acted in its official capacity. But something more than simple illegality or 
lack of authority under the domestic law of a State is necessary to render an act 
or measure inconsistent with the customary international law requirements of 
Article 1105(1) […]411 
 

As noted above in the context of Article 5, in Noble Ventures v Romania,412 the Tribunal 
concluded that the two State entities in question (SOF and APAPS) were exercising elements of 
governmental authority in entering into the relevant agreements with the investor and in 
subsequently regulating that investment.  The Tribunal noted that:  
 

[a]ll the acts allegedly committed by SOF/APAPS were related to the investment 
of the Claimant. There is no indication from the parties, and there is no reason to 
believe, that any act by these institutions was outside the scope of their mandate. 
Consequently, the Tribunal concludes that SOF and APAPS were entitled by law 
to represent the Respondent and did so in all of their actions as well as omissions. 
The acts allegedly in violation of the BIT are therefore attributable to the 
Respondent for the purposes of assessment under the BIT.413 

                                                 
410  ADF Group Inc. v United States of America (ICSID Additional Facility Case No. ARB(AF)/00/1), Award of 9 
January 2003. 
411  Ibid., para. 190 and note 184. 
412  Noble Ventures, Inc. v Romania (ICSID Case No. ARB/01/11), Award of 12 October 2005. 
413  Ibid., para. 80. 
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The Tribunal observed that, even if the two entities had acted outside their competence, this 
would not have affected the conclusion that the acts in question were attributable to the 
respondent. In this regard, the Tribunal relied explicitly on Article 7 of the Articles: 
 

[e]ven if one were to regard some of the acts of SOF or APAPS as being ultra 
vires, the result would be the same. This is because of the generally recognized 
rule recorded in Art. 7 2001 ILC Draft according to which the conduct of an 
organ of a State or of a person or entity empowered to exercise elements of 
governmental authority shall be considered an act of the State under international 
law if the organ, person or entity acts in that capacity, even if it exceeds its 
authority or contravenes instructions. Since, from the Claimant’s perspective, SOF 
and APAPS always acted as if they were entities entitled by the Respondent to do 
so, their acts would still have to be attributed to the Respondent, even if an 
excess of competence had been shown.414 

 
In Jan de Nul NV and Dredging International NV v Arab Republic of Egypt,415 the Tribunal referred 
to the rules of attribution under international law, and stated that it would rule on the question of 
attribution at the merits stage, especially by reference to ‘the Articles on State Responsibility as 
adopted on second reading in 2001 by the International Law Commission and as commended to 
the attention of Governments by the UN General Assembly in Resolution 56/83 of 12 December 
2001 […] as a codification of customary international law.’416  The Tribunal then went on to refer 
to Articles 4 and 5 of the Articles as being particularly relevant, and summarised the effect of those 
Articles in the following terms: 
 

• Art. 4 of the ILC Articles […] codifies the well-established rule that the conduct 
of any State organ, according to the internal law of the State, shall be considered 
an act of that State under international law. This rule addresses the attribution of 
acts of so- called de jure organs which are empowered to act for the State within 
the limits of their competence. 
 
• Art. 5 of the ILC Articles […] goes on to attribute to a State the conduct of a 
person or entity which is not a de jure organ but which is empowered by the law 
of that State to exercise elements of governmental authority provided that person 
or entity is acting in that capacity in the particular instance. Such provision 
restates the generally recognized rule that the conduct of an organ of a State or of 
a person or entity empowered to exercise elements of governmental authority 
shall be considered an act of the State under international law if the organ, 
person or entity acts in that capacity, even if it exceeds its authority or 
contravenes instructions. 417 

 
As noted above, the Tribunal’s summary of the rule embodied in Article 5 in reality embodies 
elements of the rule contained in Article 7 in relation to excess of authority or contravention of 
instructions.  On the other hand, the Tribunal’s summary of the rule embodied in Article 4 is 
somewhat ambiguous, and might be read as suggesting that the acts of de jure organs are 
empowered to act for the State only ‘within the limits of their competence’ and that to the extent 
that they exceed their competence, their acts are not attributable.  To the extent that the Tribunal 
intended to so suggest, that statement is inconsistent with the rule contained in Article 7. 
 

                                                 
414  Ibid., para. 81. 
415  Jan de Nul NV and Dredging International NV v Arab Republic of Egypt (ICSID Case No. ARB/04/13), Decision 
on Jurisdiction of 16 June 2006. 
416  Ibid., para. 89. 
417  Ibid. 



Part One – The Internationally Wrongful Act 
 
 
In the decision on jurisdiction in Kardassopolous v Georgia,418 the question before the Tribunal was 
not one of attributability of acts as such, given that there was no dispute as to the attributability to 
Georgia of the acts of the two State agencies (SakNavtobi and Transneft) which had entered into a 
joint venture agreement with the claimant.419 Rather, the arbitral tribunal was faced with the 
discrete question of whether, if the joint venture agreement between the Claimant and the two 
entities in question and a concession agreement were void ab initio as a matter of the domestic 
law of Georgia because ultra vires, the acts of those entities in entering into the agreements were 
nonetheless in principle attributable to the respondent, and could therefore form the basis for 
legitimate expectations on the part of the claimant for the purposes of a claim under the applicable 
provisions concerning fair and equitable treatment.  Having concluded that it was likely that the 
agreements in question were void ab initio as a matter of Georgian law, the Tribunal dealt with 
that argument shortly: 
 

[i]t is […] immaterial whether or not SakNavtobi and Transneft were authorized 
to grant the rights contemplated by the JVA and the Concession or whether or not 
they otherwise acted beyond their authority under Georgian law. Article 7 of the 
Articles on State Responsibility provides that even in cases where an entity 
empowered to exercise governmental authority acts ultra vires of it, the conduct 
in question is nevertheless attributable to the State.420  

 
The Tribunal went on to hold that: 

 
[…] Respondent cannot simply avoid the legal effect of the representations and 
warranties set forth in the JVA and the Concession by arguing that they are 
contained in agreements which are void ab initio under Georgian law. The 
assurances given to Claimant regarding the validity of the JVA and the Concession 
were endorsed by the Government itself, and some of the most senior 
Government officials of Georgia (including, inter alia, President Gamsakhurdia, 
President Shevardnadze, Prime Minister Sigua and Prime Minister Gugushvili) 
were closely involved in the negotiation of the JVA and the Concession. The 
Tribunal also notes that the Concession was signed and ‘ratified’ by the Ministry 
of Fuel and Energy, an organ of the Republic of Georgia.421 

 
In Ilasçu and others v Russia and Moldova, 422 in a general section in which the European Court of 
Human Rights affirmed various principles of international law which it regarded as being of 
relevance to the case, the Court  observed: 

 
[a] State may also be held responsible even where its agents are acting ultra vires 
or contrary to instructions.423  
 

Having referred to its previous case law, pursuant to which ‘under the Convention, a State’s 
authorities are strictly liable for the conduct of their subordinates; they are under a duty to impose 
their will and cannot shelter behind their inability to ensure that it is respected’, the European 
Court also made reference to Article 7 of the Articles.424 
 

                                                 
418  Kardassopoulos v Georgia (ICSID Case No. ARB/05/18), Decision on Jurisdiction of 6 July 2007. 
419  In particular, it was apparently not disputed by Georgia that SakNavtobi was a State-owned entity and implicitly, 
subject to the question of whether its allegedly ultra vires actions were attributable, that Georgia was responsible for its acts; 
in relation to Transneft, somewhat unusually Georgia attempted to argue that it was a State-owned entity in order to rely on 
the provisions of domestic law which prohibited State-owned entities from alienating property, while the claimant argued 
that it was in fact part of the State. 
420  Ibid., para. 190. 
421  Ibid., para. 191. 
422  Ilasçu and others v Russia and Moldova (App. No. 48787/99), Reports 2004–VII. 
423  Ibid., para. 319. 
424  Ibid.; the Court also referred to Caire (1929) 5 RIAA 516. 



Chapter II 
 
 

79 

In its views on Sarma v Sri Lanka,425 the Human Rights Committee was faced with a complaint that 
the author’s son had disappeared having been abducted by an officer of the Sri Lankan army. The 
Committee observed in that regard: 
 

[…] the State party has not denied that the author’s son was abducted by an 
officer of the Sri Lankan Army on 23 June 1990 and has remained unaccounted 
for since then. The Committee considers that, for purposes of establishing State 
responsibility, it is irrelevant in the present case that the officer to whom the 
disappearance is attributed acted ultra vires or that superior officers were 
unaware of the actions taken by that officer. The Committee therefore concludes 
that, in the circumstances, the State party is responsible for the disappearance of 
the author’s son.426 
 

In an accompanying note, the Committee referred to Article 7 of the Articles, as well as Article 2(3) 
of the ICCPR.427 
 
Reference can also be made in this regard to General Comment No. 31 adopted by the Human 
Rights Committee.428 Of interest in relation to Article 7 is the following passage (already referred to 
in relation to Article 3 of the Articles), which can be seen as mirroring the more general rule under 
general international law, as embodied in Article 7: 
 

[t]he executive branch that usually represents the State Party internationally, 
including before the Committee, may not point to the fact that an action 
incompatible with the provisions of the Covenant was carried out by another 
branch of government as a means of seeking to relieve the State Party from 
responsibility for the action and consequent incompatibility. This understanding 
flows directly from the principle contained in article 27 of the Vienna Convention 
on the Law of Treaties, according to which a State Party ‘may not invoke the 
provisions of its internal law as justification for its failure to perform a treaty’. 
Although article 2, paragraph 2, allows States Parties to give effect to Covenant 
rights in accordance with domestic constitutional processes, the same principle 
operates so as to prevent States parties from invoking provisions of the 
constitutional law or other aspects of domestic law to justify a failure to perform 
or give effect to obligations under the treaty.429 

 
As noted above in relation to Article 4, the claimant in Azurix Corp. v Argentine Republic430 had 
argued that Argentina was responsible for the actions of the Province of Buenos Aires, a sub-
federal governmental entity of Argentina; in that regard, the claimant relied on the express terms of 
the applicable BIT, which provided that it was applicable to the political sub-divisions of the 
Parties, as well as invoking the rules of customary international law, referring in this regard ‘as best 
evidence’ to Articles 4 and 7 of the Articles.431  
 
Argentina did not dispute that the BIT was applicable to the Province, and did not dispute its 
responsibility for acts of provincial authorities under customary international law; rather, it argued 
that the acts complained of all constituted breaches of a contract concluded by the claimant with 

                                                 
425  Sarma v Sri Lanka (Communication No. 950/2000), Views of 16 July 2003, U.N. doc. CCPR/C/78/D/950/2000.  
426  Ibid., para. 9.2 (footnote omitted). 
427  Ibid., note 19. 
428  Human Rights Committee ‘General Comment No. 31: Nature of the General Legal Obligation Imposed on States 
Parties to the Covenant,’ UN doc. CCPR/C/21/Rev.1/Add.13, 26 May 2004. On the status of General Comment No. 31 and 
of the General Comments adopted by the Human Rights Committee in general, see the comments above. 
429  Ibid., para. 4. 
430  Azurix Corp. v Argentine Republic  (ICSID Case No. ARB/01/12), Award of 14 July 2006. 
431  Ibid., paras. 46 and 47. 
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the Province of Buenos Aires, and that therefore the acts of the Province were not attributable to 
Argentina.432   
 
In addressing these arguments, the Tribunal observed at the outset of its discussion of the question 
of whether the contractual breaches in question could be attributed to Argentina for the purposes 
of the BIT that: 

 
[t]he responsibility of States for acts of its organs and political subdivisions is well 
accepted under international law. The [Articles], as pointed out by the Claimant, 
are the best evidence of such acceptance and as such have been often referred to 
by international arbitral tribunals in investor-State arbitration. Moreover, Article 
XIII of the BIT states clearly: ‘This Treaty shall apply to the political subdivisions of 
the Parties.’ This is not in dispute between the parties. The issue is whether the 
acts upon which Azurix has based its claim can be attributed to the Respondent.  
The Respondent contends that such attribution is not feasible because all the acts 
are contractual breaches by the Province. This is a different matter to which the 
Tribunal will now turn.433  
 

In Armed Activities on the Republic of the Congo (Democratic Republic of the Congo v 
Uganda),434 the International Court of Justice was faced with the issue of whether the conduct of 
soldiers forming part of the Ugandan People’s Defence Force (UPDF) was attributable to Uganda. 
The Court concluded that:  
 

[t]he conduct of the UPDF as a whole is clearly attributable to Uganda, being the 
conduct of a State organ. According to a well-established rule of international 
law, which is of customary character, ‘the conduct of any organ of a State must 
be regarded as an act of that State’ […]. The conduct of individual soldiers and 
officers of the UPDF is to be considered as the conduct of a State organ. In the 
Court’s view, by virtue of the military status and function of Ugandan soldiers in 
the DRC, their conduct is attributable to Uganda. The contention that the persons 
concerned did not act in the capacity of persons exercising governmental 
authority in the particular circumstances, is therefore without merit.435 

 
The Court continued, albeit without making reference to Article 7 of the Articles: 

 
[i]t is furthermore irrelevant for the attribution of their conduct to Uganda 
whether the UPDF personnel acted contrary to the instructions given or 
exceeded their authority. According to a well-established rule of a customary 
nature, as reflected in Article 3 of the Fourth Hague Convention respecting the 
Laws and Customs of War on Land of 1907 as well as in Article 91 of Protocol I 
additional to the Geneva Conventions of 1949, a party to an armed conflict shall 
be responsible for all acts by persons forming part of its armed forces.436 

 
Later on in its judgment, in response to an argument on behalf of Uganda ‘that individual acts of 
members of the Ugandan military forces committed in their private capacity and in violation of 
orders and instructions cannot serve as basis for attributing to Uganda a wrongful act violating the 
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principle of the permanent sovereignty of the Congolese people over their natural resources’,437 
the Court observed, again without reference to Article 7:  
 

[a]s the Court has already noted […], Uganda is responsible both for the conduct 
of the UPDF as a whole and for the conduct of individual soldiers and officers of 
the UPDF in the DRC. The Court further recalls […] that it is also irrelevant for 
the purposes of attributing their conduct to Uganda whether UPDF officers and 
soldiers acted contrary to instructions given or exceeded their authority.438 
 

Judge ad hoc Kateka in his Dissenting Opinion439 disagreed with the Court’s conclusion that 
Uganda was liable for acts of looting and exploitation of the DRC’s natural resources, noting that 
such acts were carried out in direct violation of an order by the President of Uganda.  In this 
regard, he referred to the Commentary to Article 7: 
 

I find myself in disagreement with the Court’s conclusion that Uganda is 
internationally responsible for the acts of exploitation of the DRC’s natural 
resources and has violated its obligation of due diligence in regard to these acts, 
of failing to comply with its obligation as an occupying Power in Ituri. The 
Ugandan soldiers, who committed acts of looting, did so in violation of orders 
from the highest Ugandan authorities. […] 
 
Hence, in my view, individual acts of UPDF soldiers, committed in their private 
capacity and in violation of orders, cannot lead to attribution of wrongful acts. 
Paragraph 8 of the Commentary to Article 7 of the draft Articles of the 
International Law Commission 2001 distinguishes between unauthorized, but still 
‘official’ conduct, on the one hand and ‘private’ conduct on the other.440 
 

As noted above in relation to Article 4, two of the members of the United Kingdom House of Lords 
made reference to Article 7 and the accompanying Commentary in Jones v Ministry of Interior; 
Mitchell and others v Al-Dali and others and Ministry of Interior,441 in the context of their 
discussion of whether State officials accused of acts of torture in Saudi Arabia enjoyed immunity 
from suit in civil proceedings before the English courts.442  
 
 

                                                 
437  Ibid., para. 231. 
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ARTICLE 8 

 
Conduct directed or controlled by a State 

 
The conduct of a person or group of persons shall be considered an act of a State 
under international law if the person or group of persons is in fact acting on the 
instructions of, or under the direction or control of, that State in carrying out the 
conduct. 
 
 

Article 8 provides for attribution to a State of conduct of a person or group of persons, whose 
conduct would not otherwise be attributable to that State, where the person or group of persons 
was in fact acting on the instructions of, or under the direction or control of, the State in so acting.   
 
As made clear by the Commentary to Article 8,443 the formulation adopted by the ILC was the 
result of a conscious choice by the Commission preferring the formulation adopted by the 
International Court of Justice in Military and Paramilitary Activities,444 over the test of ‘overall 
control’ proposed as an alternative test for attribution by the Appeals Chamber of the ICTY in 
Prosecutor v Tadić.445  
 
In Armed Activities on the Republic of the Congo (Democratic Republic of the Congo v 
Uganda),446 the International Court of Justice made reference to Article 8 of the Articles in the 
context of its consideration of whether conduct of paramilitary groups (the MLC) operating on the 
territory of the DRC was attributable to Uganda, without however finding it necessary to express a 
view as to the alternative test put forward by the Appeal Chamber of the ICTY in Tadić. 
 
The DRC had claimed that ‘from September 1998 onwards, Uganda both created and controlled 
the MLC rebel group led by Mr. Bemba.’447 In this regard, it relied in the alternative on a number 
of the Articles relating to attribution, specifically, Articles 4, 5 and 8. As noted by the Court, 
Uganda, for its part,  
 

[…] acknowledges that it assisted the MLC during fighting between late 
September 1998 and July 1999, while insisting that its assistance to Mr. Bemba 
‘was always limited and heavily conditioned’. Uganda has explained that it gave 
‘just enough’ military support to the MLC to help Uganda achieve its objectives of 
driving out the Sudanese and Chadian troops from the DRC, and of taking over 
the airfields between Gbadolite and the Ugandan border; Uganda asserts that it 
did not go beyond this.448 

 
Having examined the material available, the Court concluded that:  
 

[…] there is no credible evidence to suggest that Uganda created the MLC. 
Uganda has acknowledged giving training and military support and there is 
evidence to that effect. The Court has not received probative evidence that 
Uganda controlled, or could control, the manner in which Mr. Bemba put such 
assistance to use.449 

                                                 
443  Commentary to Article 8, paragraph (5). 
444  Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America), Merits, ICJ 
Reports 1986, p. 14. 
445  Case IT–94–1, Prosecutor v Tadić, (1999) I.L.M., vol. 38, p. 1518, at p. 1546, para. 145. 
446  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
447  Ibid., para. 155. 
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449  Ibid., para. 160. 
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Having concluded that the MLC was not ‘an organ’ of Uganda for the purposes of Article 4 of the 
Articles, and that it was not ‘an entity exercising elements of governmental authority on its behalf’ 
for the purposes of Article 5, the Court stated that it had:  
 

[…] considered whether the MLC’s conduct was ‘on the instructions of, or under 
the direction or control of’ Uganda (Article 8) and finds that there is no probative 
evidence by reference to which it has been persuaded that this was the case. 
Accordingly, no issue arises in the present case as to whether the requisite tests 
are met for sufficiency of control of paramilitaries […]450 

 
In Armed Activities on the Territory of the Congo the Court did not feel required to decide 
between the two rival formulations of the test for attribution of conduct on the basis of direction 
and control expressed by the Court itself in Military and Paramilitary Activites (as reflected in 
Article 4 of the Articles) and by the ICTY in Tadić.   However, in Application of the Convention on 
the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and 
Montenegro),451 that question was squarely before the Court, and it resolved the dispute between 
the two different tests in favour of the view expressed by the Court in Military and Paramilitary 
Activities.   
 
As discussed above in the context of Article 4, the Court had earlier concluded that the conduct of 
the VRS and paramilitary groups in relation to the genocide at Srebrenica were not attributable to 
the respondent on the basis that they constituted organs of the FRY (whether de jure or de facto). 
Bosnia and Herzegovina had in the alternative argued that the actions of the VRS and paramilitary 
groups had been carried out on the instructions or under the direction and control of the FRY. 
 
At the outset of its reasoning as to the attribution of the genocide at Srebrenica to the Respondent, 
the Court had observed that the question:  

 
[…] has in fact two aspects, which the Court must consider separately. First, it 
should be ascertained whether the acts committed at Srebrenica were 
perpetrated by organs of the Respondent, i.e., by persons or entities whose 
conduct is necessarily attributable to it, because they are in fact the instruments 
of its action. Next, if the preceding question is answered in the negative, it should 
be ascertained whether the acts in question were committed by persons who, 
while not organs of the Respondent, did nevertheless act on the instructions of, or 
under the direction or control of, the Respondent.452 

 
The Court prefaced its examination of the latter question by emphasising the difference between 
attribution of the acts of persons or groups of persons on the basis that they acted on the 
instructions, or under the direction and control, of a State, and attribution on the basis that the 
persons or groups of persons in question constituted organs of the State, whether de jure or de 
facto. The Court observed that it was obvious that the question of attribution on the basis of 
instructions or direction or control was:  
 

[…] different from the question whether the persons who committed the acts of 
genocide had the status of organs of the Respondent under its internal law; nor 
however, and despite some appearance to the contrary, is it the same as the 
question whether those persons should be equated with State organs de facto, 
even though not enjoying that status under internal law. The answer to the latter 
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question depends, as previously explained, on whether those persons were in a 
relationship of such complete dependence on the State that they cannot be 
considered otherwise than as organs of the State, so that all their actions 
performed in such capacity would be attributable to the State for purposes of 
international responsibility. Having answered that question in the negative, the 
Court now addresses a completely separate issue: whether, in the specific 
circumstances surrounding the events at Srebrenica the perpetrators of genocide 
were acting on the Respondent’s instructions, or under its direction or control. An 
affirmative answer to this question would in no way imply that the perpetrators 
should be characterized as organs of the FRY, or equated with such organs. It 
would merely mean that the FRY’s international responsibility would be incurred 
owing to the conduct of those of its own organs which gave the instructions or 
exercised the control resulting in the commission of acts in breach of its 
international obligations. In other words, it is no longer a question of ascertaining 
whether the persons who directly committed the genocide were acting as organs 
of the FRY, or could be equated with those organs - this question having already 
been answered in the negative. What must be determined is whether FRY organs 
– incontestably having that status under the FRY’s internal law – originated the 
genocide by issuing instructions to the perpetrators or exercising direction or 
control, and whether, as a result, the conduct of organs of the Respondent, 
having been the cause of the commission of acts in breach of its international 
obligations, constituted a violation of those obligations.453 

 
The Court observed that ‘[o]n this subject the applicable rule, which is one of customary law of 
international responsibility, is laid down in Article 8 of the ILC Articles on State Responsibility’,454 
and set out the text of that provision, before observing that the provision had to be understood in 
the light of the Court’s judgment in Military and Paramilitary Activities, which the Court went on to 
explain as follows:  
 

[i]n that Judgment the Court […], after having rejected the argument that the 
contras were to be equated with organs of the United States because they were 
‘completely dependent’ on it, added that the responsibility of the Respondent 
could still arise if it were proved that it had itself ‘directed or enforced the 
perpetration of the acts contrary to human rights and humanitarian law alleged by 
the applicant State’ […]; this led to the following significant conclusion: 
 

‘For this conduct to give rise to legal responsibility of the United 
States, it would in principle have to be proved that that State had 
effective control of the military or paramilitary operations in the 
course of which the alleged violations were committed.’455 

 
The Court then continued, again contrasting the test in regard to attribution on the basis of 
instructions or direction or control with that relating to attribution of acts of de facto organs: 
 

[t]he test thus formulated differs in two respects from the test […] to determine 
whether a person or entity may be equated with a State organ even if not having 
that status under internal law. First, in this context it is not necessary to show that 
the persons who performed the acts alleged to have violated international law 
were in general in a relationship of ‘complete dependence’ on the respondent 
State; it has to be proved that they acted in accordance with that State’s 
instructions or under its ‘effective control’. It must however be shown that this 
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‘effective control’ was exercised, or that the State’s instructions were given, in 
respect of each operation in which the alleged violations occurred, not generally 
in respect of the overall actions taken by the persons or groups of persons having 
committed the violations.456  
 

The applicant had argued that genocide was of ‘a particular nature, in that in that it may be 
composed of a considerable number of specific acts separate, to a greater or lesser extent, in time 
and space’, with the consequence that the Court would be justified in assessing the ‘effective 
control’ over the entirety of the operations carried out by the individuals committing genocide, 
rather than in relation to each specific act making up the genocide.457 The Court however took the 
view that:  
 

[…] the particular characteristics of genocide do not justify the Court in departing 
from the criterion elaborated in [Military and Paramilitary Activities]. The rules for 
attributing alleged internationally wrongful conduct to a State do not vary with 
the nature of the wrongful act in question in the absence of a clearly expressed 
lex specialis. Genocide will be considered as attributable to a State if and to the 
extent that the physical acts constitutive of genocide that have been committed 
by organs or persons other than the State’s own agents were carried out, wholly 
or in part, on the instructions or directions of the State, or under its effective 
control. This is the state of customary international law, as reflected in the ILC 
Articles on State Responsibility.458 

 
In support of its argument that the actions of the VRS and paramilitary groups were attributable to 
the FRY, Bosnia and Herzegovina had also relied on the alternative formulation for attribution on 
the basis of direction and control expounded by the ICTY Appeals Chamber in Tadić that it was 
sufficient that there had been ‘overall control’ exercised over the Bosnian Serbs by the FRY, and 
that, in the circumstances, that test was fulfilled.459  
 
The Court rejected the ICTY Appeals Chamber’s formulation of the test as representing customary 
international law on the issue before it, concluding that ‘it is on the basis of its settled 
jurisprudence that the Court will determine whether the Respondent has incurred responsibility 
under the rule of customary international law set out in Article 8 of the ILC Articles on State 
Responsibility’.460 In doing so, the Court was highly critical of the approach adopted by the 
Appeals Chamber in Tadić, in a lengthy passage which is worth citing in full: 
 

[t]he Appeals Chamber took the view that acts committed by Bosnian Serbs could 
give rise to international responsibility of the FRY on the basis of the overall 
control exercised by the FRY over the Republika Srpska and the VRS, without 
there being any need to prove that each operation during which acts were 
committed in breach of international law was carried out on the FRY’s 
instructions, or under its effective control. 
 
The Court has given careful consideration to the Appeals Chamber’s reasoning in 
support of the foregoing conclusion, but finds itself unable to subscribe to the 
Chamber’s view. First, the Court observes that the ICTY was not called upon in 
the Tadić case, nor is it in general called upon, to rule on questions of State 
responsibility, since its jurisdiction is criminal and extends over persons only. 
Thus, in that Judgment the Tribunal addressed an issue which was not 
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indispensable for the exercise of its jurisdiction. […] the Court attaches the 
utmost importance to the factual and legal findings made by the ICTY in ruling on 
the criminal liability of the accused before it and, in the present case, the Court 
takes fullest account of the ICTY’s trial and appellate judgments dealing with the 
events underlying the dispute. The situation is not the same for positions adopted 
by the ICTY on issues of general international law which do not lie within the 
specific purview of its jurisdiction and, moreover, the resolution of which is not 
always necessary for deciding the criminal cases before it. 
 
This is the case of the doctrine laid down in the Tadić Judgment. Insofar as the 
‘overall control’ test is employed to determine whether or not an armed conflict 
is international, which was the sole question which the Appeals Chamber was 
called upon to decide, it may well be that the test is applicable and suitable; the 
Court does not however think it appropriate to take a position on the point in the 
present case, as there is no need to resolve it for purposes of the present 
Judgment. On the other hand, the ICTY presented the ‘overall control’ test as 
equally applicable under the law of State responsibility for the purpose of 
determining - as the Court is required to do in the present case - when a State is 
responsible for acts committed by paramilitary units, armed forces which are not 
among its official organs. In this context, the argument in favour of that test is 
unpersuasive. 
 
It should first be observed that logic does not require the same test to be adopted 
in resolving the two issues, which are very different in nature: the degree and 
nature of a State’s involvement in an armed conflict on another State’s territory 
which is required for the conflict to be characterized as international, can very 
well, and without logical inconsistency, differ from the degree and nature of 
involvement required to give rise to that State’s responsibility for a specific act 
committed in the course of the conflict. 
 
It must next be noted that the ‘overall control’ test has the major drawback of 
broadening the scope of State responsibility well beyond the fundamental 
principle governing the law of international responsibility: a State is responsible 
only for its own conduct, that is to say the conduct of persons acting, on whatever 
basis, on its behalf. That is true of acts carried out by its official organs, and also 
by persons or entities which are not formally recognized as official organs under 
internal law but which must nevertheless be equated with State organs because 
they are in a relationship of complete dependence on the State. Apart from these 
cases, a State’s responsibility can be incurred for acts committed by persons or 
groups of persons - neither State organs nor to be equated with such organs - only 
if, assuming those acts to be internationally wrongful, they are attributable to it 
under the rule of customary international law reflected in Article 8 cited above 
[…]. This is so where an organ of the State gave the instructions or provided the 
direction pursuant to which the perpetrators of the wrongful act acted or where it 
exercised effective control over the action during which the wrong was 
committed. In this regard the ‘overall control’ test is unsuitable, for it stretches too 
far, almost to breaking point, the connection which must exist between the 
conduct of a State’s organs and its international responsibility.461 
 

Having concluded that the applicable test for attribution on the basis of instructions or direction 
and control was that reflected in Article 8 of the Articles (itself reflecting the Court’s approach to 
that question adopted in Military and Paramilitary Activities), the Court turned to address whether 
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that test had been satisfied in relation to the genocide at Srebrenica. Having examined all of the 
evidence available,462 the Court concluded in relation to the massacres at Srebrenica that: 
 

[…] it has not been established that those massacres were committed on the 
instructions, or under the direction of organs of the Respondent State, nor that 
the Respondent exercised effective control over the operations in the course of 
which those massacres, which […] constituted the crime of genocide, were 
perpetrated. 
 
The Applicant has not proved that instructions were issued by the federal 
authorities in Belgrade, or by any other organ of the FRY, to commit the 
massacres, still less that any such instructions were given with the specific intent 
(dolus specialis) characterizing the crime of genocide, which would have had to 
be present in order for the Respondent to be held responsible on this basis. All 
indications are to the contrary: that the decision to kill the adult male population 
of the Muslim community in Srebrenica was taken by some members of the VRS 
Main Staff, but without instructions from or effective control by the FRY. 
 
As for the killings committed by the ‘Scorpions’ paramilitary militias, notably at 
Trnovo […], even if it were accepted that they were an element of the genocide 
committed in the Srebrenica area, which is not clearly established by the 
decisions thus far rendered by the ICTY […] , it has not been proved that they 
took place either on the instructions or under the control of organs of the FRY.463 

 
As a consequence of that finding, and of the previous finding that attribution of the acts in 
question was not possible on the basis of Article 4 of the Articles, the Court concluded, that:  

 
[…] the acts of those who committed genocide at Srebrenica cannot be attributed 
to the Respondent under the rules of international law of State responsibility: 
thus, the international responsibility of the Respondent is not engaged on this 
basis.464 

 
In his dissenting opinion, Vice-President Al-Khasawneh expressed his doubts as to the choice of 
the majority of the Court in preferring the test in Military and Paramilitary Activities to that in Tadić 
for the purposes of attribution. He observed: 
 

[…] the Court applied the effective-control test to a situation different from that 
presented in the Nicaragua case. In the present case, there was a unity of goals, 
unity of ethnicity and a common ideology, such that effective control over non-
State actors would not be necessary. In applying the effective control test, the 
Court followed Article 8 of the International Law Commission Articles on State 
Responsibility […]. 
 
However, with great respect to the majority, a strong case can be made for the 
proposition that the test of control is a variable one. It would be recalled that 
some ILC members drew attention to the fact of there being varying degrees of 
sufficient control required in specific legal contexts. The ICTY Appeals Chamber 
decision in the Tadić case, as reaffirmed in the Celebici case, takes this approach. 
In the Celebici case, the Appeals Chamber held that: ‘the ‘overall control’ test 
could thus be fulfilled even if the armed forces acting on behalf of the ‘controlling 
state’ had autonomous choices of means and tactics although participating in a 
common strategy along with the controlling State’ […]. 
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In rejecting the ICTY’s context-sensitive approach, the ILC Commentary to Article 
8 does little more than note a distinction between the rules of attribution for the 
purposes of State responsibility on the one hand, and the rules of international 
humanitarian law for the purposes of individual criminal responsibility on the 
other. However, it should be recalled that the Appeals Chamber in Tadić had in 
fact framed the question as one of State responsibility, in particular whether the 
FRY was responsible for the acts of the VRS and therefore considered itself to be 
applying the rules of attribution under international law […]. 
 
Unfortunately, the Court’s rejection of the standard in the Tadić case fails to 
address the crucial issue raised therein – namely that different types of activities, 
particularly in the ever evolving nature of armed conflict, may call for subtle 
variations in the rules of attribution. In the Nicaragua case, the Court noted that 
the United States and the Contras shared the same objectives—namely the 
overthrowing of the Nicaraguan Government. These objectives, however, were 
achievable without the commission of war crimes or crimes against humanity. 
The Contras could indeed have limited themselves to military targets in the 
accomplishment of their objectives. As such, in order to attribute crimes against 
humanity in furtherance of the common objective, the Court held that the crimes 
themselves should be the object of control. When, however, the shared objective 
is the commission of international crimes, to require both control over the non-
State actors and the specific operations in the context of which international 
crimes were committed is too high a threshold. The inherent danger in such an 
approach is that it gives States the opportunity to carry out criminal policies 
through non-state actors or surrogates without incurring direct responsibility 
therefore. The statement in paragraph 406 of the Judgment to the effect that the 
‘‘overall control’ test is unsuitable, for it stretches too far, almost to breaking 
point, the connection which must exist between the conduct of a State’s organs 
and its international responsibility’ is, with respect singularly unconvincing 
because it fails to consider that such a link has to account for situations in which 
there is a common criminal purpose. It is also far from self-evident that the overall 
control test is always not proximate enough to trigger State responsibility.465 
 

Reference was also made to Article 8 of the Articles in Consorzio Groupement L.E.S.I.-DIPENTA v 
People’s Democratic Republic of Algeria466 and the subsequent related case of L.E.S.I. SpA and 
Astaldi SpA v People’s Democratic Republic of Algeria.467  
 
The disputes arose in relation to the cancellation of a contract for construction of a dam entered 
into by the Claimants with the National Dams Agency (Agence National de Barrages (‘ANB’)), a 
State entity. The claimants in both cases alleged that cancellation of the contract gave rise to 
various violations of the applicable BIT, and brought a claim against Algeria.  Algeria in turn raised 
various objections to the jurisdiction of the Tribunal, including an argument that, given that the 
Agreement had been concluded with ANB, rather than with Algeria, that ANB was an autonomous 
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entity having separate legal personality, and the contract was not a ‘government contract’, there 
was no dispute ‘with a Contracting State’ for the purposes of Article 25 of the ICSID Convention.468 
 
In response to that argument, the claimants argued, relying inter alia on the Articles, that the 
actions of ANB were attributable to Algeria for the purposes of the claims under the BIT. As the 
Tribunal summarised the claimants’ arguments: 
 

[t]he dispute concerns breach of the Bilateral Agreement by the Algerian State, 
since the Contract constitutes an investment protected by that agreement. Only 
the Respondent could be held responsible for any breach.  
 
ANB is deemed equivalent to the Algerian State. According to international 
practice, its conduct may be attributed to the State notwithstanding its formal 
autonomy. ANB is part of the effective organization of the Algerian State.  
 
The Algerian State is responsible for the acts of ANB. It was created by decree 
and it is managed, supervised, and administered by members of the Algerian 
government. Its activities are entirely subject to government decisions. Its 
activities depend on the budget and resources of the Algerian State. It exercises 
certain functions in the public interest, under rules applicable to public 
administrations. No special powers of representation or delegation are therefore 
necessary, for its institutional functions derive from the laws that constituted it 
and that govern its activity.469 
 

In ruling on Algeria’s objections to jurisdiction in this regard, the Tribunal in the first arbitration, 
Consorzio Groupement L.E.S.I.-DIPENTA, observed: 
 

[i]n deciding whether the present case involves a dispute with a contracting State, 
within the meaning of Article 25.1 of the [ICSID] Convention, the Arbitral 
Tribunal considered the following elements:  
 
(i) To judge from the wording of the provision, it is a necessary and sufficient 
condition that the action has been brought against a State. This point is purely 
formal, but it prevents an arbitral tribunal from entering at this stage into an 
examination of the merits and from verifying whether it is possible to attribute 
responsibility to the State. This is a question of substance that will have to be 
addressed during a detailed examination in light of the arguments put forward.  
 
In the present case, it is sufficient for the Arbitral Tribunal to find that the claims 
were brought against Algeria, and this satisfies the condition, at least formally.  
 
(ii) This prima facie approach must nevertheless be abandoned if it becomes clear 
that the State in question has no connection to the contract and that the action 
was unjustifiably brought against the State. This would be the case, in particular, if 
the contract has been negotiated with an enterprise totally removed from its 
activity and its influence. Case law accepts, however, that the responsibility of the 
State can be engaged in contracts signed by public enterprises distinct from the 
State, when the State still retains important or dominant influence […]; see also 
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Article 8 of the Articles of the International Law Commission on the Responsibility 
of States for Internationally Wrongful Acts […]).  
 
(iii) In the present case, it is true that the Contract was signed by ANB, which is an 
independent agency of the Algerian State, with its own legal personality. The 
Tribunal cannot, however, on the basis of the elements submitted to date, 
exclude a priori an involvement of the Algerian State: it appears to have 
participated indirectly, at least, in the negotiation of the Contract; it has important 
and perhaps determining influence over the agency; and it also appears that it 
may have played a role in souring the relations between the Parties. The Arbitral 
Tribunal therefore considers, without at this stage wishing to prejudge the merits 
of the case, that it cannot exclude the possible involvement of the State. 
Naturally, this finding in no way prejudges the question of attributing 
responsibility.’470 
 

As a result, the Tribunal rejected Algeria’s objection to jurisdiction in this regard, albeit finding that 
it did not have jurisdiction on other grounds.471 In the second case of L.E.S.I. SpA and Astaldi SpA, 
the Tribunal set out the same reasoning in identical terms, and likewise rejected Algeria’s objection 
to jurisdiction.472 
 
As noted above in relation to Articles 4 and 5, the Tribunal in Saipem SpA v People’s Republic of 
Bangladesh473 made reference to Article 8 in setting out the basis on which it would assess whether 
conduct of Petrobangla, a State entity created by statute, was attributable to Bangladesh.  Having 
noted that it was not necessary for it to decide on whether acts of Petrobangla gave rise to State 
responsibility in order to confirm its jurisdiction ‘except if it were manifest that the entity involved 
had no link whatsoever with the State’, and that that was ‘plainly not the case in the present 
dispute’,474 the Tribunal went on to dismiss various arguments raised by Bangladesh as to why the 
conduct of Petrobangla were not attributable to it.475 The Tribunal then set out the basis upon 
which it would assess on the merits whether conduct of Petrobangla was attributable to 
Bangaladesh, and in that regard made reference to Articles 4, 5 and 8 of the Articles: 
 

[w]hen assessing the merits of the dispute, the Tribunal will rule on the issue of 
attribution under international law, especially by reference to the Articles on State 
Responsibility as adopted in 2001 by the International Law Commission and as 
commended to the attention of Governments by the UN General Assembly in 
Resolution 56/83 of 12 December 2001 (the ILC Articles) as a codification of 
customary international law. The Tribunal will in particular consider the following 
provisions:  
 
[…]  
 
• Art. 8 of the ILC Articles which states that the conduct of a person or group of 
persons acting under the instructions of or under the direction or control of the 
State shall be considered an act of that State under international law.476 

 
The Tribunal concluded: 
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472  L.E.S.I. SpA and Astaldi SpA v People’s Democratic Republic of Algeria (ICSID Case No. ARB/05/3), decision of 
11 July 2006, paras. 78 and 79. 
473  Saipem SpA v People’s Republic of Bangladesh (ICSID Case No. ARB/05/07), Decision on Jurisdiction and 
Recommendation on Provisional Measures of 21 March 2007. 
474  Ibid., para. 144. 
475  Ibid., paras. 145–147. 
476  Ibid., para. 148. 
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[a]t this jurisdictional stage, there is no indication that either the courts of 
Bangladesh or Petrobangla could manifestly not qualify as state organs at least de 
facto.477 

 
In the WTO case of United States – Countervailing Duty Investigation on Dynamic Random Access 
Memory Semiconductors (DRAMS) from Korea,478 Korea argued before the Appeal Body that the 
finding by the Panel in the decision under appeal that a private body, KFB, had been ‘entrusted or 
directed’ to undertake a financial contribution within the meaning of Article 1.1(a)(1)(iv) of the 
Agreement on Subsidies and Countervailing Measures had been based on an erroneous 
interpretation of that provision, in that the Panel had concluded that there could be entrustment or 
direction under Article 1.1(a)(1)(iv) when the action that the private body was supposed to ‘carry 
out’ never in fact occurred.479  
 
Korea argued that that interpretation ‘was legally and logically incorrect’,480 and in that regard 
made reference to the formulation of Article 8 of the Articles, and in particular to the ‘striking’ 
similarity in the use in that provision of the term ‘carrying out’; it submitted that the requirement 
that the conduct in question should in fact have occured was a matter of ‘common sense’.481 
 
The Appellate Body, although accepting in substance Korea’s argument that if a financial 
contribution in question was never carried out, there could be no right to apply countervailing 
measures on that basis alone,482 did not disturb the Panel’s holding on the facts before it in relation 
to entrustment and direction, finding that the Panel’s finding of fact was not as narrow as Korea 
had argued and did not relate solely to the actions which had not been carried out.483 In this 
regard, the Appellate Body did not make reference to Article 8 of the Articles. 
 
However, earlier in its decision, in interpreting Article 1.1(a)(1)(iv), the Appellate Body did make 
reference to Article 8, observing that ‘we must not lose sight of the fact that Article 1.1(a)(1)(iv) 
requires the participation of the government, albeit indirectly. We therefore agree with Korea that 
there must be a demonstrable link between the government and the conduct of the private 
body.’484 In this regard, the Appellate Body made reference in a footnote to the Commentary to 
Article 8: 
 

[w]e note that the conduct of private bodies is presumptively not attributable to the State.  
The Commentaries to the ILC Draft Articles explain that ‘[s]ince corporate entities, 
although owned by and in that sense subject to the control of the State, are considered to 
be separate, prima facie their conduct in carrying out their activities is not attributable to 
the State unless they are exercising elements of governmental authority’.485 

 
Further, later on in the report, the Appellate Body again made reference to the Commentary to 
Article 8 in its discussion of what would constitute ‘entrustment or direction’. The Tribunal 
observed: 
 

                                                 
477  Ibid., para. 149. 
478  United States – Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors 
(DRAMS) from Korea, (AB–2005–4), Report of the Appellate Body of 27 June 2005, WTO doc. WT/DS296/AB/R. 
479  Ibid., para. 66; for the operative finding of the Panel in this regard, see United States – Countervailing Duty 
Investigation on Dynamic Random Access Memory Semiconductors (DRAMS) from Korea, Report of the Panel of 21 
February 2005, WTO doc. WT/DS296/R, at para. 7.117, and see the prior discussion, ibid., at paras. 7.10–7.116. 
480  United States – Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors 
(DRAMS) from Korea, (AB–2005–4), Report of the Appellate Body of 27 June 2005, WTO doc. WT/DS296/AB/R, para. 67. 
481  Ibid., para. 69. 
482  Ibid., paras. 124–125. 
483  Ibid., paras. 120–126. 
484  Ibid., para. 112. 
485  United States – Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors 
(DRAMS) from Korea, (AB–2005–4), Report of the Appellate Body of 27 June 2005, WTO doc. WT/DS296/AB/R, citing 
Commentary to Article 8, paragraph (6). 
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[i]t may be difficult to identify precisely, in the abstract, the types of government actions 
that constitute entrustment or direction and those that do not.  The particular label used 
to describe the governmental action is not necessarily dispositive.  Indeed, as Korea 
acknowledges, in some circumstances, ‘guidance’ by a government can constitute 
direction.  In most cases, one would expect entrustment or direction of a private body to 
involve some form of threat or inducement, which could, in turn, serve as evidence of 
entrustment or direction.  The determination of entrustment or direction will hinge on the 
particular facts of the case.486 
 

The accompanying footnote to the last sentence observed: 
 
[t]he Commentaries to the ILC Draft Articles similarly state that ‘it is a matter for 
appreciation in each case whether particular conduct was or was not carried out under 
the control of a State, to such an extent that conduct controlled should be attributed to 
it’.487  

 
As with some instances of reliance on Article 4 of the Articles, some doubts may be raised as to the 
appropriateness of the Appellate Body’s reference to the Commentary to Article 8 in relation to 
interpretation of the treaty provision before it.  Although analogies may be drawn between the two 
situations, the operation of the test of attribution on the basis of direction and control for the 
purposes of State responsibility is a separate question from the question of whether a State has 
entrusted or directed a private body to make a financial contribution for the purposes of Article 
1.1(a)(1)(iv) of the Agreement on Subsidies and Countervailing Measures, which, in the end, is a 
question of the interpretation of the terms of that provision. 
 
In EnCana Corp. v Republic of Ecuador488 the Tribunal was faced with the question of whether the 
conduct of Petroecuador was attributable to Ecuador for the purposes of the allegations of breach 
of the standards of protection contained in the applicable BIT.  Petroecuador was a State entity 
created for the purpose of exploitation of Ecuador’s hydrocarbon resources, and was wholly 
owned and controlled by the State. The Respondent did not deny that Petroecuador’s conduct in 
entering into the participation contract at issue in the arbitration was attributable to it. In this 
regard, the Tribunal took note that it was relevant that:  

 
[…] Petroecuador was […] subject to instructions from the President and others, 
and that the Attorney-General pursuant to the law had and exercised authority ‘to 
supervise the performance of … contracts and to propose or adopt for this 
purpose the judicial actions necessary for the defence of the national assets and 
public interest’.  According to the evidence this power extended to supervision 
and control of Petroecuador’s performance of the participation contracts and 
their potential renegotiation.  Thus the conduct of Petroecuador in entering into, 
performing and renegotiating the participation contracts (or declining to do so) is 
attributable to Ecuador. It does not matter for this purpose whether this result 
flows from the principle stated in Article 5 of the International Law Commission’s 
Articles on Responsibility of States for Internationally Wrongful Acts or that stated 
in Article 8. The result is the same.489 

 
In an accompanying footnote, the Tribunal set out the full text of Articles 5 and 8 of the Articles.490  
Later in its Award, the Tribunal noted that ‘though conduct of Petroecuador could be attributed to 

                                                 
486 Ibid., para. 116. 
487  United States – Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors 
(DRAMS) from Korea, (AB–2005–4), Report of the Appellate Body of 27 June 2005, WTO doc. WT/DS296/AB/R, citing 
Commentary to Article 8, paragraph (5). 
488  EnCana Corporation v Republic of Ecuador (LCIA Case No. UN3481), Award of 3 February 2006.  
489  Ibid., para. 154 (footnotes omitted). 
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Ecuador in accordance with the principles of State responsibility, EnCana’s claim for breach of the 
BIT is not made on this basis.’491 
 
In Waste Management, Inc. v United Mexican States (‘Waste Management II’),492 as noted above 
in the context of Articles 4 and 5 of the Articles, the Tribunal briefly addressed the question of 
whether the actions of Banobras, a development bank ‘partly-owned and substantially controlled 
by Mexican government agencies’,493 might be attributable to the respondent, although it did not 
feel it necessary in the context of its decision to finally resolve that issue, and merely proceeded on 
the basis that the conduct of Banobras was attributable on some basis for the purposes of NAFTA.  
 
Having expressed its doubts as to whether conduct of Banobras might have been attributed to the 
respondent on the basis of Articles 4 and 5, the Tribunal also expressed doubts as to whether it 
might have been attributable on the basis of Article 8; in this regard, it observed: 
 

[a] further possibility is that Banobras, though not an organ of Mexico, was acting 
‘under the direction or control of’ Guerrero or of the City in refusing to pay 
Acaverde under the Agreement: again, it is far from clear from the evidence that 
this was so.494 

 
In an accompanying footnote to that passage reference was made to Article 8, as well as to the 
Commentary thereto.495 
 
Article 8 has also been referred to by dometic courts; in Villeda Aldana v Fresh Del Monte Produce 
and Compania de Desarollo de Guatemala SA,496 a federal judge made reference in passing to 
Article 8 in discussing the notion of State action for the purposes of a claim under the Alien Torts 
Claims Act.497  
 

                                                 
491  Ibid., para. 159. 
492  Waste Management, Inc. v United Mexican States (ICSID Additional Facility Case No. ARB(AF)/00/3) (‘Waste 
Management II’), Award of 30 April 2004. 
493  Ibid., para. 75 
494  Waste Management, Inc. v United Mexican States (ICSID Additional Facility Case No. ARB(AF)/00/3) (‘Waste 
Management II’), Award of 30 April 2004, para. 75. 
495  Ibid., note 24, referring to the Commentary to Article 8, especially paragraph (6).  In this regard, the Tribunal 
also referred to its particular factual findings elsewhere that conduct of Banobras did not breach Article 1105 NAFTA: see 
ibid., note 25, referring to paras. 103 and 139. 
496  Villeda Aldana v Fresh Del Monte Produce and Compania de Desarollo de Guatemala SA 305 F. Supp. 2d 1285 
(12 December 2003); affirmed in part,  vacated in part and remanded: 416 F.3d 1242 (11th Circuit); re-hearing en banc 
denied: 452 F.3d 1284 (11th Circuit); cert. denied: 127 S. Ct. 596 (13 November 2006). 
497  305 F. Supp. 2d 1285 at 1303.  
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ARTICLE 9 

 
Conduct carried out in the absence  
or default of the official authorities 

 
The conduct of a person or group of persons shall be considered an act of a State 
under international law if the person or group of persons is in fact exercising 
elements of the governmental authority in the absence or default of the official 
authorities and in circumstances such as to call for the exercise of those elements 
of authority. 

 
 
Article 9 governs attribution of acts of persons or groups of persons who in fact exercise elements 
of governmental authority in the absence or default of the official authorities. Such conduct is 
attributable to the State to the extent that the circumstances call for the exercise of those elements 
of authority. The situation governed by Article 9 arises relatively rarely in practice, the normal 
situation being exercise of governmental authority by the official authorities; unsurprisingly, there 
appears to have been no case in which Article 9 has been relied on as a basis for attribution of 
conduct since the adoption of the Articles.  
 
However, in Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro),498 having found that the acts of 
those responsible for the genocide at Srebrenica were not attributable to the respondent either on 
the basis of Article 4 or Article 8 of the Articles, the Court made reference to the other Articles 
relating to attribution contained in Chapter II of Part One, including Article 9, albeit that it 
expressly refrained from expressing any view as to whether those provisions reflected customary 
international law: 
 

[…] none of the situations, other than those referred to in Articles 4 and 8 of the 
ILC’s Articles on State Responsibility, in which specific conduct may be attributed 
to a State, matches the circumstances of the present case in regard to the 
possibility of attributing the genocide at Srebrenica to the Respondent. The Court 
does not see itself required to decide at this stage whether the ILC’s Articles 
dealing with attribution, apart from Articles 4 and 8, express present customary 
international law, it being clear that none of them apply in this case. The acts 
constituting genocide were not committed […] by persons in fact exercising 
elements of the governmental authority in the absence or default of the official 
authorities of the Respondent (Art. 9) […].499 
 

                                                 
498  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
499  Ibid., para. 414. 
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ARTICLE 10 

 
Conduct of an insurrectional or other movement 

 
1. The conduct of an insurrectional movement which becomes the new 
government of a State shall be considered an act of that State under international 
law. 
 
2. The conduct of a movement, insurrectional or other, which succeeds in 
establishing a new State in part of the territory of a pre-existing State or in a 
territory under its administration shall be considered an act of the new State 
under international law. 
 

 
Article 10 governs the two special rules of attribution in relation to conduct of an insurrectional 
movement becomes the new government of a State, and conduct of a movement which succeeds 
in establishing a new State on the territory of a pre-existing State.  The circumstances in which the 
two rules contained in Article 10 might find application are by their nature exceptional.  There 
appears to have been no international judicial reference to Article 10. 
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ARTICLE 11 

 
Conduct acknowledged and adopted by a State as its own 

 
Conduct which is not attributable to a State under the preceding articles shall 
nevertheless be considered an act of that State under international law if and to 
the extent that the State acknowledges and adopts the conduct in question as its 
own. 

 
 
Article 11 deals with attribution of conduct to a State on the basis that the State has acknowledged 
or adopted that conduct as its own. 
 
Although there appears to have been no case in which Article 11 has been invoked in relation to 
adoption or acknowledgment of conduct by a State, it has been referred to by analogy. Further, 
reference has been made to it in passing, including by the International Court of Justice  
 
In the course of proceedings in Nikolić (‘Sušica Camp’), Trial Chamber II of the ICTY was faced 
with a defence motion challenging the exercise of jurisdiction over the accused as a result of the 
manner in which he had been brought before the Tribunal.500 The facts were that ‘unknown 
individuals’ had detained the accused in the territory of the then FRY, transferred him to Bosnia 
and Herzegovina, and then handed him over into the custody of SFOR. In addressing the issues 
arising from that course of events, the Trial Chamber made reference to Article 11 of the 
Articles,501 opining that they were relevant as ‘general legal guidance’.502  
 
It should be noted that the Trial Chamber expressly referred to Article 11 by analogy, given that 
the entity to which the accused had been handed over, and which was alleged to have adopted or 
acknowledged the conduct in question was not a State, but SFOR and the Prosecution.503 Further, 
it may also be noted that the question of attribution was not relevant for the purposes of State 
responsibility as such (although the Trial Chamber referred to attribution to SFOR and the 
Prosecution of the ‘illegal acts’ and ‘illegal conduct’ of the unknown individuals)504, but was rather 
relevant for the purposes of deciding whether the actions of the ‘unknown individuals’ were to be 
attributed to SFOR, thus tainting the jurisdiction of the ICTY. 
 
The Trial Chamber emphasised the first of these points at the outset of its discussion of whether 
the acts in question ‘can somehow be attributed to SFOR’, and its reference in that regard to 
Article 11 of the Articles: 
 

[t]he Trial Chamber is however aware of the fact that any use of this source 
should be made with caution. The Draft Articles were prepared by the 
International Law Commission and are still subject to debate amongst States. 
They do not have the status of treaty law and are not binding on States. 
Furthermore, as can be deduced from its title, the Draft Articles are primarily 
directed at the responsibilities of States and not at those of international 
organisations or entities.505  
 

                                                 
500  Case No. IT–94–2–PT, Prosecutor v Dragan Nikolić (‘Sušica Camp’), Decision on Defence Motion Challenging 
the Exercise of Jurisdiction by the Tribunal, 9 October 2002. 
501  Ibid., para. 60. 
502  Ibid., para. 61 (emphasis in original). 
503  See now draft Article 5 of the ILC’s draft Articles on the Responsibility of International Organizations. 
504  See e.g. Case No. IT–94–2–PT, Prosecutor v Dragan Nikolić (‘Sušica Camp’), Decision on Defence Motion 
Challenging the Exercise of Jurisdiction by the Tribunal, 9 October 2002, paras. 30, 56. 
505  Ibid., para. 60. 
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In this regard, the Trial Chamber made reference to Article 57 of the Articles, which provides that 
the Articles are without prejudice to the international responsibility of an international 
organization, or of a State as a result of the acts of an international organization.506 
 
On the agreed facts on the basis of which the Trial Chamber approached the question before it, 
the accused had been detained by unknown persons in the FRY, and then brought across the 
border into Bosnia and Herzegovina where he was handed over into the custody of SFOR. It was 
not alleged that the individuals in question had any link with SFOR or the ICTY, or that SFOR had 
participated in the illegal conduct of those unknown individuals. Rather, the defence argued that:  
 

[…] when SFOR personnel took custody of the accused, ‘they had knowledge, 
actual or constructive, that the accused had been unlawfully apprehended and 
brought from Serbia against his free will, that his freedom of movement had been 
unlawfully restricted, that he had been unlawfully deprived of his liberty and that 
he had been, and remains, detained against his will.’507  

 
and that SFOR personnel opted to ‘take advantage’ of the situation by arresting the accused and 
transferring him to the Tribunal.508 The prosecution countered that it had been the ‘fortuitous 
recipient’ of the actions of the unknown individuals, that SFOR was not involved in their illegal 
acts, and that:  
 

[…] the mere subsequent acceptance by the Prosecution of custody of the 
Accused cannot in and of itself satisfy the required level of ‘collusion’ or ‘official 
involvement’ on the part of the Prosecution.509  

 
The Trial Chamber reasoned that it should first focus on ‘the possible attribution of the acts of the 
unknown individuals to SFOR’,510 and it was in this regard that it referred to Article 11 as providing 
‘general legal guidance’ on the question of attribution, albeit subject to the caveats noted above.  
The Trial Chamber, having set out the text of Article 11, further made reference to the 
Commentary thereto: 
  

Article 11 (…) provides for the attribution to a State of conduct that was not or 
may not have been attributable to it at the time of commission, but which is 
subsequently acknowledged and adopted by the State as its own. (…), article 11 
is based on the principle that purely private conduct cannot as such be attributed 
to a State. But it recognizes ‘nevertheless’ that conduct is to be considered as an 
act of State ‘if and to the extent that the State acknowledges and adopts the 
conduct in question as its own.’511 
 

It further noted that in the Commentary:  
 

[…] a distinction is drawn between concepts such as ‘acknowledgement’ and 
‘adoption’ from concepts such as ‘support’ or ‘endorsement’, and that the ILC 
had observed in the Commentary that: 
 

‘[a]s a general matter, conduct will not be attributable to a State 
under article 11 where a State merely acknowledges the factual 
existence of conduct or expresses its verbal approval of it. In 
international controversies States often take positions which 
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amount to ‘approval’ or ‘endorsement’ of conduct in some 
general sense but do not involve any assumption of responsibility. 
The language of ‘adoption’, on the other hand, carries with it the 
idea that the conduct is acknowledged by the State as, in effect, 
its own conduct.’512 
 

Turning to analyse the applicable test, the Trial Chamber observed that:  
 
[…] both Parties use the same and similar criteria of ‘acknowledgement’, 
‘adoption’, ‘recognition’, ‘approval’ and ‘ratification’, as used by the ILC. The 
question is therefore whether on the basis of the assumed facts SFOR can be 
considered to have ‘acknowledged and adopted’ the conduct undertaken by the 
individuals ‘as its own’. It needs to be re-emphasised in this context that it cannot 
be deduced from the assumed facts that SFOR was in any way, directly or 
indirectly, involved in the actual apprehension of the accused in the FRY or in the 
transfer of the accused into the territory of Bosnia and Herzegovina . Nor has it in 
any way been argued or suggested that SFOR instructed, directed or controlled 
such acts. What can be concluded from the assumed facts is merely that the 
Accused was handed over to an SFOR unit after having been arrested in the FRY 
by unknown individuals and brought into the territory of Bosnia and Herzegovina 
. From the perspective of SFOR, the Accused had come into contact with SFOR 
in the execution of their assigned task. In accordance with their mandate and in 
light of Article 29 of the Statute and Rule 59 bis [of the Rules of Procedure of the 
Tribunal] they were obliged to inform the Prosecution and to hand him over to its 
representatives. From these facts, the Trial Chamber can readily conclude that 
there was no collusion or official involvement by SFOR in the alleged illegal 
acts.513 
 

The Tribunal thus concluded that the actions of the unknown individual were not attributable to 
SFOR. However, the Tribunal went on to observe that: 
  

[b]oth SFOR and the Tribunal are involved in a peace mission and are expected 
to contribute in a positive way to the restoration of peace and security in the 
area. Any use of methods and practices that would, in themselves, violate 
fundamental principles of international law and justice would be contrary to the 
mission of this Tribunal.  
 
The question that remains is, whether the fact that SFOR and the Prosecution, in 
the words of the Prosecution, became the ‘mere passive beneficiary of his 
fortuitous (even irregular) rendition to Bosnia’ could, as the Defence claims, 
amount to an ‘adoption’ or ‘acknowledgement’ of the illegal conduct ‘as their 
own’.  
 
The Trial Chamber responds to this question in the negative. Once a person 
comes ‘in contact with’ SFOR, like in the present case, SFOR is obliged under 
Article 29 of the Statute and Rule 59 bis to arrest/detain the person and have him 
transferred to the Tribunal. The assumed facts show that SFOR, once confronted 
with the Accused, detained him, informed the representative of the Prosecution 
and assisted in his transfer to The Hague. In this way, SFOR did nothing but 
implement its obligations under the Statute and the Rules of this Tribunal.514  
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The defence’s argument was not grounded solely on the basis of attribution of the illegal conduct 
to SFOR, but also on the basis that SFOR was acting not merely in cooperation with the 
prosecution, but that the relationship had developed into one of agency, with the result that:  
 

[…] were such an agency relationship to exist and in some way the Prosecution to 
have acknowledged and ratified the alleged illegal conduct of unknown 
individuals, the allegedly illegal conduct by the individuals could be attributed to 
SFOR and through SFOR to the Prosecution.515 
 

The Tribunal, on the basis of its conclusion that the acts of the unknown individuals were not 
attributable to SFOR did not find it necessary to decide that question.516  
 
As discussed above, in its judgment in Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro),517 the 
Court found that the acts of those responsible for the genocide at Srebrenica were not attributable 
to the respondent either on the basis of Article 4 or Article 8 of the Articles, and then went on to 
make reference to the other Articles relating to attribution contained in Chapter II of Part One, 
although it expressly abstained from commenting on whether they represented customary 
international law: 

 
[…] none of the situations, other than those referred to in Articles 4 and 8 of the 
ILC’s Articles on State Responsibility, in which specific conduct may be attributed 
to a State, matches the circumstances of the present case in regard to the 
possibility of attributing the genocide at Srebrenica to the Respondent. The Court 
does not see itself required to decide at this stage whether the ILC’s Articles 
dealing with attribution, apart from Articles 4 and 8, express present customary 
international law, it being clear that none of them apply in this case. […] the 
Respondent has not acknowledged and adopted the conduct of the perpetrators 
of the acts of genocide as its own (Art. 11).518 

 
In Mondev International Ltd. v United States of America,519 the Tribunal made reference to the 
Commentary to Article 11 in support of its statement that ‘[i]n general, the State is not responsible 
for the acts of private parties.’520 

 

                                                 
515  Ibid., para. 68. 
516  Ibid., para. 69. 
517  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
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of 11 October 2002. 
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CHAPTER III 
 BREACH OF AN INTERNATIONAL OBLIGATION  

 
 
Chapter III of Part One of the Articles is concerned with questions relating to the second positive 
condition for State responsibility contained in Article 2, namely that there must be a breach of an 
international obligation of the State. 
 
Article 12 lays down the basic proposition that there is a breach of an international obligation 
when action of a State is not in conformity with what is required of it by that obligation; the 
provision further emphasises that the origin or character of the obligation in question is irrelevant 
in this regard. Articles 13 embodies the intertemporal principle in the law of State responsibility, 
reiterating that, in order for a State to be in breach of an international obligation, the State must be 
bound by that obligation at the time the action in question occurs. Articles 14 and 15 address 
more complex issues relating to breach of an international obligation: Article 14 deals with the 
issue of extension in time of breach of an international obligation. Article 15 deals with the 
question of a breach composed of composite acts, i.e. ‘a series of actions or omission defined in 
the aggregate as wrongful’. 
 
Given the temporal element involved in Articles 13 to 15, reference to them in international 
judicial practice has arisen in particular in the context of questions of jurisdiction.  
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ARTICLE 12 

 
Existence of a breach of an international obligation 

 
There is a breach of an international obligation by a State when an act of that 
State is not in conformity with what is required of it by that obligation, regardless 
of its origin or character. 

 
 
Article 12 states the basic but fundamental proposition that there is a breach of an international 
obligation when an act of the State does not comply with what is required of the State by that 
obligation, and further makes clear that the origin or character of the obligation in question is 
irrelevant. 
 
The provision to some extent plays a bridging role between the definition of internationally 
wrongful act in Article 2 as consisting of an act which is attributable to the State and in breach of its 
international obligations, and the other provisions in Chapter III of Part One, which deal with the 
more difficult questions of when a breach of an international obligation is to be taken to have 
occurred in relation to breaches consisting of composite acts, and the duration of continuing 
wrongful acts. 
 
As with many of the more fundamental structural rules contained in the Articles, it is not surprising 
that the rule contained in Article 12 has been only infrequently referred to in international judicial 
and arbitral practice. Nevertheless some references to the Article and its Commentary have been 
made. 
  
In its Decision on Annulment in Compañía de Aguas del Aconquija SA and Vivendi Universal v 
Argentine Republic,521 the ad hoc Committee formed to hear the application for annulment made 
reference to Article 12 in its criticism of the terminology used by the Tribunal in the decision under 
challenge, observing, in relation to the Tribunal’s reference to ‘a strict liability standard of 
attribution’ that  

 
[a]ttribution has nothing to do with the standard of liability or responsibility. The 
question whether a state’s responsibility is ‘strict’ or is based on due diligence or 
on some other standard is a separate issue from the question of attribution (cf. 
ILC Articles, Arts. 2, 12). 522 

 
In Petrobart Limited v Kyrgyz Republic,523 the Tribunal recorded the claimant’s reliance on Article 
12 of the Articles in relation to ‘The Republic’s breaches of the Treaty’.  The Claimant had argued 
that: 
 

[t]he relevant general principle of international law has been stated clearly in 
Article 12 of the International Law Commission’s Draft Articles on Responsibility 
of States for Internationally Wrongful Acts which provides that ‘[t]here is a breach 
of an international obligation by a State when an act of that State is not in 
conformity with what is required of it by that obligation, regardless of its origin or 
character’. The crucial issue in this case is whether there has been a violation of 
the Treaty.524 

                                                 
521  Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic (ICSID Case No. ARB/97/3), 
Decision on Annulment of 3 July 2002. 
522  Ibid., footnote 17. 
523  Petrobart Limited v Kyrgyz Republic, (Arbitration Institute of the Stockholm Chamber of Commerce, Arbitration 
No. 126/2003), Award of 29 March 2005.   
524  Ibid., at p. 24. 
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The Tribunal in addressing that question made no express reference to the Articles, or the 
claimant’s argument based on Article 12: 
 

[h]aving found that Petrobart was an investor and had an investment under the 
Treaty, the Arbitral Tribunal must examine whether the Kyrgyz Republic acted in 
breach of the Treaty. The Arbitral Tribunal emphasises that this question is a 
preliminary to the question as to whether Petrobart suffered any damage as a 
result of a possible breach. The initial examination will therefore be limited to 
ascertaining whether there was any breach of the Republic’s obligations under 
the Treaty. Provided that such a breach is found, the Arbitral Tribunal will 
proceed to an examination of whether or to what degree the breach resulted in 
damage to Petrobart.525 

                                                 
525  Ibid., at p. 73. 
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ARTICLE 13 

 
International obligation in force for a State 

 
An act of a State does not constitute a breach of an international obligation unless 
the State is bound by the obligation in question at the time the act occurs. 

 
 
Article 13 states a further elementary proposition of the law of State responsibility, implicit in the 
notion of breach itself, namely that an act which is attributable to a State does not constitute a 
breach of an international obligation unless the State was bound by the obligation in question at 
the time that the act occured. The rule may be stated alternatively as being that an act attributable 
to a State only constitutes a breach an obligation if that obligation is in force for it at the time of the 
act.526 In relation specifically to the law of treaties, a parallel principle is enunciated in Article 28 of 
the Vienna Convention of the Law of Treaties, which provides that:  
 

Unless a different intention appears from the treaty or is otherwise established, its 
provisions do not bind a party in relation to any act or fact which took place or 
any situation which ceased to exist before the date of the entry into force of the 
treaty with respect to that party. 
 

The rule contained in Article 13 has been the subject of reference on a number of occasions, often 
in conjunction with Articles 14 and/or 15 of the Articles. Unsurprisingly, reference to Article 13 has 
principally occurred in the context of arguments as to the jurisdiction ratione temporis of 
international judicial bodies, in particular in the context of investment treaty arbitration, and 
particularly in relation to situations where the conduct complained of by the claimant straddles the 
date of entry into force of the relevant obligations.  
 
It may be noted that, in relation to treaty obligations, including where a BIT is involved, in many 
cases the entry into force of substantive obligations coincides with the entry into force of dispute 
resolution provisions contained elsewhere in the same treaty; in these circumstances, questions of 
the temporal applicability of the treaty in question have a double-faceted nature. On the one 
hand, the conduct complained of normally cannot constitute a breach if the treaty containing the 
obligation alleged to have been breached was not in force at the relevant time. On the other hand, 
the jurisdiction of a court or tribunal called upon to rule on the dispute will in many cases be 
limited to events occurring after the entry into force of the treaty. 
 
The NAFTA case of Mondev International Limited v United States of America527 concerned the 
claimant’s participation in a property development project in Boston. The course of conduct 
complained of by the investor consisted of actions by the administrative authorities which had 
taken place prior to the entry into force of NAFTA on 1 January 1994 and had resulted in the 
claimant losing its rights in the project. The claimant had obtained a court decision from the courts 
of the Commonwealth of Massachusetts following the entry into force of NAFTA, but was 
unsuccessful in obtaining any remedy for its complaints.   
 
The Tribunal held that, no matter how the claimant’s claim of expropriation under Article 1110 
NAFTA was framed, the conduct in question had been completed by the relevant date when 
NAFTA entered into force;528 in this regard, it observed: 
                                                 
526  Cf. specifically in relation to treaties, Article 28 of the Vienna Convention of the Law of Treaties: ‘Unless a 
different intention appears from the treaty or is otherwise established, its provisions do not bind a party in relation to any 
act or fact which took place or any situation which ceased to exist before the date of the entry into force of the treaty with 
respect to that party.’ 
527  Mondev International Ltd. v United States of America (ICSID Additional Facility Case No ARB(AF)/99/2), Award 
of 11 October 2002. 
528  Ibid., paras. 59–61.  
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[a]s to the loss of LPA’s and Mondev’s rights in the project as a whole, this 
occurred on the date of foreclosure and was final. Any expropriation, if there was 
one, must have occurred no later than 1991. In the circumstances it is difficult to 
accept that there was a continuing expropriation of the project as a whole after 
that date. All that was left thereafter were LPA’s in personam claims against 
Boston and BRA for breaches of contract or torts arising out of a failed project. 
Those claims arose under Massachusetts law, and the failure (if failure there was) 
of the United States courts to decide those cases in accordance with existing 
Massachusetts law, or to act in accordance with Article 1105, could not have 
involved an expropriation of those rights.529 

 
In relation to the specific actions of the municipal authorities complained of, the Tribunal held that 
the conduct in question had likewise been completed prior to the relevant date, and therefore 
could not amount to a breach of the applicable standards contained in NAFTA.530  Similarly, as 
regards the claimant’s reliance on certain anti-Candian statements made by officials of the local 
authority, the Tribunal observed that ‘the statements in question were all made well before 
NAFTA’s entry into force’.531 
 
In an attempt to surmount the problems caused by the fact that most of the events in question had 
occurred prior to the entry into force of NAFTA, the claimant had argued that the conduct of the 
domestic authorities prior to the entry into force of NAFTA constituted a breach of the 
international minimum standard of treatment, and would have breached the ‘minimum standard’ 
under Article 1105 NAFTA (including the fair and equitable treatment standard) had NAFTA been 
in force at the time. Therefore, according to the Claimant, the subsequent failure of the domestic 
courts to provide it any remedy in respect of its claims following the entry into force of NAFTA 
constituted a denial of justice which was itself a violation of the minimum standard contained in 
Article 1105 NAFTA. 
 
In that regard, the Tribunal observed, referring to both Article 28 of the Vienna Convention on the 
Law of Treaties and Article 13 of the Articles, that: 
 

[t]he basic principle is that a State can only be internationally responsible for 
breach of a treaty obligation if the obligation is in force for that State at the time 
of the alleged breach. The principle is stated both in the Vienna Convention on 
the Law of Treaties and in the ILC’s Articles on State Responsibility, and has been 
repeatedly affirmed by international tribunals. There is nothing in NAFTA to the 
contrary. Indeed Note 39 to NAFTA confirms the position in providing that ‘this 
Chapter covers investments existing on the date of entry into force of this 
Agreement as well as investments made or acquired thereafter’. Thus, as the 
Feldman Tribunal held, conduct committed before 1 January 1994 cannot itself 
constitute a breach of NAFTA.532 

 
The Tribunal went on to emphasise that  
 

[…] events or conduct prior to the entry into force of an obligation for the 
respondent State may be relevant in determining whether the State has 
subsequently committed a breach of the obligation. However, it must still be 
possible to point to conduct of the State after that date which is itself a breach. In 
the present case the only conduct which could possibly constitute a breach of any 
provision of Chapter 11 is that comprised by [the court decisions rejecting the 

                                                 
529  Ibid., para. 61. 
530  Ibid., para. 63. 
531  Ibid., para. 65. 
532  Ibid., para. 68 (footnotes omitted). 
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claimant’s claims]. Unless those decisions were themselves inconsistent with 
applicable provisions of Chapter 11, the fact that they related to pre-1994 
conduct which might arguably have violated obligations under NAFTA (had 
NAFTA been in force at the time) cannot assist Mondev. The mere fact that 
earlier conduct has gone unremedied or unredressed when a treaty enters into 
force does not justify a tribunal applying the treaty retrospectively to that 
conduct. Any other approach would subvert both the intertemporal principle in 
the law of treaties and the basic distinction between breach and reparation which 
underlies the law of State responsibility.533 

 
Although no express reference was made to the ILC’s Commentary to Article 13 in that regard, it 
may be noted that the Tribunal’s observation that ‘events or conduct prior to the entry into force 
of an obligation for the respondent State may be relevant in determining whether the State has 
subsequently committed a breach of the obligation’,534 implicitly follows and endorses the 
approach adopted by the Commission in affirming in the Commentary that:  
 

[n]or does the principle of the intertemporal law mean that facts occurring prior 
to the entry into force of a particular obligation may not be taken into account 
where these are otherwise relevant.535 

 
The discussion by the Tribunal in Mondev is to some extent ambiguous as to whether the basis of 
its eventual holding was that the claims relating to conduct prior to the entry into force of NAFTA 
were incapable of amounting to a violation of the substantive standards of protection contained 
therein and for that reason failed, or that it had no jurisdiction ratione temporis over conduct 
alleged to constitute a breach of the substantive protections of Chapter 11 NAFTA prior to the 
entry into force of that agreement.536 Various passages of the Award can be read as being 
consistent with either view,537 or may support the view that the Tribunal’s decision was based on 
both.  In this regard, it may be noted that the actual basis of the Tribunal’s decision, as set out in 
the dispositif of the Award, was both that its jurisdiction was limited to complaints concerning 
conduct (i.e. the decisions of the courts) after the entry into force of NAFTA, and that the claims 
were only admissible to that extent.538 [ 
 
The passage of the Award in Mondev referred to above, which appears to endorse the view of the 
Commission expressed in the Commentary to Article 13 that facts prior to the entry into force of 
an obligation may nevertheless be ‘taken into account’ for certain purposes was itself relied upon 
by the arbitral tribunal in Técnicas Medioambientales Tecmed S.A. v United Mexican States.539 
Having concluded that the provisions of the BIT could not be interpreted as having retroactive 
effect,540 the Tribunal observed, before citing the relevant passage from Mondev, that: 
 

[h]owever, it should not necessarily follow from this that events or conduct prior to the 
entry into force of the Agreement are not relevant for the purpose of determining whether 
the Respondent violated the Agreement through conduct which took place or reached its 
consummation point after its entry into force. For this purpose, it will still be necessary to 

                                                 
533  Ibid., para. 70. 
534  Ibid. 
535  Commentary to Article 13, paragraph (9). 
536  Cf. the Tribunal’s discussion of the various arguments as to jurisdiction and admissibility: Mondev International 
Ltd. v United States of America (ICSID Additional Facility Case No ARB(AF)/99/2), Award of 11 October 2002, para. 45, 
and its statement that ‘It is convenient to deal with these arguments together, irrespective of whether they may be 
considered as going to jurisdiction, admissibility or the merits’ (ibid., para. 46). 
537  See in particular, ibid., para. 75 
538  The Tribunal held that ‘its jurisdiction is limited to Mondev’s claims concerning the decisions of the United States 
courts’ (dispositif, paragraph (a)), and ‘that to this extent only, Mondev’s claims are admissible’ (dispositif, paragraph (b)). 
539  Técnicas Medioambientales Tecmed S.A. v United Mexican States (ICSID Additional Facility Case No. 
ARB(AF)/00/2), Award of 29 May 2003. 
540  Ibid., para. 65. 
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identify conduct—acts or omissions—of the Respondent after the entry into force of the 
Agreement constituting a violation thereof.541  

 
In Kardassopolous v Georgia,542 the claimant purported to bring claims on the basis of both a 
bilateral investment treaty and the Energy Charter Treaty (ECT). Georgia had signed the ECT on 17 
December 1994, and it had entered into force for it on 16 April 1998. The applicable BIT had 
entered into force on 3 August 1996. The Respondent challenged the jurisdiction of the Tribunal, 
arguing that the conduct causing the claimant’s loss had occurred and had been completed prior 
to the respective dates of entry into force of the BIT and ECT in respect of Georgia; as discussed 
further below, in this regard Georgia relied on Article 15 of the Articles to argue that the breaches 
alleged did not have a continuing character, that the relevant conduct had been completed prior 
to the entry into force of the BIT, and that the alleged expropriation could not be considered to be 
a ‘continuing process’, given that, prior to the entry into force of the BIT, the acts in question could 
not be considered to violate it.543  
 
The Tribunal resolved the objection to its jurisdiction ratione temporis under the ECT on the basis 
of the provisional application of the ECT pursuant to Article 45 ECT. As regards the Respondent’s 
objection ratione temporis in relation to the its jurisdiction under the BIT, the Tribunal observed: 
 

[t]he parties agree that the substantive protections set out in the BIT apply from 3 
August 1996 onward, and that the BIT does not apply retrospectively to conduct 
which occurred and ended prior to 3 August 1996. It is Respondent’s position 
that the Tribunal lacks jurisdiction ratione temporis over Claimant’s BIT claims 
because all acts which caused Claimant’s purported loss occurred prior to the 
BIT’s entry into force.  
 
It is a well-known and accepted principle of international law that treaties do not 
have retroactive effect. This principle is set out in Article 28 of the Vienna 
Convention and in Article 13 of the ILC Articles on State Responsibility. 
 
The Tribunal accepts that the BIT does not apply retrospectively to acts of 
Respondent that took place prior to the entry into force of the BIT. In the 
Tribunal’s view, this does not, however, mean that Respondent’s conduct prior to 
3 August 1996 is irrelevant.544 
 

In relation to the Claimant’s claims of expropriation, the Tribunal recalled that the parties had 
referred to seven events ‘which they consider essential to determine the moment when the alleged 
acts took place and when the alleged breach of the BIT occurred.’545 Three of those events 
predated the entry into force of the BIT, while the other four had taken place thereafter. The 
Tribunal considered that the objection to jurisdiction ratione temporis was not ripe for decision, 
and therefore joined it to the merits, observing:  

 
[t]he Tribunal cannot determine whether the alleged BIT breaches occurred 
before or after 3 August 1996 without having considered the testimony and other 
evidence that can only be obtained through a full hearing of the case. A thorough 
examination of the events which may have led to the expropriation of Claimant’s 
investment in Georgia is necessary to determine whether Article 4 of the BIT was 
breached and, if so, when it was breached. This must be left to the merits stage of 
the proceeding when a full evidentiary hearing will take place.546  

                                                 
541  Ibid., para. 66, citing Mondev International Ltd. v United States of America (ICSID Additional Facility Case No 
ARB(AF)/99/2), Award of 11 October 2002, para. 70. 
542  Kardassopoulos v Georgia (ICSID Case No. ARB/05/18), Decision on Jurisdiction, 6 July 2007. 
543  Ibid., paras. 86–87. 
544  Ibid., paras. 253–255. 
545  Ibid., para. 256. 
546  Ibid., para. 257. 
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Similarly, in relation to the claims based on breach of legitimate expectation in violation of the fair 
and equitable treatment standard, breach of the prohibition of impairment by unjustifiable or 
discriminatory measures contained in the BIT, and breach of an ‘umbrella’ clause, the Tribunal was 
of the view that: 
 

[…] in order to decide whether or not it has jurisdiction over the alleged ‘stand-
alone’ violations of the BIT, it must determine whether the conduct complained 
of occurred after the entry into force of the BIT. Claimant again refers to no less 
than seven different sets of ‘assurances’ that were allegedly given by Respondent 
after the entry into force of the BIT. Claimant also refers to four separate 
‘commitments’ which were purportedly given by Respondent before the entry 
into force of the BIT on 3 August 1996, but which were allegedly breached after 
that date.  
 
In the Tribunal’s view, this is not a case where Claimant’s bare allegations that 
these assurances and commitments were given and made after the entry into 
force of the BIT can be accepted pro tem. The Tribunal must be briefed by the 
parties on the nature of these ‘assurances’ and ‘commitments’. The Tribunal is 
unable to resolve the jurisdictional question of timing of these ‘assurances’ and 
‘commitments’ without a complete picture of their scope and content, the 
circumstances in which they were made, the different actors involved and the 
impact they may have had on Claimant’s investment in Georgia.547  
 

In the circumstances, the Tribunal also joined the respondent’s jurisdictional objection ratione 
temporis in relation to those complaints to the merits.548  
 
In Blečić v Croatia,549 a Grand Chamber of the European Court of Human Rights was faced with a 
situation in which a substantial part of the events forming the basis for the complaint had occurred 
prior to the entry into force of the European Convention on Human Rights for Croatia.550   
 
The applicant had been granted a secure tenancy of a flat in 1953. In 1992, the local authorities 
brought proceedings as a result of which, after various appeals, the applicant’s secure tenancy was 
eventually definitively terminated in 1996 following a decision of the Supreme Court. The 
European Convention entered into force for Croatia on 5 November 1997. A constitutional 
complaint in relation to the judicial decisions terminating the secure tenancy, lodged by the 
applicant prior to the entry into force of the Convention for Croatia, was rejected by the 
Constitutional Court on 8 November 1999 after the entry into force of the Convention.  The 
applicant complained of violations of her right to peaceful enjoyment of her property pursuant to 
Article 1 of Protocol No. 1 to the European Convention, and of her right to respect for her home 
under Article 8 of the European Convention.  
 
In the section of the judgment relating to the ‘relevant law’, the European Court, as well as setting 
out Article 28 of the Vienna Convention of the Law of Treaties, and referring to relevant 
jurisprudence of the Permanent Court of International Justice and the International Court of Justice 

                                                 
547  Ibid., paras. 258–259. 
548  Ibid., paras. 260–261.  
549  Blečić v Croatia, Appl. No. 59532/00, judgment of 8 March 2006 [GC] 
550  No preliminary objection ratione temporis had been raised by Croatia in the proceedings before the Chamber, 
which had raised the issue of its own motion; although acknowledging that many of the events had occurred prior to the 
entry into force of the Convention, the Chamber held that the crucial event constituting interference with the applicant’s 
rights was the decision of the Consitutional Court: Blečić v Croatia, Appl. No. 59532/00, final decision on admissibility of 
30 January 2003. At the merits phase, the Chamber had subsequently held that on the facts of the that there had in any 
case been no violation of the substantive rights relied upon: Blečić v Croatia, Appl. No. 59532/00, judgment of 29 July 
2004. 
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relating to the issue of jurisdiction ratione temporis,551 quoted the text of Articles 13 and 14 of the 
Articles.552 
 
In addressing the question of its jurisdiction ratione temporis, the European Court observed, 
referring back to its reference to the Vienna Convention, that:  

 
[i]n accordance with the general rules of international law […] the provisions of 
the Convention do not bind a Contracting Party in relation to any act or fact 
which took place or any situation which ceased to exist before the date of the 
entry into force of the Convention with respect to that Party.553 
 

Having recalled Croatia’s declarations in relation to its recognition of the competence of the 
European Court, which, pursuant to Article 6 of Protocol No. 11 remained valid despite the 
modifications to the enforcement mechanisms under the Convention,554 the Court concluded: 
 

[a]ccordingly, the Court is not competent to examine applications against Croatia 
in so far as the alleged violations are based on facts having occurred before the 
critical date. However, the question of whether an alleged violation is based on a 
fact occurring prior or subsequent to a particular date gives rise to difficulties 
when, as in the present case, the facts relied on fall partly within and partly 
outside the period of the Court’s competence.555 

 
The Court, having discussed its prior relevant jurisprudence, observed: 
 

[…] the Court’s temporal jurisdiction is to be determined in relation to the facts 
constitutive of the alleged interference. The subsequent failure of remedies aimed 
at redressing that interference cannot bring it within the Court’s temporal 
jurisdiction. 
 
An applicant who considers that a State has violated his rights guaranteed under 
the Convention is usually expected to resort first to the means of redress available 
to him under domestic law. If domestic remedies prove unsuccessful and the 
applicant subsequently applies to the Court, a possible violation of his rights 
under the Convention will not be caused by the refusal to remedy the 
interference, but by the interference itself, it being understood that this may be in 
the form of a court judgment. 
 
Therefore, in cases where the interference pre-dates ratification while the refusal 
to remedy it post-dates ratification, to retain the date of the latter act in 
determining the Court’s temporal jurisdiction would result in the Convention 
being binding for that State in relation to a fact that had taken place before the 
Convention entered into force in respect of that State. However, this would be 
contrary to the general rule of non-retroactivity of treaties […]. 
 
Moreover, affording a remedy usually presupposes a finding that the interference 
was unlawful under the law in force when the interference occurred (tempus regit 

                                                 
551  Blečić v Croatia, Appl. No. 59532/00, judgement of 8 March 2006 [GC], paras 45–48. 
552  Ibid., para. 48. 
553  Ibid., para. 70. 
554  Upon ratification, in accepting the jurisdiction of the European Commission Croatia had declared that it 
accepted the right of petition ‘where the facts of the alleged violation of these rights occur after the Convention and its 
Protocols have come into force in respect of the Republic of Croatia’; similarly in accepting the jurisdiction of the Court, 
Croatia had restricted its acceptance to ‘all matters concerning the interpretation and application of the Convention and its 
Protocols and relating to facts occurring after the Convention and its Protocols have come into force in respect of the 
Republic of Croatia’: see ibid., paras. 49 and 71. 
555  Ibid., para. 72. 
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actum). Therefore, any attempt to remedy, on the basis of the Convention, an 
interference that had ended before the Convention came into force, would 
necessarily lead to its retroactive application. 
 
In conclusion, while it is true that from the ratification date onwards all of the 
State’s acts and omissions must conform to the Convention […], the Convention 
imposes no specific obligation on the Contracting States to provide redress for 
wrongs or damage caused prior to that date […]. Any other approach would 
undermine both the principle of non-retroactivity in the law of treaties and the 
fundamental distinction between violation and reparation that underlies the law 
of State responsibility.556 
 

On the facts of the case, the Court concluded that the facts constitutive of the alleged interference 
with the applicant’s rights was the final judgment of the Supreme Court in the domestic 
proceedings resulting in the termination of the secure tenancy, which had occurred prior to the 
entry into force of the Convention for Croatia: 
 

[…] the alleged interference with the applicant’s rights lies in the Supreme Court’s 
judgment of 15 February 1996. The subsequent Constitutional Court decision 
only resulted in allowing the interference allegedly caused by that judgment – a 
definitive act which was by itself capable of violating the applicant’s rights – to 
subsist. That decision, as it stood, did not constitute the interference. Having 
regard to the date of the Supreme Court’s judgment, the interference falls outside 
the Court’s temporal jurisdiction. 
 
As to the applicant’s argument that the termination of her tenancy resulted in a 
continuing situation […], the Court recalls that the deprivation of an individual’s 
home or property is in principle an instantaneous act and does not produce a 
continuing situation of ‘deprivation’ of these rights […] Therefore, the termination 
of the applicant’s tenancy did not create a continuing situation. 557 
 

The European Court went on to hold that the refusal by the Constitutional Court did not constitute 
a separate interference with the applicant’s rights, as the Constitutional Court could not have 
applied the Convention in order to provide a remedy without itself violating the principle of non-
retroactivity: 
 

[i]n the light of the conclusion that the interference occurred prior to the critical 
date […], the applicant’s constitutional complaint should be regarded as the 
exercise of an available domestic remedy. It cannot be argued that the 
Constitutional Court’s refusal to provide redress, that is, to quash the Supreme 
Court’s judgment, amounted to a new or independent interference since such 
obligation cannot be derived from the Convention […]. 
 
[…] affording a remedy usually presupposes a finding that the impugned decision 
was unlawful under the law as it stood when the case was decided by a lower 
court. For the Court, proceedings concerning a constitutional complaint to the 
Croatian Constitutional Court are by no means different. The Constitutional Court 
was asked to review the constitutionality of the Supreme Court’s judgment of 15 
February 1996. The law in force at the time when the Supreme Court gave its 

                                                 
556  Ibid., paras. 77–81.  Compare the final sentence of the passage quoted with the observations of the Tribunal in 
Mondev International Ltd. v United States of America (ICSID Additional Facility Case No ARB(AF)/99/2), Award of 11 
October 2002, para. 70: ‘The mere fact that earlier conduct has gone unremedied or unredressed when a treaty enters into 
force does not justify a tribunal applying the treaty retrospectively to that conduct. Any other approach would subvert both 
the intertemporal principle in the law of treaties and the basic distinction between breach and reparation which underlies 
the law of State responsibility.’ 
557  Blečić v Croatia, Appl. No. 59532/00, judgement of 8 March 2006 [GC], paras. 85–86. 
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judgment did not include the Convention and that court could not therefore 
apply it. 
 
Under the general rule of international law expressed in Article 28 of the Vienna 
Convention, treaty provisions do not apply retroactively unless the parties have 
expressly agreed otherwise. That is true in particular of a treaty such as the 
Convention, which comprises more than mere reciprocal engagements between 
the Contracting States. It directly creates rights for private individuals within their 
jurisdiction […]. Therefore the above rule on non-retroactivity of treaties is 
relevant not only for the Court itself but also, first and foremost, for the domestic 
courts when they are called upon to apply the Convention. The Court, on 
account of its subsidiary role in safeguarding human rights, must be careful not to 
reach a result tantamount to compelling the domestic authorities to apply the 
Convention retroactively. 
 
In this connection, the Court notes that the Constitutional Court, when deciding 
the applicant’s constitutional complaint, could not have applied the Convention 
as an international treaty without having faced the difficulty posed by Article 28 
of the Vienna Convention providing for the non-retroactivity of treaties. […] To 
hold otherwise would mean that the Constitutional Court was bound to take 
account of the Convention, even though the Convention was not in force in 
Croatia when the Supreme Court adopted its judgment.558   

 
As a result, the European Court concluded that an examination of the merits of the application 
could not be undertaken ‘without extending the Court’s jurisdiction to a fact which, by reason of 
its date, is not subject thereto. To do so would be contrary to the general rules of international 
law’, and therefore declared the application inadmissible. 
 
A further illustration of the principle contained in Article 13 is the case of Impregilo v Islamic 
Republic of Pakistan, albeit that the Tribunal did not refer explicitly to Article 13 of the Articles. In 
that case, the claimant had relied on a series of acts alleged to have been attributable to the 
Respondent, which it said breached the applicable BIT. Some of those acts had occurred prior to 
the entry into force of the BIT; as discussed below, the claimant relied on Article 14 of the Articles 
in attempting to argue that the course of conduct had to be considered as a whole in violation of 
the BIT. The applicable BIT contained a clause limiting jurisdiction thereunder to disputes arising 
after its entry into force. The Tribunal observed that the dispute as to the alleged breach of the BIT 
(as opposed to those under the contract constituting the claimant’s investment) appeared to have 
arisen after the entry into force of the BIT, but emphasised that a distinction had to be drawn 
between the Tribunal’s jurisdiction ratione temporis under the BIT (i.e. in relation to disputes 
arising after the entry into force of the BIT), and the applicability ratione temporis of the 
substantive provisions of the BIT.559 Noting that the BIT in question did not provide for 
retrospective application of its substantive provisions, the Tribunal concluded that: 
 

[t]hus, the normal principle stated in Article 28 of the Vienna Convention on the 
Law of Treaties applies, and the provisions of the BIT:   
 

‘do not bind the Party in relation to any act of facts which took 
place or any situation which ceased to exist before the date of 
entry into force of the Treaty.’560 

 
The Tribunal accordingly held that the legality of the acts complained of by the claimant:  

                                                 
558  Ibid., para. 88–91 
559  Impregilo SpA v Islamic Republic of Pakistan (ICSID Case No. ARB/03/3), Decision on Jurisdiction, 22 April 
2005, para. 309. 
560  Ibid., para. 310. 
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[…] must be determined, in each case, according to the law applicable at the 
time of their performance. The BIT entered into force on 22 June 2001. 
Accordingly, only the acts effected after that date had to conform to its 
provisions.561 
 

Although only referring explicitly to Article 28 of the Vienna Convention on the Law of Treaties, 
the Tribunal might equally well have invoked Article 13 of the Articles, which reflects the same 
principle generally for the law of State responsibility as is contained in Article 28 of the Vienna 
Convention specifically in relation to obligations arising under treaties. 
 
In M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador,562 the Tribunal made 
reference to Article 13 and the Commentary thereto in the context of discussion of the arguments 
of the Parties as to whether the acts complained of amounted to continuing or composite wrongful 
acts. As discussed below, the Claimant had also relied on Articles 14 and 15 of the Articles in order 
to argue that acts prior to the entry into force of the relevant BIT were nevertheless relevant in 
assessing whether Ecuador had complied with its obligations. 
 
The Tribunal stated at the outset of its discussion of its jurisdiction that it would:  
 

[…] decide on the objections to Jurisdiction raised by the Respondent and 
rejected by the Claimants in accordance with the provisions of the ICSID 
Convention, the BIT, and the applicable norms of general international law, 
including the customary rules recognized in the Final Draft of the International 
Law Commission of the UN […] Draft Articles on the Responsibility of States for 
Internationally Wrongful Acts with commentaries […]563 
 

Before examining the specific arguments raised by the Claimant as to the continuing and/or 
composite nature of the breaches alleged, the Tribunal made a number of general observations as 
to the temporal application of the BIT, referring in this regard to Article 28 of the Vienna 
Convention on the Law of Treaties. It held that the BIT was not retroactive,564 and that, 
accordingly, disputes arising prior to its entry into force were excluded from the Tribunal’s 
jurisdiction.565 It then stated: 
 

[t]he Tribunal distinguishes acts and omissions prior to the entry into force of the 
BIT from acts and omissions subsequent to that date as violations of the BIT. The 
Tribunal holds that a dispute that arises that is subject to its Competence is 
necessarily related to the violation of a norm of the BIT by act or omission 
subsequent to its entry into force.  
 
[…] 
 
With respect to acts or omissions alleged by the Claimants to be breaches of the 
BIT subsequent to its entry into force, the Tribunal considers that it has 
Competence insofar and as those facts are proven to be a violation of the BIT. 
This determination of the Tribunal does not prejudge the subsequent evaluation 
of the allegations of both parties on the existence or not of a violation at the time 
of a decision on the Merits.566  

                                                 
561  Ibid., para. 311.  
562  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador, (ICSID Case No. ARB/03/6), Award of 31 
July 2007. 
563  Ibid., para. 42. 
564  Ibid., para. 59 
565  Ibid., para. 61 (although the Tribunal recognized that a dispute arising prior to the BIT’s entry into force could 
evolve into a new dispute: ibid, para. 66). 
566  Ibid., paras. 62 and 64. 
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The Tribunal then turned to address the various arguments as to the alleged continuing or 
composite nature of the wrongful acts alleged by the claimant, referring, as discussed below, to 
Articles 14 and 15. In this context, it noted in relation to Article 13 that:  

 
[…] the wrongful acts defined as continuing or composite referred to in Articles 
14 and 15 of the ILC Draft are internationally wrongful acts. This means that they 
are identified with the violation of a norm of international law. According to 
Article 13 of the Draft Articles, in order for a wrongful act or omission to 
constitute a breach of an international obligation there must have been a breach 
of a norm of international law in force at the time that the act or omission 
occurs.567 
 

The Tribunal then went on to set out the text of Article 13 in full, as well as making reference to 
the observations of the Commission in the Commentary thereto that:  

 
[t]he evolutionary interpretation of treaty provisions is permissible in certain cases 
but this has nothing to do with the principle that a State can only be held 
responsible for breach of an obligation which was in force for that State at the 
time of its conduct.568 
 

The Tribunal continued: 
 

[t]he Claimants’ arguments with respect to the relevance of prior events 
considered to be breaches of the Treaty posit a contradiction since, before the 
entry into force of the BIT, there was no possibility of breaching it. The Tribunal 
holds that it has Competence over events subsequent to the entry into force of 
the BIT when those acts are alleged to be violations of the BIT. Prior events may 
only be considered by the Tribunal for purposes of understanding the 
background, the causes, or scope of violations of the BIT that occurred after its 
entry into force.  
 
The non-retroactivity of treaties as a general rule postulates that only from the 
entry into force of an international obligation does the latter give rise to rights and 
obligations for the parties. Therefore, for any internationally wrongful act to be 
considered as consummated, continuing, or composite, there must be a breach of 
a norm of international law attributed to a State.   
 
The Tribunal holds that the Claimants’ allegations in respect of Ecuador’s acts and 
omissions after the entry into force of the BIT serve to affirm the Competence of 
this Tribunal to determine whether there was a violation of the BIT independently 
of whether those acts or omissions were composite or continuing  
 
The Tribunal observes that the existence of a breach of a norm of customary 
international law before a BIT enters into force does not give one a right to have 
recourse to the BIT’s arbitral Jurisdiction. A case in point is the Mondev v United 
States of America case in which the tribunal pointed out the difference between a 
claim made under a Treaty and a diplomatic protection claim for conduct 
contrary to customary international law. 
 
For the above reasons, and in accordance with the principle of non-retroactivity 
of treaties, the Tribunal holds that the acts and omissions alleged by the Claimants 

                                                 
567  Ibid., para. 90. 
568  Ibid., paras. 91 and 92, quoting Commentary to Article 13, paragraph (9). 
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as being prior to the entry into force of the BIT do not constitute continuing and 
composite wrongful acts under the BIT.’  569  
 

Later on in its Award, the Tribunal again referred to the Commentary to Article 13 in addressing 
the Claimant’s argument that events prior to the entry into force of the BIT were relevant in 
determining injury, and that ‘Article [28] of the Vienna Convention as well as Article 13 of the ILC 
Draft do not limit the powers of a tribunal to examine events that occurred prior to the entry into 
force of a treaty for purposes of determining the extent of injury caused by the events that 
occurred after that date.’570 

 
Ecuador had responded that acts prior to the entry into force of the BIT could not be invoked as 
violations of a treaty that ‘that had not yet generated obligations for the Contracting States’, and 
that, therefore, ‘neither can they be invoked for purposes of determining compensation for a non-
existent wrongful act.’571  
 
In this regard, the Tribunal, referring to the same passage from the Commentary to Article 13 
referred to above, which expresses the view that events prior to the entry into force of a treaty may 
nonetheless be taken into account, observed that:  
 

[…] the Claimants’ argument regarding the relevance of events occurring before 
the BIT entered into force in determining the injury caused is restricted to the 
ILC’s Commentary on Article 13 in fine of its Draft Articles on Responsibility of 
States for Internationally Wrongful Acts with commentaries.  
 
In referring to the inter-temporality of law in ensuring that a State will only be 
found liable for breach of an obligation in force for a State at the time of the 
breach, the ILC commented:  
 

Nor does the principle of the inter-temporal law mean that facts 
occurring prior to the entry into force of a particular obligation 
may not be taken into account where these are otherwise 
relevant. For example, in dealing with the obligation to ensure 
that persons accused are tried without undue delay, periods of 
detention prior to the entry into force of that obligation may be 
relevant as facts, even though no compensation could be awarded 
in respect of the period prior to the entry into force of the 
obligation.  

 
On this matter the ILC also stated:  
 

In cases where the relevant obligation did not exist at the 
beginning of the course of conduct but came into being 
thereafter, the ‘first’ of the actions or omissions of the series for 
the purposes of State responsibility will be the first occurring after 
the obligation came into existence. This need not prevent a court 
taking into account earlier actions or omissions for other purposes 
(e.g. in order to establish a factual basis for the later breaches or to 
provide evidence of intent).572  

 
                                                 
569  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador, (ICSID Case No. ARB/03/6), Award of 31 
July 2007, paras. 93–97. 
570  Ibid., para. 129; the Award in fact refers to Article 18 of the Vienna Convention; this would appear to be an 
error.  
571  Ibid., paras. 131. 
572  Ibid., paras. 132–134, quoting Commentary to Article 13, paragraph (9) and Commentary to Article 14, 
paragraph (11). 
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In that regard, the Tribunal, concluded that, ‘following the opinion of the ILC in its Commentaries 
on the customary norms set out in Articles 13, 14 and 15 of its Draft Articles on State 
Responsibility’,573 it would: 

 
[…] take into account events prior to the date of entry into force of the BIT solely 
in order to understand and determine precisely the scope and effects of the 
breaches of the BIT after that date.  
 
The Tribunal reiterates its views on the possibility of exercising Competence over 
all acts or omissions alleged by the Claimants to have occurred after the entry into 
force of the BIT and as having been in violation thereof. Acts or omissions prior to 
the entry into force of the BIT may be taken into account by the Tribunal in cases 
in which those acts or omissions are relevant as background, causal link, or the 
basis of circumstances surrounding the occurrence of a dispute from the time the 
wrongful act was consummated after the entry into force of the norm that had 
been breached. The Tribunal, however, finds that it has no Competence to 
determine damages for acts that do not qualify as violations of the BIT as they 
occurred prior to its entry into force.574 

                                                 
573  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador (ICSID Case No. ARB/03/6), Award of 31 
July 2007, para. 135.  
574  Ibid., paras. 135–136. 
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ARTICLE 14 

 
Extension in time of the breach of an international obligation 

 
1. The breach of an international obligation by an act of a State not having 
a continuing character occurs at the moment when the act is performed, even if 
its effects continue. 
 
2. The breach of an international obligation by an act of a State having a 
continuing character extends over the entire period during which the act 
continues and remains not in conformity with the international obligation. 
 
3. The breach of an international obligation requiring a State to prevent a 
given event occurs when the event occurs and extends over the entire period 
during which the event continues and remains not in conformity with that 
obligation. 

 
 
Article 14 covers the question of when a breach of an international obligation in fact occurs: the 
first paragraph of the provision provides that, in the case of a breach which does not have a 
continuing character, the breach occurs when the act in question is performed, even if its effects 
continue in time. Paragraph 2 provides that, in relation to continuing breaches, the breach extends 
in time during the entire period during which the act in question continues and does not comply 
with what is required by the international obligation in question; Paragraph 3 clarifies that, in 
relation to obligations requiring prevention of a particular event, the breach occurs when that 
event in question takes place, and extends over the entire period during which the event 
continues and the situation remains not in conformity with that obligation. 
 
The International Court of Justice in the Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro),575 
referred to Article 14 of the Articles on State Responsibility in the context of its discussion of 
whether the respondent had breached its obligation to prevent genocide. 
 
Having observed that ‘a State can be held responsible for breaching the obligation to prevent 
genocide only if genocide was actually committed’,576 the Court made clear that:  
 

[i]t is at the time when commission of the prohibited act (genocide or any of the 
other acts listed in Article III of the Convention) begins that the breach of an 
obligation of prevention occurs.577 
 

In support of this proposition, the Court referred to ‘a general rule of the law of State responsibility, 
stated by the ILC in Article 14, paragraph 3, of its Articles on State Responsibility…’, and set out 
the text of that provision.578 
 
The Court went on to observe that, in the case of the obligation to prevent genocide: 

 
[t]his obviously does not mean that the obligation to prevent genocide only 
comes into being when perpetration of genocide commences; that would be 
absurd, since the whole point of the obligation is to prevent, or attempt to 

                                                 
575  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
576  Ibid., para. 431. 
577  Ibid. 
578  Ibid. 
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prevent, the occurrence of the act. In fact, a State’s obligation to prevent, and the 
corresponding duty to act, arise at the instant that the State learns of, or should 
normally have learned of, the existence of a serious risk that genocide will be 
committed. From that moment onwards, if the State has available to it means 
likely to have a deterrent effect on those suspected of preparing genocide, or 
reasonably suspected of harbouring specific intent (dolus specialis), it is under a 
duty to make such use of these means as the circumstances permit. However, if 
neither genocide nor any of the other acts listed in Article III of the Convention 
are ultimately carried out, then a State that omitted to act when it could have 
done so cannot be held responsible a posteriori, since the event did not happen 
which, under the rule set out above, must occur for there to be a violation of the 
obligation to prevent. In consequence, in the present case the Court will have to 
consider the Respondent’s conduct, in the light of its duty to prevent, solely in 
connection with the massacres at Srebrenica, because these are the only acts in 
respect of which the Court has concluded in this case that genocide was 
committed.579 
 

As a matter of logic, the Court’s reference to the rule contained in Article 14(3) in the preceding 
paragraph of its judgment does not have any bearing on that question of when the obligation to 
prevent genocide ‘arises’; Article 14 itself is concerned with the extension in time of a breach of an 
international obligation, not when the obligation in question ‘arises’ or becomes binding upon the 
State.  However, some brief comment is nevertheless justified in relation to the Court’s observation 
that ‘a State’s obligation to prevent, and the corresponding duty to act, arise at the instant that the 
State learns of, or should normally have learned of, the existence of a serious risk that genocide 
will be committed’.580 The formulation adopted by the Court in this regard is somewhat unhappy, 
insofar as it suggests that the obligation to prevent genocide ‘arises’ at the time that a State 
acquires, or should have acquired, knowledge of genocide or of a serious risk that genocide was 
about to take place. 
 
As a matter of general principle, the obligation to prevent genocide under the Genocide 
Convention subsists from the moment that the Convention enters into force for any State, and 
does not ‘arise’ at a later date dependent upon the State’s knowledge of an impending genocide, 
or of a risk that genocide might take place. Up to that point, the obligation is undoubtedly binding 
on the State, even if it does not require any particular action by the State (apart, perhaps, from a 
continuing duty of vigilance). Rather, the point which the Court appears to have intended to make 
is that that obligation only finds particular application, and therefore requires concrete action by 
the State (i.e. the ‘corresponding duty to act’), at the time when the State acquires knowledge of 
genocide or the risk of genocide.  It is only in this sense that the obligation to prevent genocide can 
be said to ‘arise’ at that time.   
 
In his separate opinion in Avena and Other Mexican Nationals (Mexico v United States of 
America),581 Judge ad hoc Sepúlveda made reference to Article 14 in the context of his discussion 
of cessation and assurances and guarantees of non-repetition requested by Mexico in that case:    
 

The International Law Commission (ILC), in its Draft Articles on State 
Responsibility, has introduced the criteria governing the extension in time of the 
breach of an international obligation. In its Commentary to Article 14, paragraph 
2, it indicates: 
 

‘a continuing wrongful act, on the other hand, occupies the entire 
period during which the act continues and remains not in 

                                                 
579  Ibid. 
580  Ibid. 
581  Avena and Other Mexican Nationals (Mexico v United States of America), Separate Opinion, of Judge ad hoc 
Sepúlveda, ICJ Reports 2002, p. 99. 
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conformity with the international obligation, provided that the 
State is bound by the international obligation during that period. 
Examples of continuing wrongful acts include the maintenance in 
effect of legislative provisions incompatible with treaty obligations 
of the enacting State.582 

 
As discussed further below, Judge ad hoc Sepúlveda went on to refer to Articles 29 and 30 and the 
accompanying commentaries.583 
 
As noted above, Article 14 of the Articles has been referred to frequently in relation to questions of 
jurisdiction, in particular in situations in which the conduct alleged to constitute an international 
wrongful act occurs prior to the entry into force of the relevant obligation. 
 
In the NAFTA case of Mondev International Ltd. v United States of America,584 the Tribunal made 
reference to Article 14 in dealing with the claimant’s argument that conduct prior to the entry into 
force of NAFTA had been in violation of the ‘international minimum standard’, and would 
therefore have violated the substantive standards of protection contained in Article 1105 NAFTA if 
NAFTA had been in force at the time. As a result, the Claimant argued, there was a continuing 
situation such that, when NAFTA did enter into force, the United States was under a obligation to 
remedy the situation, and its failure to do so had breached Article 1105.  
 
In dealing with those arguments, the Tribunal made express reference to Article 14(1) of the 
Articles, noting that: 
 

[b]oth parties accepted that the dispute as such arose before NAFTA’s entry into 
force, and that NAFTA is not retrospective in effect. They also accepted that in 
certain circumstances conduct committed prior to the entry into force of a treaty 
might continue in effect after that date, with the result that the treaty could 
provide a basis for determining the wrongfulness of the continuing conduct. They 
disagreed, however, over whether and how the concept of a continuing wrongful 
act applied to the circumstances of this case.  
 
For its part the Tribunal agrees with the parties both as to the non-retrospective 
effect of NAFTA and as to the possibility that an act, initially committed before 
NAFTA entered into force, might in certain circumstances continue to be of 
relevance after NAFTA’s entry into force, thereby becoming subject to NAFTA 
obligations. But there is a distinction between an act of a continuing character 
and an act, already completed, which continues to cause loss or damage. 
Whether the act which constitutes the gist of the (alleged) breach has a 
continuing character depends both on the facts and on the obligation said to 
have been breached.585 
 

In a footnote to the penultimate sentence, the Tribunal made reference to Article 14(1) of the 
Articles. 
 
The Tribunal further held that in whatever way the claimant’s other claim of expropriation under 
Article 1110 NAFTA was framed, the conduct in question had been completed by the relevant 
date when NAFTA entered into force.586 The Tribunal accordingly held that ‘there was no 

                                                 
582  Ibid., at p. 126, para. 77, quoting Commentary to Article 14, paragraph (3). 
583  Avena and Other Mexican Nationals (Mexico v United States of America), Separate Opinion, of Judge ad hoc 
Sepúlveda, ICJ Reports 2002, p. 99, at p. 128, paras. 79 and 80. 
584  Mondev International Ltd. v United States of America (ICSID Additional Facility Case No ARB(AF)/99/2), Award 
of 11 October 2002. 
585  Ibid., paras. 57 and 58. 
586  Ibid., paras. 59–61; see in particular, para. 61 ‘Any expropriation, if there was one, must have occurred no later 
than 1991. In the circumstances it is difficult to accept that there was a continuing expropriation of the project as a whole 
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continuing wrongful act in breach (or potentially in breach) of Article 1110 at the date NAFTA 
entered into force.’587 Similarly, in relation to the actions of the municipal authorities complained 
of, the Tribunal held that the conduct in question had been completed prior to the relevant date, 
and therefore could not amount to a breach of the applicable standards contained in NAFTA.588   
 
In Técnicas Medioambientales Tecmed S.A. v United Mexican States589 the applicable bilateral 
investment treaty had entered into force on 18 December 1996. The claimant, which had 
acquired the landfill site constituting the investment prior to that date, early in 1996, relied on 
various actions attributable to the Respondent prior to the entry into force of the BIT as forming 
the background to its claims, and to the eventual violation of its rights under the BIT, which it 
alleged had taken place as a result of the decisions to withdraw its authorisation to operate the 
landfill site and to refuse the renewal of its licence to operate the landfill site in November 1998.  
Conversely, the Respondent contended that the Tribunal had no jurisdiction ratione temporis ‘to 
consider the application of the [BIT] to the Respondent’s conduct prior to 18 December 1996’.590 
 
The Tribunal observed that it perceived: 
 

[a] certain fluctuation in the Claimant’s position as to whether the Respondent’s 
conduct prior to December 18, 1996, can be taken into account in order to 
determine whether the Respondent has violated the Agreement. In any case, the 
Arbitral Tribunal concludes that the Claimant does not include in its claims 
submitted to this Tribunal acts or omissions of the Respondent prior to such date 
which, considered in isolation, could be deemed to be in violation of the 
Agreement prior to such date.  
 
A more difficult issue is whether such acts or omissions, combined with acts or 
conduct of the Respondent after December 18, 1996, constitute a violation of 
the Agreement after that date.591 

 
The Tribunal noted that the claimant, ‘in order to determine whether there has been a violation of 
the Agreement, holds that the investment and the Respondent’s conduct are to be considered as a 
process and not as an unrelated sequence of isolated events’.592  The Tribunal saw two 
consequences of that approach; first:  
 

[…] the Respondent, prior to December 18, 1996, and through the conduct of 
different agencies or entities in the state structure, gradually but increasingly 
appears to have weakened the rights and legal position of the Claimant as an 
investor. Such conduct would appear to have continued after the entry into force 
of the Agreement, and would have resulted in the refusal to extend the 
authorization on November 25, 1998, which would have caused the concrete 
damage suffered by the Claimant as a result of such conduct. The common 
thread weaving together each act or omission into a single conduct attributable to 
the Respondent is not a subjective element or intent, but a converging action 
towards the same result, i.e. depriving the investor of its investment, thereby 
violating the Agreement.’593 

                                                                                                                                            
after that date. All that was left thereafter were LPA’s in personam claims against Boston and BRA for breaches of contract 
or torts arising out of a failed project. Those claims arose under Massachusetts law, and the failure (if failure there was) of 
the United States courts to decide those cases in accordance with existing Massachusetts law, or to act in accordance with 
Article 1105, could not have involved an expropriation of those rights.’ 
587  Ibid., para. 73. 
588  Ibid., paras. 63 and 64. 
589  Técnicas Medioambientales Tecmed S.A. v United Mexican States (ICSID Additional Facility Case No. 
ARB(AF)/00/2), Award of 29 May 2003. 
590  Ibid., para. 54. 
591  Ibid., para. 61. 
592  Ibid. 
593  Ibid., para. 62. 
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The second consequence perceived by the Tribunal was that: 

 
[…] before getting to know the final result of such conduct, this conduct could 
not be fully recognized as a violation or detriment for the purpose of a claim 
under the Agreement, all the more so if, at the time a substantial part of such 
conduct occurred, the provisions of the Agreement could not be relied upon 
before an international arbitration tribunal because the Agreement was not yet in 
force.594  
 

In that regard, in a footnote to the first part of that passage, the Tribunal observed: 
 

[w]hether it be conduct that continues in time, or a complex act whose 
constituting elements are in a time period with different durations, it is only by 
observation as a whole or as a unit that it is possible to see to what extent a 
violation of a treaty or of international law rises or to what extent damage is 
caused […]595 

 
and cited Article 14 and the Commentary thereto relating to continuing wrongful acts, as well as 
the Commentary to Article 15 relating to the question of when a breach consisting of a composite 
act occurs.596 
 
Later in its Award, the Tribunal, having concluded that the provisions of the BIT were to be 
interpreted as not having retroactive effect, observed:  
 

[h]owever, it should not necessarily follow from this that events or conduct prior 
to the entry into force of the Agreement are not relevant for the purpose of 
determining whether the Respondent violated the Agreement through conduct 
which took place or reached its consummation point after its entry into force. For 
this purpose, it will still be necessary to identify conduct – acts or omissions – of 
the Respondent after the entry into force of the Agreement constituting a 
violation thereof.597  
 

In that regard, the Tribunal cited the passage from the Award of the Tribunal in Mondev 
International Ltd. v United States of America598 noted above, which seems to implicitly endorse the 
approach of the Commission in its Commentary to Article 13 that facts occurring prior to the entry 
into force of an obligation may nevertheless be taken into account by a tribunal. 
 
In Impregilo SpA v Islamic Republic of Pakistan,599 the claimant, in putting forward various claims 
both of breach of contract and breach of the BIT, had relied on various conduct  which it alleged 
was attributable to Pakistan; some of that conduct had occurred prior to the entry into force of the 
applicable BIT. The respondent objected that the Tribunal lacked jurisdiction ratione temporis 
under the BIT in relation to that conduct. 

                                                 
594  Ibid. (footnotes omitted). 
595  Ibid., note 26. 
596  Commentary to Article 14, paragraphs (3) to (8) and Commentary to Article 15, paragraphs (8) and (9). The 
reference in the footnote was limited to citing the relevant pages corresponding to those paragraphs (pp. 136–137 and 143) 
in J.R. Crawford, The International Law Commission’s Articles on State Responsibility (Cambridge University Press, 2002), 
which reproduces the ILC’s Commentaries in their entirety, and the particular paragraphs to which reference was intended 
is therefore to some extent a matter of conjecture. 
597  Técnicas Medioambientales Tecmed S.A. v United Mexican States (ICSID Additional Facility Case No. 
ARB(AF)/00/2), Award of 29 May 2003, para. 66.  
598  Mondev International Ltd. v United States of America (ICSID Additional Facility Case No ARB(AF)/99/2), Award 
of 11 October 2002, para. 70; the Tribunal also referred to the ILC’s commentary on the provision which eventually 
became Article 28 of the Vienna Convention on the Law of Treaties 
599  Impregilo SpA v Islamic Republic of Pakistan (ICSID Case No. ARB/03/3), Decision on Jurisdiction of 22 April 
2005. 
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Having noted that the dispute resolution provisions of the BIT only gave it jurisdiction over 
disputes arising after the entry into force of the BIT,600 the Tribunal concluded that ‘[a]t first sight’, 
it appeared that the dispute relating to the claimant’s treaty claims had indeed arisen after the 
entry into force of the BIT.601   
 
However, the Tribunal observed that care needed to be taken to differentiate between the 
Tribunal’s jurisdiction ratione temporis (i.e. in relation to disputes arising after the entry into force 
of the BIT), and the applicability ratione temporis of the substantive provisions of the BIT.602  
Noting that the BIT in question did not provide for retrospective application of its substantive 
provisions,603 the Tribunal concluded that the legality of the acts complained of by the claimant:  
 

[…] must be determined, in each case, according to the law applicable at the 
time of their performance. The BIT entered into force on 22 June 2001. 
Accordingly, only the acts effected after that date had to conform to its 
provisions.604 
 

In order to counter the problems caused by the fact that some of the conduct relied upon had 
occurred prior to the entry into force of the BIT, the claimant had attempted to rely on Article 14 
of the Articles, which it claimed reflected customary international law, in order to argue that the 
course of conduct was a single continuing act, and therefore conduct occurring prior to the entry 
into force of the applicable BIT likewise had to comply with the substantive obligations contained 
therein.605  
 
The Tribunal, without expressing a view as to the customary nature of Article 14, concluded that 
the conduct was not in any case of a continuing character and Article 14 was therefore not 
applicable: 
 

[w]hether or not [Article 14] does in fact reflect customary international law need 
not be addressed for present purposes. It suffices to observe that, in the Tribunal’s 
view, the present case is not covered by Article 14. Acts attributed to Pakistan 
and perpetrated before 22 June 2001 could without any doubt have 
consequences after that date.  However, the acts in question had no ‘continuing 
character’ within the meaning of Article 14; they occurred at a certain moment 
and their legality must be determined at that moment, and not by reference to a 
Treaty which entered into force at a later date.606  

 
The Tribunal went on to distinguish the situation from that in SGS Société Génerale de 
Surveillance SA v Philippines,607 which had been relied upon by the claimant, noting that in that 
case the alleged breach was a continuing failure to pay sums due under a contract. The Tribunal 
continued, referring to and quoting from the Commentary to Article 14, that:  
 

[i]n contrast, the current dispute is to be compared with cases of expropriation 
[…], in which the effects may be prolonged, whereas the act itself occurred at a 
specific point in time, and must be assessed by reference to the law applicable at 
that time:  

                                                 
600  Ibid., para. 300. 
601  Ibid., para. 308. 
602  Ibid., para. 309. 
603  Ibid., para. 310; the Tribunal also invoked Article 28 of the Vienna Convention on the Law of Treaties for the 
proposition that the provisions of the BIT did not bind Pakistan in relation to events prior to its entry into force. 
604  Ibid., para. 311.  
605  Ibid., para. 312. 
606  Ibid. 
607  SGS Société Générale de Surveillance S.A. v Republic of the Philippines, (ICSID Case No. ARB/02/6), Decision 
on Objections to Jurisdiction of 29 January 2004. 
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‘The prolongation of such effects will be relevant, for example, in 
determining the amount of compensation payable. They do not, 
however, entail that the breach itself is a continuing one.’608 

 
In M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador,609 the Tribunal made 
extensive reference to Articles 13, 14 and 15 of the Articles and the accompanying Commentaries, 
in the context of its ruling on the scope of its jurisdiction. The Tribunal announced at the beginning 
of its Award that it would: 
 

[…] decide on the objections to Jurisdiction raised by the Respondent and 
rejected by the Claimants in accordance with the provisions of the ICSID 
Convention, the BIT, and the applicable norms of general international law, 
including the customary rules recognized in the Final Draft of the International 
Law Commission of the UN […] Draft Articles on the Responsibility of States for 
Internationally Wrongful Acts with commentaries […]’610 

 
The Claimants alleged that Ecuador had breached its obligations under the BIT by continuing and 
composite wrongful acts; some of the acts relied upon had taken place prior to the entry into force 
of the applicable BIT. 611 Ecuador, by contrast, argued that the alleged acts prior to the entry into 
force of the BIT were neither continuing nor composite, and that, even if those acts had in fact 
occurred, they did not continue after the entry into force of the BIT so as to fall within the scope of 
the BIT.612 Ecuador further emphasised that a distinction was to be drawn between a continuing 
wrongful act, and a wrongful act whose effects continued, in this regard making reference to the 
Commentary to Article 14.613 With respect to the alleged composite nature of the acts, Ecuador 
argued that that notion ‘requires a series of actions or omissions defined as a whole as wrongful’, 
and in that regard referred to the Commentary to Article 15.614 It concluded that the alleged 
damage to the claimants had been consummated prior to the entry into force of the BIT by a 
completed act.615 
 
The Tribunal noted at the outset of its discussion of the issue that: 

 
[…] in accordance with customary international law, the relevant element to 
determine the existence of a continuing wrongful act or a composite wrongful act 
is the violation of a norm of international law existing at the time when that act 
that extends in time begins or when it is consummated.  
 
The line of reasoning adopted by intergovernmental bodies for the protection of 
human rights as well as human rights tribunals in order to typify acts of a 
continuing wrongful nature, stresses the continuity of those acts after the treaty 
giving rise to the breached obligation entered into force.616 
 

                                                 
608  Impregilo SpA v Islamic Republic of Pakistan (ICSID Case No. ARB/03/3), Decision on Jurisdiction of 22 April 
2005, para. 313, referring to Commentary to Article 14, paragraph (6) 
609  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador (ICSID Case No. ARB/03/6), Award of 31 
July 2007. 
610  Ibid., para. 42. 
611  For the Tribunal’s summary of the claimants’ arguments, see ibid., paras. 69–73. 
612  Ibid., paras. 74–75. 
613  Ibid., para. 78 and note 6. 
614  Ibid., and note 7. 
615  Ibid., para. 81. 
616  Ibid., paras. 82–83. 
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The Tribunal then made reference to the decision in Técnicas Medioambientales Tecmed S.A. v 
United Mexican States,617 which had been relied upon by both parties. In that regard, the Tribunal 
observed: 

 
[…] the only interpretation possible is that which is consistent with the 
international law applicable to the case. In light of this, it is arguable that the 
Tecmed tribunal determined its jurisdiction on the basis of allegations that an 
internationally wrongful act had occurred after the treaty had entered into force. 
Thus, the tribunal understood that in order to determine its jurisdiction it should 
consider the necessary existence of a dispute that arose under the terms of the 
BIT after the treaty had entered into force. In the view of that tribunal, events or 
situations prior to the entry into force of the treaty may be relevant as 
antecedents to disputes arising after that date. 618 

 
The Tribunal then stated that it took note:  

 
[…] of the content of the norms of customary international law set out in the ILC 
Draft in order to clarify the scope of continuing wrongful acts as well as 
composite wrongful acts.619  
 

The Tribunal then referred to both Articles 14 and 15 of the Articles, and cited passages from the 
accompanying Commentaries.620 In relation to Article 14, the Tribunal noted that:  

 
[i]n its Commentary to [Article 14] the ILC states:  
 

‘In accordance with paragraph 2, a continuing wrongful act, on 
the other hand, occupies the entire period during which the act 
continues and remains not in conformity with the international 
obligation, provided that the State is bound by the international 
obligation during that period.’621  

 
The Tribunal then referred to Article 13, noting that:  
 

[…] wrongful acts defined as continuing or composite referred to in Articles 14 
and 15 of the ILC Draft are internationally wrongful acts. This means that they are 
identified with the violation of a norm of international law. According to Article 
13 of the Draft Articles, in order for a wrongful act or omission to constitute a 
breach of an international obligation there must have been a breach of a norm of 
international law in force at the time that the act or omission occurs.622  
 

Having cited Article 13 and made reference to a passage from the Commentary thereto,623 the 
Tribunal upheld its jurisdiction over events subsequent to the entry into force of the BIT, and held 
that prior events could only be taken into account ‘for purposes of understanding the background, 
the causes, or scope of violations of the BIT that occurred after its entry into force.’624  
 

                                                 
617  Técnicas Medioambientales Tecmed S.A. v United Mexican States (ICSID Additional Facility Case No. 
ARB(AF)/00/2), Award of 29 May 2003. 
618  Ibid., para. 84. 
619  Ibid., para. 85. 
620  Ibid., paras. 86–89. 
621  Ibid., para. 89, quoting Commentary to Article 14, paragraph (3). 
622  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador, (ICSID Case No. ARB/03/6), Award of 31 
July 2007, para. 90. 
623  Ibid., paras. 91–92, referring to Commentary to Article 13, paragraph (3). 
624  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador, (ICSID Case No. ARB/03/6), Award of 31 
July 2007, para. 93. 
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The Tribunal next referred to the principle of non-retroactivity of treaties, noting that:  
 

[…] for any internationally wrongful act to be considered as consummated, 
continuing, or composite, there must be a breach of a norm of international law 
attributed to a State.625  
 

before affirming that the allegations in relation to:  
 

[…] Ecuador’s acts and omissions after the entry into force of the BIT serve to 
affirm the Competence of this Tribunal to determine whether there was a 
violation of the BIT independently of whether those acts or omissions were 
composite or continuing.626  

 
The Tribunal concluded:  
 

[f]or the above reasons, and in accordance with the principle of non-retroactivity of 
treaties, the Tribunal holds that the acts and omissions alleged by the Claimants as being 
prior to the entry into force of the BIT do not constitute continuing and composite 
wrongful acts under the BIT.’ 627  

 
As discussed above in relation to Article 13, later on in its decision, in relation to a separate but 
similar argument by the Claimant that events prior to the entry into force of the BIT were relevant 
to the injury caused, the Tribunal made reference to a passage from the Commentary to Article 13, 
as well as a passage from the Commentary to Article 15,628 before concluding that it would:  
 

[…] following the opinion of the ILC in its Commentaries on the customary norms set out in 
Articles 13, 14 and 15 of its Draft Articles on State Responsibility, […] take into account 
events prior to the date of entry into force of the BIT solely in order to understand and 
determine precisely the scope and effects of the breaches of the BIT after that date.629  

 
As noted above in relation to Article 13, in Blečić v Croatia,630 a Grand Chamber of the European 
Court of Human Rights set out Articles 13 and 14 of the Articles under the heading ‘relevant 
international law and practice’.631 Pursuant to a court decision rendered prior to the entry into 
force of the European Convention on Human Rights for Croatia, the applicant’s secure tenancy in 
relation to a flat had been terminated; the applicant’s subsequent complaint to the Constitutional 
Court had been rejected in a decision rendered after the entry into force of the Convention. 
 
In its judgment, the European Court, although not referring expressly to Article 14 in its reasoning, 
clearly took note of the rule contained in Article 14(1) in reaching its conclusion that  on the facts 
of the case, the interference with the applicant’s right to peaceful enjoyment of property and 
respect for her home had occurred with the final judgment of the Supreme Court in the 
termination proceedings, rather than as a result the subsequent rejection of her complaint by the 
Constitutional Court: 
 

[…] the alleged interference with the applicant’s rights lies in the Supreme Court’s 
judgment of 15 February 1996. The subsequent Constitutional Court decision 
only resulted in allowing the interference allegedly caused by that judgment – a 
definitive act which was by itself capable of violating the applicant’s rights – to 

                                                 
625  Ibid., para. 94. 
626  Ibid., para. 95. 
627  Ibid., paras. 96–97. 
628  Ibid., paras. 133–134, quoting Commentary to Article 13, paragraph (9) and Commentary to 15, paragraph (11). 
629  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador, (ICSID Case No. ARB/03/6), Award of 31 
July 2007, para. 135. 
630  Blečić v Croatia, Appl. No. 59532/00, judgment of 8 March 2006 [GC]. 
631  Ibid., para. 48. 
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subsist. That decision, as it stood, did not constitute the interference. Having 
regard to the date of the Supreme Court’s judgment, the interference falls outside 
the Court’s temporal jurisdiction. 
 
As to the applicant’s argument that the termination of her tenancy resulted in a 
continuing situation […], the Court recalls that the deprivation of an individual’s 
home or property is in principle an instantaneous act and does not produce a 
continuing situation of ‘deprivation’ of these rights […] Therefore, the termination 
of the applicant’s tenancy did not create a continuing situation. 632 
 

In her dissenting opinion in Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v 
Belgium),633 Judge ad hoc van den Wyngaert made reference to Article 14 of the Articles in 
explaining her vote against the Court’s ruling that Belgium was required to cancel the arrest 
warrant issued for Mr Yerodia.634  Judge ad hoc van den Wyngaert explained: 
 

I still need to give reasons for my vote against paragraph 78 (3) of the dispositif 
calling for the cancellation and the ‘de-circulation’ of the disputed arrest warrant. 
Even assuming, arguendo, that the arrest warrant was illegal in the year 2000, it 
was no longer illegal at the moment when the Court gave Judgment in this case. 
Belgium's alleged breach of an international obligation did not have a continuing 
character: it may have lasted as long as Mr. Yerodia was in office, but it did not 
continue in time thereafter.’635 

 
In an accompanying footnote, Judge ad hoc Van den Wyngaert made reference to Article 14, and 
set out the text of Article 14(1) and (2).636 
 
In Ilasçu and others v Russia and Moldova,637 the European Court of Human Rights was faced with 
a course of conduct consisting of the arrest of the applicants by Russian forces, and their 
subsequent detention and ill-treatment by the authorities of the break-away secessionist ‘Trans-
Dniestrian Republic’.  It was argued by the applicants that, as a result of the support provided by 
the Russian Federation to the Trans-Dniestrian administration, they were to be held to have been 
within the ‘jurisdiction’ of the Russian Federation for the purposes of Article 1 of the European 
Convention, and, accordingly, that the Russian Federation had thereby violated its obligations 
under the European Convention as a result of the actions of the Trans-Dniestrian authorities. [It 
was further argued that Moldova, by failing to take all the measures available to it to attempt to 
ameliorate the situation of the applicants, had failed to comply with its positive obligations under 
the Convention. 
 
In a general discussion of State responsibility, having referred to the ‘recognized principle of 
international law […] of State responsibility for the breach of an international obligation’,638 the 
European Court made reference to the ILC’s Commentary on Article 14(2) of the Articles: 
 

                                                 
632  Ibid., paras. 85–86. 
633  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), ICJ Reports 2002, p. 3. 
634  For the dispositif, see ibid., at p. 34, para. 78(3); for the Court’s reasoning in this regard, see Ibid., p. 33, para. 
76: ‘The warrant is still extant, and remains unlawful, notwithstanding the fact that Mr. Yerodia has ceased to be Minister 
for Foreign Affairs. The Court accordingly considers that Belgium must, by means of its own choosing, cancel the warrant in 
question and so inform the authorities to whom it was circulated.’ 
635  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), Dissenting Opinion of Judge ad 
hoc Van den Wyngaert, ICJ Reports 2002, p. 137, at p. 183, para. 83. Cf. the similar conclusion of Judges Higgins, 
Kooijmans and Buergenthal in the Joint Separate Opinion, (ICJ Reports 2002, p. 64, at p. 90, para. 89)(discussed below), 
referring in this regard to Article 30 of the Articles. 
636  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), Dissenting Opinion of Judge ad 
hoc Van den Wyngaert, ICJ Reports 2002, p. 137 at p. 183, note 154.  
637  Ilasçu and others v Russia and Moldova, (App. No. 48787/99), Reports 2004–VII, 
638  Ibid., para. 320. 
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A wrongful act may be described as continuing if it extends over the entire period 
during which the relevant conduct continues and remains at variance with the 
international obligation (see the commentary on draft Article 14 § 2, p. 139 of the 
work of the ILC).639 
 

The Court also made reference to Article 15(2) of the Articles: 
 

In addition, the Court considers that, in the case of a series of wrongful acts or 
omissions, the breach extends over the entire period starting with the first of the 
acts and continuing for as long as the acts or omissions are repeated and remain 
at variance with the international obligation concerned.640 

 
The European Court found that the applicants fell within the jurisdiction of the Russian Federation 
for the purposes of Article 1 of the Convention during the entire course of their arrest and 
detention. However, the Court noted that certain parts of that course of events, including the 
applicants’ detention and interrogation by soldiers of the Russian Federation, and the subsequent 
handing over to the authorities of the ‘Trans-Dniestrian Republic’, had occurred at a time when 
the European Convention had not been in force for the Russian Federation.641 
 
The Convention had entered into force for Moldova on 12 September 1997 and for the Russian 
Federation on 5 May 1998; the Russian Federation argued that the acts complained of by the 
applicants had occurred prior to that date, and that accordingly the European Court lacked 
jurisdiction ratione temporis in relation to Russia.642 The applicants and Moldova asserted that the 
violations complained of were of a continuing nature.643  In this regard, the Court noted that ‘in 
respect of each Contracting Party the Convention applies only to events subsequent to its entry 
into force with regard to that Party.’644 
 
In relation to the applicant’s complaints under Articles 3, 5 and 8, based on the illegality of their 
detention, the restrictions on their ability to communicate with and receive visits from their 
families, and the conditions of their detention, the Court observed that ‘the alleged violations 
concern events which began with the applicants’ incarceration in 1992, and are still ongoing’. The 
European Court therefore held that it had jurisdiction ratione temporis to examine the complaints 
relating to the periods after the respective dates of entry into force of the Convention for each of 
the respondent States.645 A similar conclusion was reached as regards the complaint under Article 2 
of the Convention by one of the applicants concerning a death sentence which had been imposed 
upon him, and which, the Court observed, ‘was still operative’.646  
 
By contrast, with regard to the applicants’ complaints of violation of their right to a fair trial under 
Article 6 of the European Convention, the Court observed that the conduct in question had ended 
with the applicants’ conviction by the Trans-Dniestrian court, which had occurred before the entry 
into force of the Convention for the Russian Federation and Moldova, and was ‘not a continuing 
situation’. The Court therefore concluded that it did not have jurisdiction ratione temporis over 
that complaint.647 
 

                                                 
639  Ibid., para. 321. 
640  Ibid. 
641  Ibid., paras. 384–385; 393–394. 
642  Ibid., para. 396. 
643  Ibid., paras. 397 and 395, respectively. 
644  Ibid., para. 399.  
645  Ibid., paras. 402 and 403. 
646  Ibid., paras. 407 and 408. 
647  Ibid., para. 400. 
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In Marangopoulos Foundation for Human Rights v Greece648 the complainant alleged that Greece 
had not taken sufficient account of the environmental effects or developed an appropriate strategy 
to prevent and combat public health risks of lignite mining, in violation of its obligations under the 
European Social Charter. In its decision, the European Committee of Social Rights made reference 
to Article 14 of the Articles in dealing with an objection to its jurisdiction ratione temporis raised 
by Greece on the basis that the Additional Protocol to the European Social Charter Providing for a 
System of Collective Complaints649 had only entered into force for it on 1 August 1998. The 
Committee made reference to Article 14, and in particular Article 14(3):  
 

[…] the origin of several of the complaints is long-term exposure to air pollution, 
partly preceding 1998, whose effects have either been felt continuously since 
lignite mining began in the regions concerned or may only be felt several years 
after exposure. The Committee considers that under these circumstances, the 
main question raised by the current complaint is how to make the distinction 
between performed and continued wrongful acts, bearing in mind the state’s 
particular duty to take all reasonable measures to ensure that a given event does 
not occur. In this connection, it notes that Article 14 of the draft articles prepared 
by the International Law Commission on responsibility of states for internationally 
wrongful acts deals with the extension in time of the breach of an international 
obligation and states that ‘the breach of an international obligation requiring a 
state to prevent a given event occurs when the event occurs and extends over the 
entire period during which the event continues and remains not in conformity 
with what is required by that obligation’ (§ 3). In so doing, it is simply endorsing 
an established legal interpretation of national and international courts. In the 
present case, the Committee considers that there may be a breach of the 
obligation to prevent damage arising from air pollution for as long as the pollution 
continues and the breach may even be progressively compounded if sufficient 
measures are not taken to put an end to it. Consequently, the Committee 
considers that it is competent ratione temporis to consider all the facts raised in 
this complaint.650 

 

                                                 
648  Marangopoulos Foundation for Human Rights v Greece (Complaint No. 30/2005), Decision on the Merits of 6 
December 2005 
649  Additional Protocol to the European Social Charter Providing for a System of Collective Complaints, Strasbourg, 9 
November 1995, CETS, No. 158. 
650  Marangopoulos Foundation for Human Rights v Greece (Complaint No. 30/2005), Decision on the Merits of 6 
December 2005, para. 193. 
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ARTICLE 15 

 
Breach consisting of a composite act 

 
1. The breach of an international obligation by a State through a series of 
actions or omissions defined in aggregate as wrongful, occurs when the action or 
omission occurs which, taken with the other actions or omissions, is sufficient to 
constitute the wrongful act. 
 
2. In such a case, the breach extends over the entire period starting with 
the first of the actions or omissions of the series and lasts for as long as these 
actions or omissions are repeated and remain not in conformity with the 
international obligation. 
 
 

Article 15 embodies rules relating to the time when a breach consisting of a composite act occurs, 
and the period in relation to which such a breach extends. Article 15(1) provides that a breach of 
an obligation through a series of actions and omissions ‘defined in the aggregate as wrongful’ 
occurs when the last action necessary to constitute the breach occurs. Article 15(2) provides that, 
in such a situation, the breach extends over the period from the first relevant act or omission, and 
continues for so long as the actions or omission continue and the situation remains not in 
conformity with the international obligation. 
 
In Jan de Nul NV and Dredging International NV v Arab Republic of Egypt, a provision of one of 
the two potentially applicable BITs provided that the BIT in question did not apply to disputes 
arising prior to its entry into force. The claimant alleged that the dispute had arisen subsequent to 
the relevant date, but as a subsidiary argument, contended in the alternative that on the basis of 
Article 15 of the Articles: 
 

[…] the alleged breaches by Egypt occurred through a composite act within the 
meaning of Article 15 of the ILC Articles on State Responsibility and that, for the 
purpose of assessing the jurisdiction ratione temporis, this kind of composite act 
does not ‘occur’ until the completion of the series of acts of which it is 
composed.651 

 
Given its conclusion that the dispute in question had in any case arisen after the entry into force of 
the BIT, the Tribunal did not find it necessary to rule on the claimant’s argument on the basis of 
Article 15.652 
 
In the context of the resubmitted case in Compañía de Aguas del Aconquija SA and Vivendi 
Universal v Argentine Republic (‘Vivendi II’),653 the claimants argued, relying on Article 15(1) that 
‘it is well established under international law that even if a single act or omission by a government 
may not constitute a violation of an international obligation, several acts, taken together, can 
warrant a finding that such obligation has been breached.’654. The claimants further observed that 
‘Article 15(1) also defines the time at which a composite act ‘occurs’ to be the time at which the 
last action or omission occurs which, taken with the other actions or omissions, is sufficient to 
constitute the wrongful act without it necessarily having to be the last of the series.’655  
 
                                                 
651  Jan de Nul NV and Dredging International NV v Arab Republic of Egypt (ICSID Case No. ARB/04/13), Decision 
on Jurisdiction of 16 June 2006. 
652  Ibid., para. 122. 
653  Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic (‘Vivendi II’)(ICSID Case No. 
ARB/97/3), Award of 20 August 2007. 
654  Ibid., para. 5.3.16. 
655  Ibid.  
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As the Tribunal noted in summarising the argument of the claimants:  
 

Claimants contend that the Province’s actions, beginning in the opening months 
of the concession and culminating in the secret and unilateral changes to the 8 
April Agreement in 1997, had the necessary consequence of forcing the CAA to 
terminate the Concession Agreement. The accumulation of the Province’s failures 
to live up to its obligations, including those of the Concession Agreement and of 
good faith commercial dealing, resulted in the termination, and thus 
expropriation of Claimants’ investment.656 

 
In accepting that argument, the Tribunal noted in relation to the cumulative series of acts relied 
upon by the claimants that:  

 
[i]t is well-established under international law that even if a single act or omission 
by a government may not constitute a violation of an international obligation, 
several acts taken together can warrant finding that such obligation has been 
breached.657  
 

Having referred, inter alia, to the earlier decision of the ad hoc Committee on annulment in the 
case, which had recognised (albeit without reference to the Articles in this regard) that ‘[i]t was 
open to Claimants to claim, and they did claim, that these acts taken together, or some of them, 
amounted to a breach of Articles 3 and/or 5 of the BIT’,658 the Tribunal went on to refer to Article 
15(1) of the Articles, noting that it was:  
 

[…] to like effect where it defines the time at which a composite act ‘occurs’ as 
the time at which the last action or omission occurs which, taken with the other 
actions or omissions, is sufficient to constitute the wrongful act, without it 
necessarily having to be the last of the series.659  
 

Applying that principle to the facts of the case before it, the Tribunal continued: 
 

[h]ere, the Province’s actions – from the very opening months of the concession, 
continuing through its wrongful regulatory action and culminating in the unilateral 
amendments to the 8 April Agreement – had the necessary consequence of 
forcing CAA to terminate the Concession Agreement. The provincial government 
was simply not prepared to countenance and support CAA’s operation of the 
concession on the terms of the Concession Agreement as originally agreed. 
Ultimately, the Province simply left CAA with no choice. It could not continue in 
the face of mounting losses, under significantly reduced tariffs and with no 
reasonable prospect of improved collection rates. CAA’s contractual rights under 
the Concession Agreement were rendered worthless by the Province’s actions 
while its losses would only continue to mount. Vivendi suffered direct harm in its 
capacity as CAA’s principal shareholder, with the value of its shareholding being 
eradicated.660  

 

                                                 
656  Ibid.. 
657  Ibid., para. 7.5.31 
658  Ibid., para. 7.5.31, citing Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic, 
Decision on Annulment of 3 July 2002, para. 112. The Tribunal also cited the decision in Compañía del Desarrollo de 
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659  Compañía de Aguas del Aconquija SA and Vivendi Universal v Argentine Republic  (‘Vivendi II’) (ICSID Case No. 
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660  Ibid., para. 7.5.33. 



Chapter III 
 
 

129 

In Siemens A.G. v Argentine Republic,661 the claimant had argued that a series of acts by the 
respondent had led to the expropriation of its investment in Argentina.  In this regard, the Tribunal 
referred with approval to the notion of composite acts as defined in Article 15(1) of the Articles, 
and the accompanying Commentary: 
 

[b]y definition, creeping expropriation refers to a process, to steps that eventually 
have the effect of an expropriation. If the process stops before it reaches that 
point, then expropriation would not occur. This does not necessarily mean that 
no adverse effects would have occurred. Obviously, each step must have an 
adverse effect but by itself may not be significant or considered an illegal act. The 
last step in a creeping expropriation that tilts the balance is similar to the straw 
that breaks the camel’s back. The preceding straws may not have had a 
perceptible effect but are part of the process that led to the break.  
 
We are dealing here with a composite act in the terminology of the Draft Articles. 
Article 15 of the Draft Articles provides the following:  
 

‘(1) The breach of an international obligation by a State through a 
series of actions or omissions defined in aggregate as wrongful 
occurs when the action or omission occurs which, taken with the 
other actions or omissions, is sufficient to constitute the wrongful 
act.’  

 
As explained in the ILC’s Commentary on the Draft Articles:  
 

‘Paragraph 1 of Article 15 defines the time at which a composite 
act ‘occurs’ as the time at which the last action or omission occurs 
which, taken with the other actions or omissions, is sufficient to 
constitute the wrongful act, without it necessarily having to be the 
last of the series.’ 

 
The concept could not be better explained.662 

 
Later on in its award, the Tribunal likewise referred to the date at which it had held the 
expropriation had occurred, with reference again to Article 15 of the Articles: 
 

[t]he Tribunal has considered that the issuance of Decree 669/01 was 
determinant for purposes of its finding of expropriation and it is also the date that 
would be in consonance with Article 15 of the Draft Articles on the date of 
occurrence of a composite act.663 

 
As noted above in relation to Article 14, the Tribunal in Técnicas Medioambientales Tecmed S.A. v 
United Mexican States664 made reference to the Commentary to Article 15 in the context of its 
discussion of the claimant’s argument that ‘in order to determine whether there has been a 
violation of the Agreement, […] the investment and the Respondent’s conduct are to be 
considered as a process and not as an unrelated sequence of isolated events’.665  
 
The Tribunal observed that one consequence of that approach was that:  
 

                                                 
661  Siemens A.G. v Argentine Republic (ICSID Case No. ARB/02/8), Award of 6 February 2007. 
662  Ibid., paras. 263–266, quoting Commentary to Article 15, paragraph (8). 
663  Siemens A.G. v Argentine Republic (ICSID Case No. ARB/02/8), Award of 6 February 2007, para. 361. 
664  Técnicas Medioambientales Tecmed S.A. v United Mexican States (ICSID Additional Facility Case No. 
ARB(AF)/00/2), Award of 29 May 2003. 
665  Ibid., para. 61. 
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[…] before getting to know the final result of such conduct, this conduct could 
not be fully recognized as a violation or detriment for the purpose of a claim 
under the Agreement, all the more so if, at the time a substantial part of such 
conduct occurred, the provisions of the Agreement could not be relied upon 
before an international arbitration tribunal because the Agreement was not yet in 
force.666  
 

In support of those observations, the Tribunal made reference to Article 14 of the Articles and the 
accompanying Commentary, as well as the Commentary to Article 15, stating: 
 

[w]hether it be conduct that continues in time, or a complex act whose 
constituting elements are in a time period with different durations, it is only by 
observation as a whole or as a unit that it is possible to see to what extent a 
violation of a treaty or of international law rises or to what extent damage is 
caused.667 
 

In Ilasçu and others v Russia and Moldova,668 having affirmed, with reference to ‘the work of the 
ILC’, the ‘recognised principle of international law […] of State responsibility for the breach of an 
international obligation’ and recalled, with reference to the Commentary to Article 14(2), that ‘[a] 
wrongful act may be described as continuing if it extends over the entire period during which the 
relevant conduct continues and remains at variance with the international obligation’, the 
European Court of Human Rights stated, referring to Article 15(2) of the Articles: 

 
[i]n addition, the Court considers that, in the case of a series of wrongful acts or 
omissions, the breach extends over the entire period starting with the first of the 
acts and continuing for as long as the acts or omissions are repeated and remain 
at variance with the international obligation concerned […].669 

 
In Kardassopolous v Georgia,670 the Claimant invoked a number of acts, some occurring before 
and others after, the entry into force of the applicable BIT. Georgia argued that the relevant acts 
causing the claimant’s alleged loss were those occurring prior to the entry into force of the BIT, 
that they had been completed by the critical date, and that the Tribunal did not have jurisdiction 
over them. In this regard, it referred to Article 15 of the Articles. The Tribunal recorded Georgia’s 
argument in this regard as follows: 

 
[r]elying on arbitral authority and Article 15 of the International Law 
Commission’s […] Articles on Responsibility of States for Internationally Wrongful 
Acts […], Respondent argues that acts which occur prior to a treaty’s entry into 
force do not have a ‘continuing character’ simply because they have 
consequences after that date. Respondent contends that while the effect of the 
acts may be said to be continuing, in the same manner that an alleged 
expropriation may have a continuing effect if compensation is not paid, this fact 
alone is insufficient to confer jurisdiction. 
 
In respect of Claimant’s contention that Georgia’s conduct should be considered 
a continuing process, Respondent notes that this proposition is based on the 
assumption that Georgia’s alleged expropriation could not be recognised as a 

                                                 
666  Ibid., para. 62 (footnotes omitted). 
667  Ibid., note 26, referring to Commentary to Article 14, paragraphs (3) to (8) and Commentary to Article 15, 
paragraphs (8) and (9). As noted above, the reference in the footnote was limited to citing the relevant pages corresponding 
to those paragraphs (pp. 136–137 and 143) in J.R. Crawford, The International Law Commission’s Articles on State 
Responsibility (Cambridge University Press, 2002), and the particular paragraphs to which the Tribunal intended to make 
reference is therefore to some extent a matter of conjecture. 
668  Ilasçu and others v Russia and Moldova, (App. No. 48787/99), Reports 2004–VII. 
669  Ibid., para. 321 
670  Kardassopoulos v Georgia (ICSID Case No. ARB/05/18), Decision on Jurisdiction of 6 July 2007. 
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violation of the BIT at the time the relevant acts occurred. […] In Respondent’s 
words: ‘[T]he alleged breach in this case is not a composite act, such that it is 
necessary to take a series of alleged acts in aggregate in order for them to 
constitute a wrongful act. Rather, the Decrees and the AIOC Agreement are in 
themselves acts which, without further acts, are alleged to be wrongful and in 
breach of the BIT and to have caused the alleged damage.’671  

 
In the event, as noted above in relation to Article 13, the Tribunal held that it was not in a position 
to be able to assess which of the acts relied upon were the important ones for the purposes of the 
alleged breach of the BIT and accordingly joined Georgia’s objection to jurisdiction to the 
merits.672 It therefore did not have to rule on the relevance of Article 15 and the question of 
composite wrongful acts. 
 
In M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador,673 the Tribunal made 
extensive reference to Article 15 of the Articles and the accompanying Commentary, as well as 
Articles 13 and 14, in the context of its discussion as to the scope of its jurisdiction.  The Tribunal 
announced at the beginning of its Award that it would: 
 

[…] decide on the objections to Jurisdiction raised by the Respondent and 
rejected by the Claimants in accordance with the provisions of the ICSID 
Convention, the BIT, and the applicable norms of general international law, 
including the customary rules recognized in the Final Draft of the International 
Law Commission of the UN […] Draft Articles on the Responsibility of States for 
Internationally Wrongful Acts with commentaries […]674 

 
The Claimants alleged that Ecuador had breached its obligations under the BIT by continuing and 
composite wrongful acts; some of the acts relied upon had taken place prior to the entry into force 
of the applicable BIT. 675 Ecudaor, by contrast, argued that the alleged acts prior to the entry into 
force of the BIT were neither continuing nor composite, and that even if those acts had in fact 
occurred, they did not continue after the entry into force of the BIT so as to fall within the scope of 
the BIT.676 Ecuador emphasised that a distinction was to be drawn between a continuing wrongful 
act, and a wrongful act whose effects continued, in this regard making reference to the 
Commentary to Article 14.677 As regards the alleged composite nature of the acts, Ecuador argued 
that that notion ‘requires a series of actions or omissions defined as a whole as wrongful’, and, in 
that regard, referred to the Commentary to Article 15.678 It concluded that the alleged damage to 
the claimants had been consummated prior to the entry into force of the BIT by a completed 
act.679 

 
The Tribunal noted at the outset of its discussion of the issue that: 

 
[…] in accordance with customary international law, the relevant element to 
determine the existence of a continuing wrongful act or a composite wrongful act 
is the violation of a norm of international law existing at the time when that act 
that extends in time begins or when it is consummated.  
 

                                                 
671  Ibid., para. 86. 
672  Ibid., paras. 256–261. 
673  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador (ICSID Case No. ARB/03/6), Award of 31 
July 2007. 
674  Ibid., para. 42. 
675  For the Tribunal’s summary of the claimants’ arguments, see Ibid., paras. 69–73. 
676  Ibid., paras. 74–75. 
677  Ibid., para. 78 and note 6. 
678  Ibid., para. 80, and note 7. 
679  Ibid., para. 81. 
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The line of reasoning adopted by intergovernmental bodies for the protection of 
human rights as well as human rights tribunals in order to typify acts of a 
continuing wrongful nature, stresses the continuity of those acts after the treaty 
giving rise to the breached obligation entered into force.680 

 
In relation to the decision in Técnicas Medioambientales Tecmed S.A. v United Mexican States,681 
which had been relied upon by both parties, the Tribunal observed: 
 

[…] the only interpretation possible is that which is consistent with the 
international law applicable to the case. In light of this, it is arguable that the 
Tecmed tribunal determined its jurisdiction on the basis of allegations that an 
internationally wrongful act had occurred after the treaty had entered into force. 
Thus, the tribunal understood that in order to determine its jurisdiction it should 
consider the necessary existence of a dispute that arose under the terms of the 
BIT after the treaty had entered into force. In the view of that tribunal, events or 
situations prior to the entry into force of the treaty may be relevant as 
antecedents to disputes arising after that date.682 

 
The Tribunal then stated that it:  

 
[…] takes note of the content of the norms of customary international law set out 
in the ILC Draft in order to clarify the scope of continuing wrongful acts as well as 
composite wrongful acts.683  

 
The Tribunal then referred to Articles 14 and 15 of the Articles, and cited passages from the 
accompanying Commentaries.684 In relation to Article 15, the Tribunal noted that:  

 
[i]n its Commentary to the Draft Articles, the ILC states that in accordance with 
the principle of the inter-temporality of law:  
 

‘…the State must be bound by the international obligation for the 
period during which the series of acts making up the breach is 
committed. In cases where the relevant obligation did not exist at 
the beginning of the course of conduct but came into being 
thereafter, the ‘first’ of the actions or omissions of the series for 
the purposes of State Responsibility will be the first occurring after 
the obligation came into existence.’685  

 
The Tribunal then noted that:  
 

[the] wrongful acts defined as continuing or composite referred to in Articles 14 
and 15 of the ILC Draft are internationally wrongful acts. This means that they are 
identified with the violation of a norm of international law. According to Article 
13 of the Draft Articles, in order for a wrongful act or omission to constitute a 
breach of an international obligation there must have been a breach of a norm of 
international law in force at the time that the act or omission occurs.686  

                                                 
680  Ibid., paras. 82–83. 
681  Técnicas Medioambientales Tecmed S.A. v United Mexican States (ICSID Additional Facility Case No. 
ARB(AF)/00/2), Award of 29 May 2003. 
682  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador (ICSID Case No. ARB/03/6), Award of 31 
July 2007, para. 84. 
683  Ibid., para. 85. 
684  Ibid., paras. 86–89. 
685  Ibid., para. 89, referring to Commentary to Article 15, paragraph (11). 
686  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador, (ICSID Case No. ARB/03/6), Award of 31 
July 2007, para. 90. 
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The Tribunal then cited Article 13 and made reference to a passage from the Commentary 
thereto.687 As discussed above in relation to Article 13, the Tribunal affirmed that it had jurisdiction 
over events subsequent to the entry into force of the BIT, and that prior events could only be taken 
into account ‘for purposes of understanding the background, the causes, or scope of violations of 
the BIT that occurred after its entry into force.’688 The Tribunal then referred to the principle of 
non-retroactivity of treaties, noting that:  
 

[…] for any internationally wrongful act to be considered as consummated, 
continuing, or composite, there must be a breach of a norm of international law 
attributed to a State[…]689  

 
before affirming that the allegations in relation to:  

 
[…] Ecuador’s acts and omissions after the entry into force of the BIT serve to 
affirm the Competence of this Tribunal to determine whether there was a 
violation of the BIT independently of whether those acts or omissions were 
composite or continuing.690  

 
The Tribunal concluded:  
 

[f]or the above reasons, and in accordance with the principle of non-retroactivity 
of treaties, […] the acts and omissions alleged by the Claimants as being prior to 
the entry into force of the BIT do not constitute continuing and composite 
wrongful acts under the BIT. 691  

 
As discussed above in relation to Article 13, later on in its decision, in relation to an argument by 
the Claimant that events prior to the entry into force of the BIT were relevant to the injury caused, 
the Tribunal made reference to a passage from the Commentary to Article 13, as well as a passage 
from the Commentary to Article 15, which provides: 
 

[i]n cases where the relevant obligation did not exist at the beginning of the 
course of conduct but came into being thereafter, the ‘first’ of the actions or 
omissions of the series for the purposes of State responsibility will be the first 
occurring after the obligation came into existence. This need not prevent a court 
taking into account earlier actions or omissions for other purposes (e.g. in order to 
establish a factual basis for the later breaches or to provide evidence of intent).692  
 

The Tribunal concluded that it would:  
 

[…] following the opinion of the ILC in its Commentaries on the customary norms 
set out in Articles 13, 14 and 15 of its Draft Articles on State Responsibility, […] 
take into account events prior to the date of entry into force of the BIT solely in 
order to understand and determine precisely the scope and effects of the 
breaches of the BIT after that date.  
 
The Tribunal reiterates its views on the possibility of exercising Competence over 
all acts or omissions alleged by the Claimants to have occurred after the entry into 
force of the BIT and as having been in violation thereof. Acts or omissions prior to 

                                                 
687  Ibid., paras. 91–92, referring to Commentary to Article 13, paragraph (3). 
688  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador, (ICSID Case No. ARB/03/6), Award of 31 
July 2007, para. 93. 
689  Ibid., para. 94. 
690  Ibid., para. 95. 
691  Ibid., paras. 96–97. 
692  Ibid., para. 134, quoting Commentary to Article 15, paragraph (11). 
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the entry into force of the BIT may be taken into account by the Tribunal in cases 
in which those acts or omissions are relevant as background, causal link, or the 
basis of circumstances surrounding the occurrence of a dispute from the time the 
wrongful act was consummated after the entry into force of the norm that had 
been breached. The Tribunal, however, finds that it has no Competence to 
determine damages for acts that do not qualify as violations of the BIT as they 
occurred prior to its entry into force.693  
 

                                                 
693  M.C.I. Power Group L.C. and New Turbine Inc. v Republic of Ecuador, (ICSID Case No. ARB/03/6), Award of 31 
July 2007, pras. 135–136. 
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CHAPTER IV 
 

RESPONSIBILITY OF A STATE IN CONNECTION  
WITH THE ACT OF ANOTHER STATE 

 
 
Chapter IV of Part One of the Articles contains provisions governing the situations in which a State 
may be responsible in connection with the internationally wrongful act of another State.  Three 
distinct situations are covered: Article 16 relates to responsibility for providing aid and assistance to 
a State in the commission of an internationally wrongful act, Article 17 covers the situation where a 
State directs and controls another State in the commission of an internationally wrongful act, while 
Article 18 relates to responsibility of a State as a result of coercion of another State to commit an 
internationally wrongful act.  Article 19 is a saving clause making clear that the other provisions 
contained in the Chapter are without prejudice to the responsibility of the State which actually 
commits the internationally wrongful act, or the responsibility of any other State. 
 
Given the nature of the situations governed by Articles 16 to 19, it is entirely unsurprising that few 
cases have arisen in recent years concerning situations which might give cause to refer to the 
Articles.  As a matter of conjecture, the specific circumstances covered by the provisions of 
Chapter IV of Part One only occur relatively infrequently; international litigation in that regard will 
be even more infrequent. In particular, it is to be expected that instances of direction and control 
exercised by one State over another State’s breach of its obligations, and coercion by one State of 
another State to breach its international obligations, arise extremely rarely in practice, and will 
even more rarely be the subject of judicial scrutiny in proceedings before the consensual 
jurisdiction of international courts and tribunals.  However, even in the case of aid and assistance 
by a State in the breach by another State of its international obligations, which one might speculate 
may be more common-place than coercion or direction or control of another State, there appear 
to have been no instances calling for application of the Articles. 
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ARTICLE 16 
 

Aid or assistance in the commission  
of an internationally wrongful act 

 
A State which aids or assists another State in the commission of an internationally 
wrongful act by the latter is internationally responsible for doing so if: 

(a) that State does so with knowledge of the circumstances of the 
internationally wrongful act; and 
(b) the act would be internationally wrongful if committed by that State. 

 
 
Article 16 provides for the responsibility of a State which ‘aids or assists’ another State in 
committing an internationally wrongful act. It provides that, in order for responsibility to arise for 
the State providing aid or assistance, in addition to conduct aiding or assisting in the breach of its 
international obligations by that other State, the aiding or assisting State must have ‘knowledge of 
the circumstances of the internationally wrongful act’ committed by the other State. In addition, 
the act in relation to which aid or assistance is provided must be one which, if committed by the 
State providing aid or assistance, would constitute a breach of its own international obligations.  
 
As noted above, there appears to have been no case before an international judicial body since 
2001 involving facts even potentially giving rise to the application of Article 16 of the Articles.  
 
However, in Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro),694 the International Court of Justice 
made reference to Article 16 and endorsed it as reflecting customary international law. The Court’s 
reference arose in the context of arguments that, in relation to the genocide committed at 
Srebrenica, the Respondent was internationally responsible as the result of its own acts contrary to 
Art. III (b)–(e) of the Genocide Convention, namely for acts constituting conspiracy to commit 
genocide, attempt to commit genocide, direct and public incitement to commit genocide and 
complicity in genocide, respectively. 
 
As noted above in relation to Chapter II of Part One, on the material before it, the Court found 
that there was no evidence that organs of the FRY or persons acting upon its instructions or under 
its effective control had committed any act which could be characterised as conspiracy or 
incitement to commit genocide.695   
 
The Court then turned to the question of whether any conduct which could be characterised as 
complicity in genocide under Article III, paragraph (e), of the Genocide Convention was 
attributable to the Respondent. The Court first of all emphasised that ‘complicity’ for these 
purposes was to be distinguished from the question of whether the actors or groups which 
committed the genocide had been acting upon the instructions or under the direction or effective 
control of the Respondent.  In this regard, the Court made the obvious point that, if that were the 
case, any responsibility would be not for complicity, but for the acts of genocide themselves.696  
The Court then went on to comment that ‘complicity’ under Article III (e) of the Genocide 
Convention ‘includes the provision of means to enable or facilitate the commission of the crime’, 
and that the notion of complicity in this sense under the Genocide Convention was similar to the 
concept found in the customary international law of State responsibility in relation to aid or 

                                                 
694  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
695  Ibid., para. 417. 
696  Ibid., para. 419. 
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assistance provided by one State to another in relation to the commission of an internationally 
wrongful act.697 
 
It was in this connection that the Court made reference to Article 16 of the Articles,698 which in the 
Courts view ‘reflect[s] a customary rule’,699 and this despite the fact that the acts in question were 
those of individuals and/or groups, rather than of a State and that, accordingly, Article 16 could not 
on its terms be directly applicable. The Court commented: 
 

[a]lthough this provision, because it concerns a situation characterized by a 
relationship between two States, is not directly relevant to the present case, it 
nevertheless merits consideration. The Court sees no reason to make any 
distinction of substance between ‘complicity in genocide’ within the meaning of 
Article III, paragraph (e), of the Convention, and the ‘aid or assistance’ of a State 
in the commission of a wrongful act by another State within the meaning of the 
aforementioned Article 16 – setting aside the hypothesis of the issue of 
instructions or directions or the exercise of effective control, the effects of which, 
in the law of international responsibility, extend beyond complicity. In other 
words, to ascertain whether the Respondent is responsible for ‘complicity in 
genocide’ within the meaning of Article III, paragraph (e), which is what the Court 
now has to do, it must examine whether organs of the respondent State, or 
persons acting on its instructions or under its direction or effective control, 
furnished ‘aid or assistance’ in the commission of the genocide in Srebrenica, in a 
sense not significantly different from that of those concepts in the general law of 
international responsibility.700 
 

Although without referring explicitly to Article 16(a) in this regard, the Court went on to note that, 
given the special intent necessary for the crime of genocide:  
 

[…] the conduct of an organ or a person furnishing aid or assistance to a 
perpetrator of the crime of genocide cannot be treated as complicity in genocide 
unless at the least that organ or person acted knowingly, that is to say, in 
particular, was aware of the specific intent (dolus specialis) of the principal 
perpetrator. If that condition is not fulfilled, that is sufficient to exclude 
categorization as complicity.701  

 
The Court however left open the question whether in addition ‘complicity presupposes that the 
accomplice shares the specific intent (dolus specialis) of the principal perpetrator’.702   
 
Similarly, the Court later discussed the differences between liability for breach of the obligation to 
prevent genocide under Article I of the Genocide Convention, and liability for complicity in 
genocide under Article III(e) of the Convention. The Court considered that it was ‘especially 
important to lay stress on the differences between the requirements to be met’ in relation to the 
two situations, and went on to observe: 

 
[…] as also noted above, there cannot be a finding of complicity against a State 
unless at the least its organs were aware that genocide was about to be 
committed or was under way, and if the aid and assistance supplied, from the 

                                                 
697  Ibid. 
698  See also the Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia 
and Herzegovina v Serbia and Montenegro), Dissenting Opinion of Judge ad hoc Mahiou, para. 124 who also quoted 
Article 16 of the Articles. 
699  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007, para. 420. 
700  Ibid. 
701  Ibid., para. 421. 
702  Ibid. 
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moment they became so aware onwards, to the perpetrators of the criminal acts 
or to those who were on the point of committing them, enabled or facilitated the 
commission of the acts. In other words, an accomplice must have given support 
in perpetrating the genocide with full knowledge of the facts.703 
 

The Court’s interpretation of the notion of complicity under Article III(e) of the Genocide 
Convention as being analogous to the rule contained in Article 16 of the Articles, including the 
requirement that the aid or assistance had to be provided at the least with knowledge of the 
perpetrator’s specific intent to commit genocide, had determinative results in the Court’s 
assessment of whether the Respondent was in fact responsible for complicity in genocide.   In this 
regard, the Court concluded that, despite ‘the substantial aid of a political, military and financial 
nature’704 provided to the Republika Srpska and the VRS, both before the massacres at Srebrenica 
and during those events, and the fact that there could therefore be ‘little doubt that the atrocities 
in Srebrenica were committed, at least in part, with the resources which the perpetrators of those 
acts possessed as a result of the general policy of aid and assistance’,705 it had not been established 
beyond any doubt that the aid or assistance in question was provided at a time when the 
authorities of the respondent were:  

 
[…] clearly aware that genocide was about to take place or was under way; in 
other words that not only were massacres about to be carried out or already 
under way, but that their perpetrators had the specific intent characterizing 
genocide […]706 
 

The Court thus equated the rules relating to responsibility for ‘complicity’ in genocide under 
Article III, paragraph (e), of the Genocide Convention, with the test for aid or assistance under the 
general law of State responsibility, which it found to be reflected in Article 16 of the Articles, and 
effectively imported that formulation of the rule wholesale into the specific treaty context of the 
Genocide Convention. It may also be noted that the Court implicitly accepted (at least by analogy) 
that the general rules of State responsibility relating to attribution in effect apply cumulatively with 
those relating to aid or assistance; thus it is not only actions of the State strictu senso which may 
constitute aid or assistance giving rise to responsibility on this basis, but also the actions of any 
person or group which is attributable to the State as a matter of the general law of State 
responsibility.  It therefore would appear to follow that, in addition to the conduct of organs of a 
State, actions of persons acting on the instructions or under the direction or effective control of 
State may give rise to responsibility as a consequence of aid or assistance in the commission of an 
internationally wrongful act. 
 
However, as acknowledged by the Court itself, the analogy drawn is not exact and is not without 
its conceptual difficulties; in this regard, it may be noted that the Commentary to Article 16 makes 
clear that, in situations of aid or assistance, ‘[t]he State primarily responsibility in each case is the 
acting State, and the assisting State has only a supporting role’.707 However, under the Genocide 
Convention, the responsibility of a state which has been guilty of complicity is a primary one, 
resulting from the breach of its own obligation prohibiting it from taking any action rendering it 
complicit in genocide. 
 
                                                 
703  Ibid., para. 432. 
704  Ibid., para. 422. 
705  Ibid.  
706  Ibid. para. 422.  Cf. the criticism of Judge ad hoc Mahiou, in his Dissenting Opinion (Application of the 
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and 
Montenegro), Dissenting Opinion of Judge ad hoc Mahiou, paras. 125–128), emphasising the tension of that finding with 
the Court’s finding in relation to breach of the obligation of prevention, in relation to which the Court observed that 
‘although it has not found that the information available to the Belgrade authorities indicated, as a matter of certainty, that 
genocide was imminent […], they could hardly have been unaware of the serious risk of it once the VRS forces had 
decided to occupy the Srebrenica enclave’: Application of the Convention on the Prevention and Punishment of the Crime 
of Genocide (Bosnia and Herzegovina v Serbia and Montenegro), judgment of 26 February 2007, para. 436. 
707  Commentary to Paragraph 16, paragraph (1). 
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ARTICLE 17 

 
Direction and control exercised over the commission of 

an internationally wrongful act 
 

A State which directs and controls another State in the commission of an 
internationally wrongful act by the latter is internationally responsible for that act 
if: 

(a) that State does so with knowledge of the circumstances of the 
internationally wrongful act; and 
(b) the act would be internationally wrongful if committed by that State. 

 
 
Article 17 deals with the exceptional case of direction and control by one State of another State in 
the commission of an internationally wrongful act; it provides that a State which directs and 
controls another State in committing an internationally wrongful act is internationally responsible 
for that act so long as it has knowledge of the circumstances of the internationally wrongful act in 
question committed by the other State, and the act in question would have been internationally 
wrongful if committed by the State providing the direction and control. 
 
There appear to have been no references to Article 17 since the adoption of the Articles on second 
reading in 2001. 
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ARTICLE 18 

 
Coercion of another State 

 
A State which coerces another State to commit an act is internationally 
responsible for that act if: 

(a) the act would, but for the coercion, be an internationally wrongful act 
of the coerced State; and 
(b) the coercing State does so with knowledge of the circumstances of 
the act. 

 
 
Article 18 deals with the equally exceptional situation of coercion by one State of another to 
commit an internationally wrongful act. It provides that the coercing State is internationally 
responsible if the act, but for the coercion, would have been an internationally wrongful act of the 
coerced State, and the coercion is carried out with knowledge of the circumstances of the act. 
 
As with Article 17 of the Articles, there appears to have been no reference made to Article 18 
since the adoption of the Articles in 2001. 
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ARTICLE 19 

 
Effect of this Chapter 

 
This Chapter is without prejudice to the international responsibility, under other 
provisions of these articles, of the State which commits the act in question, or of 
any other State. 

 
 
Article 19 operates as a saving clause, providing that the responsibility of a state for providing aid 
or assistance, or as a result of direction and control or coercion under Articles 16 to 18 is without 
prejudice to the responsibility of the State which in fact commits the act in question, or any other 
State. 
 
Given the lack of situations calling for application of Articles 16 to 18 of the Articles, similarly 
Article 19 has not been referred to since the adoption of the Articles. 
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CHAPTER V 

CIRCUMSTANCES PRECLUDING WRONGFULNESS 
 

 
In addition to the two positive conditions for State responsibility contained in Article 2 of the 
Articles, namely that there must be conduct attributable to the State, which constitutes a breach of 
that State’s international obligations, there is a negative condition, that the wrongfulness of the act 
should not be precluded. The circumstances precluding wrongfulness are the subject of Chapter V 
of Part One of the Articles. 
 
Chapter V of Part One, deals with six circumstances precluding wrongfulness: namely, consent 
(Article 20), self-defence (Article 21), countermeasures (Article 22), force majeure (Article 23), 
distress (Article 24) and necessity (Article 25). In addition, the Chapter contains two further 
provisions: Article 26 provides that none of the enumerated circumstances precluding 
wrongfulness operates to preclude the wrongfulness of an act of a State not in conformity with a 
peremptory norm of international law. Article 27 is a saving clause, which provides that reliance on 
a circumstance precluding wrongfulness is without prejudice both to compliance with obligations 
once the circumstance precluding wrongfulness has ceased to exist, and issues of compensation for 
any loss caused by the act in question.  
 
In the Guyana/Suriname arbitration,708 the Tribunal made reference to the Introductory 
Commentary to Chapter V of Part One in relation to Suriname’s reliance on the doctrine of clean 
hands in resisting the admissibility of Guyana’s claims of State responsibility for alleged breaches of 
the prohibition of the threat or use of force.709  The Tribunal observed:  
 

[t]he doctrine of clean hands, as far as it has been adopted by international courts 
and tribunals, does not apply in the present case. No generally accepted 
definition of the clean hands doctrine has been elaborated in international law. 
Indeed, the Commentaries to the ILC Draft Articles on State Responsibility 
acknowledge that the doctrine has been applied rarely and, when it has been 
invoked, its expression has come in many forms.710  
 

The Tribunal went on to reject Suriname’s objection on this basis; having discussed relevant 
international jurisprudence on the question,711 the Tribunal found that:  
 

Guyana’s conduct does not satisfy the requirements for the application of the doctrine of 
clean hands, to the extent that such a doctrine may exist in international law.712 

 
Similarly, as discussed below in the context of Article 25, in its decision on annulment in CMS Gas 
Transmission Company v Argentine Republic 713 the ad hoc Committee made reference to a 
number of paragraphs from the Introductory Commentary to Chapter V of Part One714 in 
distinguishing between the operation of an ‘emergency’ clause contained in the BIT, and the 
operation of Article 25 as a circumstance precluding wrongfulness, and discussing whether the 
state of necessity was to be regarded as a primary rule or, as the Commission had concluded, as a 
secondary rule. In that latter regard, the Committee expressed no view one way or the other: 

                                                 
708  Guyana/Suriname, Award of 17 September 2007. 
709  Suriname also argued that the clean hands doctrine should be taken into account in assessing the merits of the 
claim, should it be held to be admissible: ibid., para. 417. 
710  Ibid., para. 418, referring to Introductory Commentary to Part One, Chapter V, paragraph (9). 
711  Guyana/Suriname, Award of 17 September 2007, paras. 417–420. 
712  Ibid., para. 421. The Tribunal clarified that that ruling extended not ‘both to Suriname’s admissibility argument 
based on clean hands and to its argument that clean hands should be considered on the merits of Guyana’s Third 
Submission to bar recovery’: Ibid., para. 422. 
713  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Decision on Annulment of 
25 September 2007. 
714  Ibid., note 155 , citing Introductory Commentary to Part One, Chapter V, paragraphs (2)–(4) and (7). 
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[i]f state of necessity means that there has not been even a prima facie breach of 
the BIT, it would be, to use the terminology of the ILC, a primary rule of 
international law. But this is also the case with Article XI. In other terms, […] if the 
Tribunal was satisfied by the arguments based on Article XI, it should have held 
that there had been ‘no breach’ of the BIT. Article XI and Article 25 thus 
construed would cover the same field and the Tribunal should have applied 
Article XI as the lex specialis governing the matter and not Article 25. 
 
If, on the contrary, state of necessity in customary international law goes to the 
issue of responsibility, it would be a secondary rule of international law – and this 
was the position taken by the ILC. In this case, the Tribunal would have been 
under an obligation to consider first whether there had been any breach of the 
BIT and whether such a breach was excluded by Article XI. Only if it concluded 
that there was conduct not in conformity with the Treaty would it have had to 
consider whether Argentina’s responsibility could be precluded in whole or in 
part under customary international law.715 
 

                                                 
715  Ibid., paras. 133–134 (footnotes omitted).  
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ARTICLE 20 
 

Consent 
 

Valid consent by a State to the commission of a given act by another State 
precludes the wrongfulness of that act in relation to the former State to the extent 
that the act remains within the limits of that consent. 

 
 

Article 20 is concerned with situations where a State has consented to the commission of acts by 
another State. To the extent that such consent was validly given, the wrongfulness of the acts in 
question is precluded to the extent that the act falls within the consent given. 
 
No express references have been made to Article 20 in international judicial decisions. 
Nevertheless, a number of decisions have involved issues of consent as precluding responsibility; 
this has particularly been the case in relation to cases involving the use of force. These examples 
provide implicit support for the existence of a rule of the law of State responsibility that consent 
validly given to actions which would otherwise constitute a wrongful act precludes international 
responsibility for those acts. 
 
In Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda)716 
before the International Court of Justice, the DRC claimed violation of, inter alia, the prohibition of 
the use of force and the principle of non-intervention as the result of the presence and actions of 
Ugandan troops on the territory of the DRC,717 its claims in that regard being limited to events after 
2 August 1998.718  In response, Uganda argued that the presence of Ugandan troops on the 
territory of the DRC at various times had been with the consent of the DRC, as well as arguing that 
in periods where consent had been withdrawn, it was operating in self-defence. 
 
No reference was made to Article 20 of the Articles in this regard, nor indeed is there any express 
articulation in the Court’s judgment as to the relevance of the fact that consent had been given by 
the DRC; however various passages of the Court’s judgment permit the inference that the Court 
clearly implicitly proceeded on the basis that, to the extent that consent had been given, the 
presence of Ugandan troops on the territory of the DRC would not have involved any violation of 
the rules of international law relied upon by the DRC.   
 
Having discussed the various events on the basis of which it was argued that DRC had consented 
to the presence of Ugandan troops had been with the consent of the DRC, the Court concluded 
that: 
 

[…] from 7 August 1998 onwards, Uganda engaged in the use of force for 
purposes and in locations for which it had no consent whatever.719  

 
In relation to Uganda’s reliance on the various agreements concluded after July 1999 with the aim 
of securing an orderly withdrawal of foreign troops from the territory of the DRC, the Court held 
that:  
 

[…] the various treaties directed to achieving and maintaining a ceasefire, the 
withdrawal of foreign forces and the stabilization of relations between the DRC 

                                                 
716  Armed Activities on the Territory of the Congo, (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
717  For the precise formulation of the claim, see ibid., para. 28. 
718  Ibid., paras. 44 and 54 
719  Ibid., para. 149; the Court also found that those actions had not been justified on the basis of self–defence, as 
discussed below in the context of Article 21 
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and Uganda did not (save for the limited exception regarding the border region of 
the Ruwenzori Mountains contained in the Luanda Agreement) constitute 
consent by the DRC to the presence of Ugandan troops on its territory for the 
period after July 1999, in the sense of validating that presence in law.720 

 
Finally, it may be noted that the Court prefaced its discussion of Uganda’s argument based on self-
defence by noting that it had earlier found that  
 

[…] with regard to the presence of Ugandan troops on Congolese territory near to 
the common border after the end of July 1998, President Kabila’s statement on 
28 July 1998 was ambiguous […]. The Court has further found that any earlier 
consent by the DRC to the presence of Ugandan troops on its territory had at the 
latest been withdrawn by 8 August 1998.721 

 
Those statements are all consistent with the view that, insofar as the DRC had consented to the 
presence of Ugandan troops on its territory, the wrongfulness of Uganda’s acts would, to the extent 
that their acts fell within the scope of that consent, have been precluded.  
 
The Court’s discussion of the factual basis on which it was alleged that there had been consent is 
also of some interest, and is fully consistent with the rule encapsulated in Article 20. Uganda 
claimed that it operated on the territory of the DRC with its consent from May 1997 until 11 
September 1998 (the date on which it asserted that it had become entitled to so operate on the 
basis of self-defence).722  It further argued that, from 10 July 1999, further consent to the presence 
of its troops on the territory of the DRC derived from the terms of the Lusaka Agreement.723 
Despite the fact that the DRC’s claims were limited to the period after 2 August 1998, the Court 
examined events prior to that date in order to elucidate whether consent had been given by the 
DRC, and at what point that consent had been withdrawn.  
 
The Court concluded that from mid-1997 and into 1998, Ugandan troops had been permitted to 
operate on the territory of the DRC: 

 
[i]t seems certain that from mid-1997 and during the first part of 1998 Uganda 
was being allowed to engage in military action against anti-Ugandan rebels in the 
eastern eastern Congo by President Kabila when he came to power in May 1997. 
The DRC has acknowledged that ‘Ugandan troops were present on the territory 
of the Democratic Republic of the Congo with the consent of the country’s lawful 
government’. It is clear from the materials put before the Court that in the period 
preceding August 1998 the DRC did not object to Uganda’s military presence 
and activities in its eastern border area.724 

 
The Court went on to find that a Protocol on Security along the Common Border signed on 27 
April 1998 was consistent with consent by the DRC to operations by Ugandan troops on the DRC’s 
territory; however, the Court emphasized in this regard that: 

 
[w]hile the co-operation envisaged in the Protocol may be reasonably understood 
as having its effect in a continued authorization of Ugandan troops in the border 
area, it was not the legal basis for such authorization or consent. The source of an 
authorization or consent to the crossing of the border by these troops antedated 
the Protocol and this prior authorization or consent could thus be withdrawn at 

                                                 
720  Ibid., para. 105. 
721  Ibid., para. 106. 
722  Cf. Ibid., para. 43. 
723  Ibid. 
724  Ibid., para. 45. 
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any time by the Government of the DRC, without further formalities being 
necessary.725 
 

Similarly, later on in its judgment, in the context of its discussion of Uganda’s attempted 
justification of its actions based on self-defence, the Court observed that certain of the actions of 
the Ugandan forces after 11 September 1998 were inconsistent with the suggestion that they were 
based on consent: 
 

[…] while it is true that those localities are all in close proximity to the border, ‘as 
per the consent that had been given previously by President Kabila’, the nature of 
Ugandan action at these locations was of a different nature from previous 
operations along the common border. Uganda was not in August 1998 engaging 
in military operations against rebels who carried out cross-border raids. Rather, it 
was engaged in military assaults[…] 
 
The Court finds these actions to be quite outside any mutual understanding 
between the Parties as to Uganda’s presence on Congolese territory near to the 
border. The issue of when any consent may have terminated is irrelevant when 
the actions concerned are so clearly beyond co-operation ‘in order to ensure 
peace and security along the common border’, as had been confirmed in the 
Protocol of 27 April 1998.726 
 

In relation to a statement by the President of the DRC on 28 July 1998 relied upon by the DRC as 
constituting a withdrawal of consent, the Court concluded that its terms were ambiguous as to 
whether it withdrew the previous consent for the operations of Ugandan troops, although again 
emphasising that ‘no particular formalities would have been required for the DRC to withdraw its 
consent to the presence of Ugandan troops on its soil’.727   
 
In this regard, the Court further emphasized the limited nature of the consent previously granted: 

 
[…] the consent that had been given to Uganda to place its forces in the DRC, 
and to engage in military operations, was not an open-ended consent. The DRC 
accepted that Uganda could act, or assist in acting, against rebels on the eastern 
border and in particular to stop them operating across the common border. Even 
had consent to the Ugandan military presence extended much beyond the end of 
July 1998, the parameters of that consent, in terms of geographic location and 
objectives, would have remained thus restricted.728 

 
That passage of the Court’s judgment is in full concordance with the position taken by the ILC in 
Article 20, as also explained in the Commentaries, that the wrongfulness of an act is precluded 
only to the extent ‘that the act remains within the limits of that consent’.729 
 
In the event, the Court did not decide precisely at what point consent was withdrawn, or whether 
the actions of Uganda in the period July to August 1998 had exceeded the limited scope of that 
consent; rather, it observed:  
 

[i]n the event, the issue of withdrawal of consent by the DRC, and that of 
expansion by Uganda of the scope and nature of its activities, went hand in hand. 
The Court observes that at the Victoria Falls Summit […] the DRC accused 
Rwanda and Uganda of invading its territory. Thus, it appears evident to the 

                                                 
725  Ibid., para. 48. 
726  Ibid., paras. 110–111. 
727  Ibid., para. 51. 
728  Ibid., para. 52. 
729  See also Commentary to Article 20, paragraphs (1) and (9). 
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Court that, whatever interpretation may be given to President Kabila’s statement 
of 28 July 1998, any earlier consent by the DRC to the presence of Ugandan 
troops on its territory had at the latest been withdrawn by 8 August 1998, i.e. the 
closing date of the Victoria Falls Summit.730 

 
Also of interest in relation to the issue of consent is the Court’s discussion of Uganda’s argument 
that the Lusaka Agreement of 10 July 1999 and subsequent agreements constituted consent by the 
DRC to the presence of Ugandan troops on its territory.731   
 
The Court observed that the Lusaka Agreement did not refer to ‘consent’, but to ‘final withdrawal 
of all foreign forces from the national territory of the DRC’. Although the Agreement had provided 
for the ‘Orderly Withdrawal’ of foreign troops over a specified time-frame, and had stipulated that, 
pending such withdrawal, foreign troops should remain where they were,732 this was not to taken 
as constituting consent by the DRC to the presence of Ugandan troops on its territory for the 
period foreseen for the orderly withdrawal.  The Court observed that the Lusaka Agreement:  
 

[…] took as its starting point the realities on the ground. Among those realities 
were the major Ugandan military deployment across vast areas of the DRC and 
the massive loss of life over the preceding months. The arrangements made at 
Lusaka, to progress towards withdrawal of foreign forces and an eventual peace, 
with security for all concerned, were directed at these factors on the ground and 
at the realities of the unstable political and security situation. The provisions of 
the Lusaka Agreement thus represented an agreed modus operandi for the 
parties. They stipulated how the parties should move forward. They did not 
purport to qualify the Ugandan military presence in legal terms. In accepting this 
modus operandi the DRC did not ‘consent’ to the presence of Ugandan troops. It 
simply concurred that there should be a process to end that reality in an orderly 
fashion. The DRC was willing to proceed from the situation on the ground as it 
existed and in the manner agreed as most likely to secure the result of a 
withdrawal of foreign troops in a stable environment. But it did not thereby 
recognize the situation on the ground as legal, either before the Lusaka 
Agreement or in the period that would pass until the fulfilment of its terms.733  

 
The Court likewise concluded that the effect of the Lusaka Agreement was not affected by the 
revised timetables for withdrawal agreed in the Kampala Disengagement Plan of 8 April 2000 and 
the Harare Disengagement Plan of 6 December 2000:  
 

While the status of Ugandan troops remained unchanged, the delay in relation to 
the D-Day plus 180 days envisaged in the Lusaka Agreement likewise did not 
change the legal status of the presence of Uganda, all parties having agreed to 
these delays to the withdrawal calendar.734 

 
Similarly, the Court concluded that the terms of the bilateral Luanda Agreement entered into 
between the DRC and Uganda which further modified the timetable for withdrawal, did not 
constitute a generalised consent to presence of Ugandan forces, and this despite the fact that it 
was agreed that Ugandan forces should remain in a defined and circumscribed area on the slopes 
of Mount Ruwenzori ‘until the Parties put in place security mechanisms guaranteeing Uganda’s 

                                                 
730  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168, para. 53. 
731  On this point, Judge Parra-Aranguren and Judge ad hoc Kateka dissented from the majority, taking the view that 
the Lusaka Agreement embodied the consent of the DRC to the continued presence of Ugandan troops on its territory. 
732  See the provisions of the Lusaka Agreement referred to in Armed Activities on the Territory of the Congo, 
(Democratic Republic of the Congo v Uganda), ICJ Reports 2005, p. 168, para. 95. 
733  Ibid., para. 99. 
734  Ibid., para. 101. 
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security, including training and co-ordinated patrol of the common border.’735 The Court 
observed: 
 

[…] as with the Lusaka Agreement, none of these elements purport generally to 
determine that Ugandan forces had been legally present on the territory of the 
DRC. The Luanda Agreement revised the modus operandi for achieving the 
withdrawal of Ugandan forces in a stable security situation. It was now agreed - 
without reference to whether or not Ugandan forces had been present in the area 
when the agreement was signed, and to whether any such presence was lawful - 
that their presence on Mount Ruwenzori should be authorized, if need be, after 
the withdrawal elsewhere had been completed until appropriate security 
mechanisms had been put in place. The Court observes that this reflects the 
acknowledgment by both Parties of Uganda’s security needs in the area, without 
pronouncing upon the legality of prior Ugandan military actions there or 
elsewhere.736 

 
From the Court’s discussion in relation to consent in Armed Activities on the Territory of the 
Congo, a number of points may be derived which are capable of more general application. First, at 
least in circumstances such as those at issue in Armed Activities on the Territory of the Congo, 
consent to presence of troops on the territory of a State is susceptible to withdrawal at any time, 
and without any particular formalities; it is sufficient that the consenting State makes clear that it 
no longer consents to the carrying out of operations by foreign troops on its territory, although any 
communication of withdrawal of consent has to be sufficiently clear. Second, the scope of any 
consent in fact given has to be carefully examined, and the wrongfulness of any conduct falling 
outside the scope of that consent will not be precluded.  Third, consent to conduct which is 
otherwise internationally wrongful has to be clearly expressed, and the mere fact that a State 
accepts the ‘factual realities’ resulting from a breach of an international obligation, and agrees to a 
mechanism to remedy the situation, does not necessarily entail that it is to be taken thereby to 
have consented to the legality of the situation for the purposes of international responsibility. 

                                                 
735  See the text of the Luanda Agreement quoted ibid., para. 103. 
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ARTICLE 21 

 
Self-defence 

 
The wrongfulness of an act of a State is precluded if the act constitutes a lawful 
measure of self-defence taken in conformity with the Charter of the United 
Nations. 

 
 
Article 21 provides that, to the extent that an act constitutes a lawful measure of self-defence in 
conformity with the Charter of the United Nations, its wrongfulness is precluded.   
 
There have been a number of references to self-defence since the adoption of the Articles in 
decisions of the International Court of Justice, although the Court itself has not referred to Article 
21. On the other hand, a number of judges of the Court in their separate opinions have made 
express reference to Article 21.   
 
In its Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory,737 the International Court of Justice, having concluded that ‘the construction 
of the wall constitutes action not in conformity with various international legal obligations 
incumbent upon Israel’, went on to consider whether Israel’s conduct could be justified on the 
basis of self-defence. In this regard, the Court did not make express reference to Article 21, and 
did not explicitly state that if it were established that the actions of Israel were taken in self-
defence, that would have necessarily precluded their wrongfulness under the international law of 
State responsibility. However, that conclusion may be inferred from the Court’s later statement in 
relation to self-defence (and necessity) that:  

 
[Israel] cannot rely on a right of self-defence or on a state of necessity in order to 
preclude the wrongfulness of the construction of the wall.738 
 

In addressing the question of self-defence, having set out the text of Article 51 of the Charter, the 
Court observed: 
 

Article 51 of the Charter thus recognizes the existence of an inherent right of self-
defence in the case of armed attack by one State against another State. However, 
Israel does not claim that the attacks against it are imputable to a foreign State. 
 
The Court also notes that Israel exercises control in the Occupied Palestinian 
Territory and that, as Israel itself states, the threat which it regards as justifying the 
construction of the wall originates within, and not outside, that territory. The 
situation is thus different from that contemplated by Security Council resolutions 
1368 (2001) and 1373 (2001), and therefore Israel could not in any event invoke 
those resolutions in support of its claim to be exercising a right of self-defence. 
 
Consequently, the Court concludes that Article 51 of the Charter has no 
relevance in this case.739 

 
By contrast, Judge Buergenthal in his Separate Declaration,740 made express reference to Article 21 
in the context of his criticism of the Court’s approach in the Advisory Opinion. Judge Buergenthal 
                                                 
737  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136. 
738  Ibid., at p. 195, para. 142. 
739  Ibid., at p. 194, para. 139. 
740  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Declaration of Judge 
Buergenthal, ICJ Reports 2004, p. 240. 
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was of the view that the Court ‘did not have before it the requisite factual bases for its sweeping 
findings’ in several regards, including in relation to self-defence.741 In that regard, he stated: 
 

I accept that the Palestinian people have the right to self-determination and that it 
is entitled to be fully protected.  But assuming without necessarily agreeing that 
this right is relevant to the case before us and that it is being violated, Israel's right 
to self-defence, if applicable and legitimately invoked, would nevertheless have 
to preclude any wrongfulness in this regard. See Article 21 of the International 
Law Commission’s Articles on Responsibility of States for Internationally Wrongful 
Acts, which declares: ‘The wrongfulness of an act of a State is precluded if the act 
constitutes a lawful measure of self-defence taken in conformity with the Charter 
of the United Nations.’   
 
Whether Israel’s right of self-defence is in play in the instant case depends, in my 
opinion, on an examination of the nature and scope of the deadly terrorist attacks 
to which Israel proper is being subjected from across the Green Line and the 
extent to which the construction of the wall, in whole or in part, is a necessary 
and proportionate response to these attacks. As a matter of law, it is not 
inconceivable to me that some segments of the wall being constructed on 
Palestinian territory meet that test and that others do not. But to reach a 
conclusion either way, one has to examine the facts bearing on that issue with 
regard to the specific segments of the wall, their defensive needs and related 
topographical considerations. Since these facts are not before the Court, it is 
compelled to adopt the to me legally dubious conclusion that the right of 
legitimate or inherent self-defence is not applicable in the present case.742 

 
The issues of self defence also arose in the International Court of Justice’s judgment on the merits 
in Armed Activities on the Territory of the Congo, (Democratic Republic of the Congo v 
Uganda).743  
 
In relation to the period after 11 September 1998, in relation to which it was clear that any 
consent to the presence of Ugandan troops on the territory of the DRC had been withdrawn, 
Uganda argued that its actions had nevertheless been justified on the basis that it was acting in self-
defence, in response to a threat arising from preparations of Congolese and Sudanese forces 
operating in eastern Congo in August–September 1998.744 
 
The Court’s judgment in this regard, although again containing no reference to Article 21 of the 
Articles, does not disclose an approach at variance with the rule formulated by the ILC in Article 
21. In relation to various actions taken by Uganda after 11 September 1998 against eastern border 
towns, the Court noted that, given that those actions had gone far beyond the scope of any 
consent which might have been given by the DRC, even if such consent had not already been 
withdrawn by that time, they:  
 

[…] could therefore only be justified, if at all, as actions in self-defence. However, 
at no time has Uganda sought to justify them on this basis before the Court.745 
 

In relation to the actions in relation to which self-defence was expressly relied upon, the Court 
observed: 

                                                 
741  Ibid., at p. 240, para. 1. 
742  Ibid., at pp. 241–242, paras. 4–5. See also the reservations expressed by Judge Higgins as to the Court’s analysis 
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743  Armed Activities on the Territory of the Congo, (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
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[…] before this Court Uganda has qualified its action starting from mid-
September 1998 as action in self-defence. The Court will thus examine whether, 
throughout the period when its forces were rapidly advancing across the DRC, 
Uganda was entitled to engage in military action in self-defence against the DRC. 
For these purposes, the Court will not examine whether each individual military 
action by the UPDF could have been characterized as action in self-defence, 
unless it can be shown, as a general proposition, that Uganda was entitled to act 
in self-defence in the DRC in the period from August 1998 till June 2003.746 
 

In relation specifically to ‘Operation Safe Haven’,747 the Court had earlier observed that the 
operation ‘was firmly rooted in a claimed entitlement ‘to secure Uganda’s legitimate security 
interests’ rather than in any claim of consent on the part of the DRC.’748 In this regard, the Court 
regarded it as significant that:  

 
[…] the objectives of operation ‘Safe Haven’, as stated in the Ugandan High 
Command document […] were not consonant with the concept of self-defence 
as understood in international law.749 

 
Having considered the various factual allegations as to involvement of third States in assisting 
rebels, and the DRC’s alleged involvement in that regard, the Court observed that the legality of 
the various actions by Uganda ‘must stand or fall by reference to self-defence as stated in Article 
51 of the Charter.’  In that regard, the Court observed: 
 

[t]he Court would first observe that in August and early September 1998 Uganda 
did not report to the Security Council events that it had regarded as requiring it to 
act in self-defence.  
 
It is further to be noted that, while Uganda claimed to have acted in self-defence, 
it did not ever claim that it had been subjected to an armed attack by the armed 
forces of the DRC. The ‘armed attacks’ to which reference was made came rather 
from the ADF. The Court has found above […] that there is no satisfactory proof 
of the involvement in these attacks, direct or indirect, of the Government of the 
DRC. The attacks did not emanate from armed bands or irregulars sent by the 
DRC or on behalf of the DRC, within the sense of Article 3 (g) of General 
Assembly resolution 3314 (XXIX) on the definition of aggression, adopted on 14 
December 1974. The Court is of the view that, on the evidence before it, even if 
this series of deplorable attacks could be regarded as cumulative in character, 
they still remained non-attributable to the DRC.750 

 
The Court continued: 
 

[f]or all these reasons, the Court finds that the legal and factual circumstances for 
the exercise of a right of self-defence by Uganda against the DRC were not 
present. Accordingly, the Court has no need to respond to the contentions of the 
Parties as to whether and under what conditions contemporary international law 
provides for a right of self-defence against large-scale attacks by irregular forces. 
Equally, since the preconditions for the exercise of self-defence do not exist in the 

                                                 
746  Ibid., para. 118. 
747  An operation authorised by the Ugandan High Command on 11 September 1998 against Ugandan dissident 
groups present on the territory of the DRC, and other groups who had allegedly launched attacks against Uganda from the 
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circumstances of the present case, the Court has no need to enquire whether 
such an entitlement to self-defence was in fact exercised in circumstances of 
necessity and in a manner that was proportionate. The Court cannot fail to 
observe, however, that the taking of airports and towns many hundreds of 
kilometres from Uganda’s border would not seem proportionate to the series of 
transborder attacks it claimed had given rise to the right of self-defence, nor to be 
necessary to that end.751 
 

 
Later on in the judgment, in the context of its discussion of the legal principles applicable to the 
question of whether Uganda had violated the prohibition of the use of force and the principle of 
non-intervention, the Court, having quoted Article 2(4) of the United Nations Charter, observed 
that: 
 

Article 51 of the Charter may justify a use of force in self-defence only within the 
strict confines there laid down. It does not allow the use of force by a State to 
protect perceived security interests beyond these parameters. Other means are 
available to a concerned State, including, in particular, recourse to the Security 
Council. 
 
The Court has found that, from 7 August 1998 onwards, Uganda engaged in the 
use of force for purposes and in locations for which it had no consent whatever. 
The Court has also found that the events attested to by Uganda did not justify 
recourse to the use of force in self-defence.752 

 
The question of self-defence also arose in the context of Uganda’s counterclaim that the DRC had 
itself breached the prohibition of the use of force. In relation to the period following 2 August 
1998, the Court observed that: 
 

[…] the legal situation after the military intervention of the Ugandan forces into 
the territory of the DRC was, after 7 August, essentially one of illegal use of force 
by Uganda against the DRC […]. In view of the finding that Uganda engaged in 
an illegal military operation against the DRC, the Court considers that the DRC 
was entitled to use force in order to repel Uganda’s attacks. The Court also notes 
that it has never been claimed that this use of force was not proportionate nor 
can the Court conclude this from the evidence before it. It follows that any 
military action taken by the DRC against Uganda during this period could not be 
deemed wrongful since it would be justified as action taken in self-defence under 
Article 51 of the United Nations Charter.753  
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ARTICLE 22 

 
Countermeasures in respect of an internationally wrongful act 

 
The wrongfulness of an act of a State not in conformity with an international 
obligation towards another State is precluded if and to the extent that the act 
constitutes a countermeasure taken against the latter State in accordance with 
Chapter II of Part Three. 
 

 
Article 22 provides that the wrongfulness of an act of a State which would otherwise constitute a 
breach by the State of its international obligations is precluded to the extent that it constitutes a 
countermeasure taken in accordance with the provisions of Chapter II of Part Three. 
 
No references appears to have been made to Article 22 of the Articles in judicial practice. 
However, as noted below in relation to Chapter II of Part Three a number of references have been 
made to the provisions of that Chapter which regulates in detail the question of countermeasures. 
In particular, Judge Simma in his Separate Opinion at the merits stage of Oil Platforms (Islamic 
Republic of Iran v United States of America),754 made reference to the provisions of that Chapter as 
a whole (Articles 49 to 54) in discussing whether measures involving the use of armed force were 
permissible reactions in response to a use of armed force falling short of an armed attack.755 

                                                 
754  Oil Platforms (Islamic Republic of Iran v United States of America ), Merits, ICJ Reports 2003, p. 161. 
755  Oil Platforms (Islamic Republic of Iran v United States of America ), Merits, Separate Opinion of Judge Simma, 
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ARTICLE 23 
 

Force majeure 
 

1. The wrongfulness of an act of a State not in conformity with an 
international obligation of that State is precluded if the act is due to force 
majeure, that is the occurrence of an irresistible force or of an unforeseen event, 
beyond the control of the State, making it materially impossible in the 
circumstances to perform the obligation. 
 
2. Paragraph 1 does not apply if: 

(a) the situation of force majeure is due, either alone or in combination 
with other factors, to the conduct of the State invoking it; or 
(b) the State has assumed the risk of that situation occurring. 

 
 
Article 23 provides that the wrongfulness of an act which would otherwise constitute a breach of 
an international obligation of a State is precluded if the act was due to force majeure. For these 
purposes, force majeure is defined as events constituting an ‘irresistible force or of an unforeseen 
event, beyond the control of the State, making it materially impossible in the circumstances to 
perform the obligation.’ In line with the requirement that the event or force in question must be 
beyond the control of the State in question, paragraph 2 provides that a State is not able to rely on 
force majeure as a circumstance precluding wrongfulness if the situation is due to the conduct of 
the State, and makes clear that a situation of force majeure may not be relied upon if the State had 
assumed the risk of the situation occurring.  
 
The rule contained in Article 23 is a tightly circumscribed justification for non-compliance by a 
State with its international obligations, and it is accordingly not surprising that it should have been 
infrequently invoked. 
 
In Autopista Concesionada de Venezuela C.A. v Bolivarian Republic of Venezuela,756 the claimant, 
which operated a motorway under a concession, complained of the respondent’s failure to 
increase the applicable toll rates which it was entitled to charge in accordance with the Concession 
Agreement. The claim before ICSID was brought purely on the basis of breach of Venezuela’s 
contractual obligations under the Concession Agreements, and did not concern allegations of 
breach by Venezuela of any of its international obligations. Nevertheless, in light of Article 42 
ICSID Convention, the Tribunal considered that it might be appropriate to have regard to 
international law in a corrective or supplemental role, and the parties were agreed that 
international law would prevail over Venezuelan law in case of conflict.757 
 
In response to the claims, Venezuela relied upon the public opposition to the increase in tolls and 
related civil unrest as constituting force majeure preventing Venezuela from increasing the tolls, 
and argued that the claimant had failed ‘to demonstrate that the Republic’s inability to increase toll 
rates was not excused by force majeure events.’758  
 
The Tribunal recalled that it was:  

 
[…] common ground between the parties that force majeure is a valid excuse for 
the non-performance of a contractual obligation in both Venezuelan and 
international law. It is further common ground that the following conditions must 
be fulfilled for a force majeure excuse:  

                                                 
756  Autopista Concesionada de Venezuela C.A. v Bolivarian Republic of Venezuela (ICSID Case No. ARB/00/5) 
Award of 23 September 2003. 
757  Ibid., paras. 102–103. 
758  Ibid., para. 106. 
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- Impossibility […], i.e., the force majeure event made 
performance impossible to achieve […] 
- Unforeseeability […], i.e., the force majeure event was not 
foreseeable […]  
- Non-attributability […], i.e., the force majeure event was 
not attributable to the defeating party.759  

 
Those three conditions correspond to the formulation of force majeure as a circumstance 
precluding wrongfulness contained in Article 23 of the Articles.  
 
Before turning to consider whether each of those conditions was made out in relation to the civil 
unrest in question, the Tribunal first of all addressed the issue of the incidence of the burden of 
proof, raised by Venezuela’s submission the Claimant had ‘failed to demonstrate’ that the failure to 
increase the tolls was not caused by force majeure. The Tribunal dealt with that issue briefly, 
observing that: 

 
[a]s a matter of principle, each party has the burden of proving the facts upon 
which it relies. This is a well-established principle of both Venezuelan and 
international law. Accordingly, it is up to Venezuela, which relies upon the force 
majeure excuse, to prove that the conditions of force majeure are met.760 
 

The Tribunal first dealt with the issue of unforeseeability. In relation to Venezuela’s argument that 
the possibility of violent civil unrest was not foreseeable, the Tribunal concluded that, as a result of 
a previous episode of civil unrest in 1989 as a consequence of increases in the price of petrol (the 
‘Caracazo’):  

 
[…] one cannot reasonably argue that Venezuelan officials negotiating the 
Agreement could ignore that the increase in transportation price resulting from 
the contractual mechanism of toll rate increase could at least potentially lead to 
violent popular protest similar to the one of 1989.  
 
[…] 
 
Venezuela did not establish, or even explain, the reasons why the strong public 
resistance was apparent shortly after the signature of the Agreement and before 
any actual attempt to increase the tolls, while it was unforeseeable shortly before 
during the negotiation of the contract. In these conditions, the Tribunal is not 
convinced that the possibility of strong popular resistance to toll increase became 
apparent only after the conclusion of the Concession Agreement.761 

 
The Tribunal further observed, rejecting an argument that the magnitude of the unrest was 
unforeseeable, that: 

 
Venezuela seems to recognize (or at least not to deny) that some public resistance 
was foreseeable. What it denies is the foreseeability of the magnitude of such 
resistance. The Tribunal finds that the evidence before it, and in particular the 
testimony concerning the impact of the Caracazo on Venezuela society, clearly 
demonstrated that if popular protest could be foreseen, then the possibility of 
very violent protest could not be ruled out. 762 

 

                                                 
759  Ibid., para. 108. 
760  Ibid., para. 110. 
761  Ibid., paras. 115–116. 
762  Ibid., para. 117. 
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Accordingly, the Tribunal concluded: 

 
[g]iven the well known tragic precedent of the Caracazo and the similar impact 
on the population of the contractual toll increase, Venezuela did not convince 
the Tribunal that the possibility of civil unrest could not be foreseen at the time of 
the negotiation of the Concession Agreement. In conclusion, the Tribunal finds 
that the alleged impossibility of raising the toll was not unforeseeable. 
 
For lack of unforeseeability, Venezuela’s non-performance cannot be excused on 
the ground of force majeure. Hence, whether the conditions of impossibility and 
attributability are met is not decisive.763 
 

In spite of that finding, which was sufficient to dispose of the issue of force majeure, the Tribunal 
went on to consider the arguments in relation to the conditions of impossibility of compliance and 
attributability of the events constituting force majeure. 
 
In relation to the standard of impossibility under international law, the Tribunal referred to, inter 
alia, the Articles, in reaching its conclusion that international law did not impose a different 
standard of impossibility from that applicable under Venezuelan law, and accordingly, the latter 
was not displaced.764 In that regard, the Tribunal observed that under Venezuelan law:  
 

[…] it is not necessary that the force majeure event be irresistible; it suffices that 
by all reasonable judgment the event impedes the normal performance of the 
contract.765 

 
As to whether the level of impossibility in the case before the Tribunal in fact rose to that standard, 
the Tribunal abstained from deciding the point, in light of its earlier conclusion as to 
unforeseeability; it observed: 
 

Venezuela admits that the civil protest was not irresistible in the sense that it 
could not have been mastered by the use of force. This being so, the question 
then becomes: by all reasonable judgment how much force can a State be legally 
required to deploy to perform its contract obligations? The answer to this 
question implies a delicate assessment that calls in part for political judgment. 
Considering its determination on unforeseeability, the Arbitral Tribunal will not 
finally resolve it. Suffice it to state that this Tribunal is rather inclined to find that, 
in consideration of the events of 1989 and of the risk of repetition, the 
impossibility requirement appears met.766 
 

Some doubts may be raised as to the Tribunal’s conclusion in this regard, at least as concerns the 
requirement of impossibility of performance as a matter of international law; in particular, 
reference may be made in this regard to the Commentary to Article 23, which emphasizes that in a 
situation of force majeure ‘the conduct of the State which would otherwise be internationally 
wrongful is involuntary or at least involves no element of free choice’ and that ‘the situation must 
be irresistible, so that the state concerned has no real possibility of escaping its effects.  Force 
majeure does not include circumstances in which performance of an obligation has become more 
difficult, for example due to some political or economic crisis.’767 
 
In relation to the final condition of non-attributability of the situation of force majeure to the State, 
the Tribunal observed that, although it was disputed whether municipal authorities had supported 

                                                 
763  Ibid., paras. 118–119. 
764  Ibid., para. 123. 
765  Ibid., paras. 121 and 122. 
766   Ibid., para. 125. 
767  Commentary to Article 23, paragraphs (1) and (3). 
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the protests, it was not apparent what the causative effect of that involvement had been; in the 
circumstances, the Tribunal abstained from reaching any decision on that point.768 
 
In Enron and Ponderosa Assets L.P. v Argentina,769 the Tribunal made reference to Article 23 and 
the Commentary thereto in the context of a discussion of a domestic law defence based on the 
theory of ‘imprevisión’, noting that:  
 

[…] it must be kept in mind that, at least as the theory of ‘imprevisión’ is 
expressed in the concept of force majeure, this other concept requires, under 
Article 23 of the Articles on State Responsibility, that the situation should in 
addition be the occurrence of an irresistible force, beyond the control of the 
State, making it materially impossible in the circumstances to perform the 
obligation. In the commentary to this article it is stated that ‘Force majeure does 
not include circumstances in which performance of an obligation has become 
more difficult, for example due to some political or economic crisis’.770 

 
The Tribunal in Sempra Energy International and Argentine Republic771 in its award made an 
observation in identical terms, again referring to Article 23 and the Commentary thereto.772 
 

                                                 
768  Autopista Concesionada de Venezuela C.A. v Bolivarian Republic of Venezuela (ICSID Case No. ARB/00/5) 
Award of 23 September 2003, para. 128. 
769  Enron Corporation and Ponderosa Assets L.P. v Argentine Republic (ICSID Case No. ARB/01/3), Award of 22 
May 2007. 
770  Ibid., para. 217 and note 33, referring to Commentary to Article 23, para. (3). 
771  Sempra Energy International and Argentine Republic (ICSID Case No. ARB/02/16), Award of 28 September 
2007. 
772  Ibid., para. 246 and note 67, referring to Commentary to Article 23, para. (3)  
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ARTICLE 24 

 
Distress 

 
1. The wrongfulness of an act of a State not in conformity with an 
international obligation of that State is precluded if the author of the act in 
question has no other reasonable way, in a situation of distress, of saving the 
author’s life or the lives of other persons entrusted to the author’s care. 
 
2. Paragraph 1 does not apply if: 

(a) the situation of distress is due, either alone or in combination with 
other factors, to the conduct of the State invoking it; or 
(b) the act in question is likely to create a comparable or greater peril. 

 
 
Article 24 provides that the wrongfulness of an act not in conformity with an international 
obligation is precluded if the author of the act in question was in a state of distress and therefore 
had no other reasonable way of saving his own life or the lives of others. As with other provisions 
contained in Chapter V of Part One, the circumstances in which a situation of distress may be 
invoked as precluding wrongfulness are narrowly circumscribed; Article 24(2) clarifies that distress 
can not be invoked if the situation is due, even if only in part, to the conduct of the State invoking 
it, or if the act in question is likely to create a comparable or greater peril. 
 
Given the exceptional circumstances to which it relates, Article 24 appears not to have been 
referred to judicially since the adoption of the Articles in 2001. 
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ARTICLE 25 
 

Necessity 
 

1. Necessity may not be invoked by a State as a ground for precluding the 
wrongfulness of an act not in conformity with an international obligation of that 
State unless the act: 

(a) is the only way for the State to safeguard an essential interest against a 
grave and imminent peril; and 
(b) does not seriously impair an essential interest of the State or States 
towards which the obligation exists, or of the international community as 
a whole. 

 
2.  In any case, necessity may not be invoked by a State as a ground for 
precluding wrongfulness if: 

(a) the international obligation in question excludes the possibility of 
invoking necessity; or 
(b) the State has contributed to the situation of necessity. 

 
 
Article 25 regulates the circumstances in which a state may rely on a state of necessity in order to 
preclude the wrongfulness of an act which would otherwise be internationally wrongful. It is 
restrictively phrased in the negative, setting out the circumstances in which necessity may not be 
invoked. The first paragraph of the provision provides that necessity may not be invoked unless the 
act in question is the only way for the State to safeguard an essential interest against a grave and 
imminent peril, and only if such invocation does not seriously impair an essential interest of the 
State or States to which the obligation is owed, or of the international community as a whole.  The 
second paragraph further qualifies the circumstances in which necessity may be relied upon, 
precluding such reliance if excluded by the international obligation in question, or if the State has 
contributed to the situation of necessity. 
 
Even before its definitive adoption of the Articles on second reading, the ILC’s approach to the 
question of necessity as a circumstance precluding wrongfulness was referred to by the 
International Court of Justice in its decision in Gabčíkovo-Nagymaros Project (Hungary/Slovakia).773 
There the International Court of Justice made reference to the draft provision adopted on first 
reading in 1996 which was to become Article 25.774 
 
In its Advisory Opinion on Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory,775 the International Court of Justice, having considered whether Israel’s action 
could be justified on the basis of self-defence in accordance with Article 51 of the Charter of the 
United Nations, and concluded in the negative, turned to consider whether the construction of the 
wall could be justified on the basis of the existence of a state of necessity, and in this regard, made 
reference to Article 25 of the Articles. The Court stated that it had: 
 

[…] considered whether Israel could rely on a state of necessity which would 
preclude the wrongfulness of the construction of the wall. In this regard the Court 
is bound to note that some of the conventions at issue in the present instance 
include qualifying clauses of the rights guaranteed or provisions for derogation 
[…]. Since those treaties already address considerations of this kind within their 
own provisions, it might be asked whether a state of necessity as recognized in 

                                                 
773  Gabčíkovo-Nagymaros Project (Hungary/Slovakia), Judgment, ICJ Reports 1997, p. 7  
774  Ibid., at  pp. 39–46, paras. 50–58, referring to draft Article 33 as adopted on first reading, and the accompanying 
draft Commentary. 
775  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136.  
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customary international law could be invoked with regard to those treaties as a 
ground for precluding the wrongfulness of the measures or decisions being 
challenged. However, the Court will not need to consider that question. As the 
Court observed in the case concerning the Gabčíkovo-Nagymaros Project 
(Hungary/Slovakia), ‘the state of necessity is a ground recognized by customary 
international law’ that ‘can only be accepted on an exceptional basis’; it ‘can only 
be invoked under certain strictly defined conditions which must be cumulatively 
satisfied; and the State concerned is not the sole judge of whether those 
conditions have been met’ […]. One of those conditions was stated by the Court 
in terms used by the International Law Commission, in a text which in its present 
form requires that the act being challenged be ‘the only way for the State to 
safeguard an essential interest against a grave and imminent peril’ (Article 25 of 
[the Articles…]). In the light of the material before it, the Court is not convinced 
that the construction of the wall along the route chosen was the only means to 
safeguard the interests of Israel against the peril which it has invoked as 
justification for that construction.776 
 

The Court continued: 
 

[t]he fact remains that Israel has to face numerous indiscriminate and deadly acts 
of violence against its civilian population. It has the right, and indeed the duty, to 
respond in order to protect the life of its citizens. The measures taken are bound 
nonetheless to remain in conformity with applicable international law.  
 
In conclusion, the Court considers that Israel cannot rely on a right of self-defence 
or on a state of necessity in order to preclude the wrongfulness of the 
construction of the wall […]. The Court accordingly finds that the construction of 
the wall, and its associated régime, are contrary to international law.777  

 
Article 25 has been frequently relied upon in investment treaty arbitrations, in particular in relation 
to the slew of arbitrations arising from the financial crisis in Argentina. Although the various awards 
handed down to date have all accepted the applicability of Article 25 as representing customary 
international law, the results have been to some extent divergent. 
 
The cases against Argentina have raised the issue of whether the economic crisis faced by the 
country in the late 1990s qualified as a state of necessity for the purposes of Article 25 of the 
Articles. It was argued by Argentina that if that were the case, to the extent that the various 
measures adopted in an attempt to stabilize the situation (including the freezing of dollar-indexed 
tariffs in concession agreements and the devaluing of the peso) violated its international obligations 
in relation to foreign investors, the wrongfulness of those measures would have been precluded. 
 
In CMS Gas Transmission Company v Argentine Republic,778 the claimant had invested in a 
privatized company (‘TGN’) which was involved in the transportation of gas. Following the onset of 
the economic crisis, tariffs under the relevant concession agreement were frozen and no further 
adjustments were made in accordance with the US Producer Price Index (PPI).  Thereafter, an 
Emergency Law promulgated in January 2002, inter alia, revoked the pegging of the Argentine 
peso to the US dollar, and the peso was devalued.  
 

                                                 
776  Ibid., at p. 194–195, para. 140, quoting Gabčíkovo-Nagymaros Project (Hungary/Slovakia), ICJ Reports 1997, p. 
7, at p. 40, para. 51; the Court also made reference to the text adopted on first reading (Article 33) which became Article 
25, and noted that it had had slightly different wording in the English text. 
777  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136, at p. 195, paras. 141–142. 
778  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005. 
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The Tribunal held that there had been no expropriation of the claimant’s investment as a result of 
the various measures, nor had there been any impairment of the investment by arbitrary or 
discriminatory measures. However, the Tribunal concluded that there had been a breach of the 
fair and equitable treatment standard as well as a breach of the umbrella clause contained in the 
BIT due to of violation of the two stabilization clauses contained in the licence granted to TGN, 
relating to non-freezing of the tariff regime and non-alteration of the basic rules covering the 
licence, respectively.  
 
Argentina had argued that, as a result of the economic and social crisis, ‘it should be exempted 
from liability in light of the existence of a state of necessity or state of emergency.’779 In this regard, 
Argentina argued, as summarised by the Tribunal, that the Emergency Law:  
 

[…] was enacted with the sole purpose of bringing under control the chaotic 
situation that would have followed the economic and social collapse that 
Argentina was facing. State of necessity based on this crisis would exclude, in the 
Respondent’s argument, any wrongfulness of the measures adopted by the 
government and in particular would rule out compensation.780 

 
As regards international law, that plea gave rise to issues both as to whether Argentina was 
exempted from liability as a result of application of the customary international law rule relating to 
the state of necessity, as well as whether it was exempted by reason of Article XI of the applicable 
US-Argentine BIT which provided: 
 

This Treaty shall not preclude the application by either Party of measures 
necessary for the maintenance of public order, the fulfillment of its obligations 
with respect to the maintenance or restoration of international peace or security, 
or the protection of its own essential security interests.781 

 
In relation to the customary law rule relating to the state of necessity as a justification for non-
compliance with its international obligations under the BIT, Argentina relied upon various previous 
decisions, including in particular the judgment of the International Court of Justice in Gabčíkovo-
Nagymaros Project, in which the Court had held that the state of necessity was recognized under 
customary international law as a circumstances ‘precluding the wrongfulness of an act not in 
conformity with an international obligation’,782 as well as Article 25 of the Articles.783 The Claimant 
relied on essentially the same sources in support of its position that Argentina had not satisfied the 
burden of proof in establishing the existence of a state of necessity, and had not fulfilled the 
various conditions for operation of the state of necessity set out in Article 25, as there had been no 
grave or imminent peril, it had not been shown that Argentina had not contributed to the 
emergency, and it had not been shown that the measures adopted were the only means to 
overcome the crisis.784 
 
In this regard, the Tribunal noted that it:  
 

[…] like the parties themselves, considers that article 25 of the Articles on State 
responsibility adequately reflects the state of customary international law on the 

                                                 
779  The Tribunal had earlier rejected a parallel defence under Argentine law on the basis that ‘the state of necessity 
under domestic law does not offer an excuse if the result of the measures in question is to alter the substance or the 
essence of contractually acquired rights. This is particularly so if the application of such measures extends beyond a strictly 
temporary period’: ibid., para. 217 
780  Ibid., para. 306. 
781  Quoted ibid., para. 332. 
782  Ibid., para. 309. 
783  Ibid., para. 311. 
784  Ibid., paras. 313–314. 
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question of necessity. This article, in turn, is based on a number of relevant 
historical cases discussed in the Commentary […].785 

 
The Tribunal then proceeded to set out the text of Article 25 in full,786 before observing: 
 

[w]hile the existence of necessity as a ground for precluding wrongfulness under 
international law is no longer disputed, there is also consensus to the effect that 
this ground is an exceptional one and has to be addressed in a prudent manner 
to avoid abuse. The very opening of the Article to the effect that necessity ‘may 
not be invoked’ unless strict conditions are met, is indicative of this restrictive 
approach of international law.  Case law, state practice and scholarly writings 
amply support this restrictive approach to the operation of necessity.  The reason 
is not difficult to understand.  If strict and demanding conditions are not required 
or are loosely applied, any State could invoke necessity to elude its international 
obligations. This would certainly be contrary to the stability and predictability of 
the law. 787  

 
The Tribunal turned to address what it characterised as ‘the very difficult task of finding whether 
the Argentine crisis meets the requirements of Article 25, a task not rendered easier by the wide 
variety of views expressed on the matter and their heavy politicization’.788  
 
The Tribunal dealt with the conditions contained in Article 25 one by one. It first addressed the 
question of whether ‘an essential interest’ of the State was involved; in that regard, it noted:  
 

[a]gain here the issue is to determine the gravity of the crisis. The need to prevent 
a major breakdown, with all its social and political implications, might have 
entailed an essential interest of the State in which case the operation of the state 
of necessity might have been triggered. In addition, the plea must under the 
specific circumstances of each case meet the legal requirements set out by 
customary international law.789 
 

In that regard, having observed that some economists had expressed the view that the crisis was of 
catastrophic proportions, while others had taken a more qualified view, the Tribunal stated that it 
was:  

 
[…] convinced that the crisis was indeed severe and the argument that nothing 
important happened is not tenable. However, neither could it be held that 
wrongfulness should be precluded as a matter of course under the circumstances. 
As is many times the case in international affairs and international law, situations 
of this kind are not given in black and white but in many shades of grey. 
 
It follows that the relative effect that can be reasonably attributed to the crisis 
does not allow for a finding on preclusion of wrongfulness. The Respondent’s 
perception of extreme adverse effects, however, is understandable, and in that 
light the plea of necessity or emergency cannot be considered as an abuse of 
rights as the Claimant has argued.790  

 
As regards the requirement of a ‘grave and imminent peril’, as required by Article 25(1)(a), the 
Tribunal observed: 

                                                 
785  Ibid., para. 315. 
786  Ibid., para. 316. 
787  Ibid., para. 317. 
788  Ibid., para. 318. 
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[h]ere again the Tribunal is persuaded that the situation was difficult enough to 
justify the government taking action to prevent a worsening of the situation and 
the danger of total economic collapse. But neither does the relative effect of the 
crisis allow here for a finding in terms of preclusion of wrongfulness.791 
 

Turning to the question of whether the measures were the ‘only way’ for the State to safeguard its 
essential interests, the Tribunal observed that this was ‘indeed debatable’, and made reference to 
the Commentary to Article 25: 
 

[T]he views of the parties and distinguished economists are wide apart on this 
matter, ranging from the support of those measures to the discussion of a variety 
of alternatives, including dollariazation of the economy, granting of direct 
subsidies to the affected population or industries and many others.  Which of 
these policy alternative would have been better is a decision beyond the scope of 
the Tribunal’s task, which is to establish whether there was only one way or 
various ways and thus whether the requirements for the preclusion of 
wrongfulness have or have not been met.  
 
The International Law Commission’s comment to the effect that the plea of 
necessity is ‘excluded if there are other (otherwise lawful) means available, even if 
they may be more costly or less convenient,’ is persuasive in assisting this Tribunal 
in concluding that the measures adopted were not the only steps available.792  
 

It is notable that in this regard the Tribunal did not go on to assess whether the other solutions 
suggested would have been ‘otherwise lawful’, but appears to merely have concluded, without any 
debate, that this was the case in relation to at least some of the other suggested alternative 
measures available. 
 
The Tribunal next turned to the requirement contained in Article 25(1)(b) that the measure 
adopted not seriously impair an interest of the State or States to which the obligation exists. In this 
regard, the Tribunal noted 
 

[a]s the specific obligations towards another State are embodied in the Treaty, this 
question will be examined in the context of the applicable treaty provisions. It 
does not appear, however, that the essential interest of the international 
community as a whole was affected in any relevant way, nor that a peremptory 
norm of international law might have been compromised, a situation governed by 
Article 26 of the Articles.793  
 

The Tribunal returned to the question of whether the measures had seriously impaired an interest 
of the State to which the obligation was owed in the context of its consideration of Article XI of the 
BIT exempting from the scope of the BIT the adoption of measures by a State party ‘necessary for 
the maintenance of public order, the fulfillment of its obligations with respect to the maintenance 
or restoration of international peace or security, or the protection of its own essential security 
interests.’ In that regard, the Tribunal observed: 
 

[a] second issue the Tribunal must determine is whether, as discussed n the 
context of Article 25 of the Articles on State Responsibility, the act in question 
does not seriously impair an essential interest of the State or States towards which 
the obligation exists.  If the Treaty was made to protect investors it must be 

                                                 
791  Ibid., para. 322 
792  Ibid., para. 323–324, referring to Commentary to Article 25, paragraph (15)  
793  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
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assumed that this is an important interest of the States parties. Whether it is an 
essential interest is difficult to say, particularly at a time when this interest appears 
occasionally to be dwindling. 
 
However, be that as it may, the fact is that this particular kind of treaty is also of 
interest to investors as they are specific beneficiaries and for investors the matter 
is indeed essential. For the purpose of this case, and looking at the Treaty just in 
the context of its States parties, the Tribunal concludes that it does not appear 
that an essential interest of the State to which the obligation exists has been 
impaired, nor have those of the international community as a whole. Accordingly, 
the plea of necessity would not be precluded on this count.794 
 

Turning to the conditions contained in Article 25(2), the Tribunal made reference to the 
Commission’s Commentary, in stating that:  

 
[…] the use of the expression ‘in any case’ in the opening of the text means that 
each of these limits must be considered over and above the conditions of 
paragraph 1.795   

 
In relation to the question of whether the international obligations in question excluded reliance 
on the state of necessity for the purposes of Article 25(2)(a), the Tribunal also addressed that issue 
later on in the decision, again in the context of its discussion of the ‘emergency’ provision 
contained in Article XI of the BIT.796 At the outset of its discussion of the issue, the Tribunal again 
relied on the Commentary to Article 25, noting: 
 

[t]here are of course treaties designed to be applied precisely in the case of 
necessity or emergency, such as those setting out humanitarian rules for situations 
of armed conflict. In those cases, as rightly explained in the Commentary to 
Article 25 of the Articles on State Responsibility, the plea of necessity is excluded 
by the very object and purpose of the treaty.797 
 

The Tribunal continued: 
 
[t]he Treaty in this case is clearly designed to protect investments at a time of 
economic difficulties or other circumstances leading to the adoption of adverse 
measures by the Government. The question is, however, how grave these 
economic difficulties might be. A severe crisis cannot necessarily be equated with 
a situation of total collapse. And in the absence of such profoundly serious 
conditions it is plainly clear that the Treaty will prevail over any plea of necessity.  
However, if such difficulties, without being catastrophic in and of themselves, 
nevertheless invite catastrophic conditions in terms of disruption and 
disintegration of society, or are likely to lead to a total breakdown of the 
economy, emergency and necessity might acquire a different meaning. 
 
[…] the Tribunal is convinced that the Argentine crisis was severe but did not 
result in total economic and social collapse. When the Argentine crisis is 
compared to other contemporary crises affecting countries in different regions of 
the world it may be noted that such other crises have not led to the derogation of 
international contractual or treaty obligations. Renegotiation, adaptation and 

                                                 
794  Ibid., para. 358. 
795  Ibid., para. 326, referring to Commentary to Article 25, paragraph (19). 
796  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
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postponement have occurred but the essence of the international obligations has 
been kept intact. 
 
[…] while the crisis in and of itself might not be characterized as catastrophic and 
while there was therefore not a situation of force majeure that left no other 
option open, neither can it be held that the crisis was of no consequence and 
that business could have continued as usual, as some of the Claimant’s arguments 
seem to suggest. Just as the Tribunal concluded when the situation under 
domestic law was considered, there were certain consequences stemming from 
the crisis. And while not excusing liability or precluding wrongfulness from the 
legal point of view they ought nevertheless to be considered by the Tribunal 
when determining compensation.798 

 
A little later in its discussion of Article XI, the Tribunal observed: 
 

[t]he third issue the Tribunal must determine is whether Article XI of the Treaty 
can be interpreted in such a way as to provide that it includes economic 
emergency as an essential security interest. While the text of the Article does not 
refer to economic crises or difficulties of that particular kind, as concluded above, 
there is nothing in the context of customary international law or the object and 
purpose of the Treaty that could on its own exclude major economic crises from 
the scope of Article XI.  
 
It must also be kept in mind that the scope of a given bilateral treaty, such as this, 
should normally be understood and interpreted as attending to the concerns of 
both parties. If the concept of essential security interests were to be limited to 
immediate political and national security concerns, particularly of an international 
character, and were to exclude other interests, for example, major economic 
emergencies, it could well result in an unbalanced understanding of Article XI. 
Such an approach would not be entirely consistent with the rules governing the 
interpretation of treaties. 
 
Again, the issue is then to establish how grave an economic crisis must be so as to 
qualify as an essential security interest, a matter discussed above.799  

 
In relation to the second condition contained in Article 25(2), namely that the State in question 
must not have contributed to the situation of necessity, the Tribunal observed, referring to the 
Commentary to Article 25: 
 

[t]he Commentary clarifies that this contribution must be ‘sufficiently substantial 
and not merely incidental or peripheral’. In spite of the view of the parties 
claiming that all factors contributing to the crisis were either endogenous or 
exogenous, the Tribunal is again persuaded that similar to what is the case in 
most crises of this kind the roots extend both ways and include a number of 
domestic as well as international dimensions. This is the unavoidable 
consequence of the operation of a global economy where domestic and 
international factors interact.800 
 

The Tribunal continued: 
 

                                                 
798  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
paras. 354–356 
799  Ibid., paras. 359–361. 
800  Ibid., para. 328, referring to Commentary to Article 25, paragraph (20). 
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[t]he issue, however, is whether the contribution to the crisis by Argentina has or 
has not been sufficiently substantial. The Tribunal, when reviewing the 
circumstances of the present dispute, must conclude that this was the case. The 
crisis was not of the making of one particular administration and found its roots in 
the earlier crisis of the 1980s and evolving governmental policies of the 1990s 
that reached a zenith in 2002 and thereafter. Therefore, the Tribunal observes 
that government policies and their shortcomings significantly contributed to the 
crisis and the emergency and while exogenous factors did fuel additional 
difficulties they do not exempt the Respondent from its responsibility in the 
matter.801 

 
In summarising its overall conclusions as to the existence of a state of necessity, the Tribunal 
recalled the reference by the International Court of Justice in Gabčíkovo-Nagymaros Project to the 
International Law Commission’s view in relation to the provision that became Article 25 that all of 
the conditions for the state of necessity had to be present ‘cumulatively’ before the wrongfulness of 
a conduct in breach of the State’s international obligation would be precluded.802 The Tribunal 
accordingly held that, in the light of its findings in relation to the several elements, the state of 
necessity was not made out: 

 
[i]n the present case there are, as concluded, elements of necessity partially 
present here and there but when the various elements, conditions and limits are 
examined as a whole it cannot be concluded that all such elements meet the 
cumulative test. This in itself leads to the inevitable conclusion that the 
requirements of necessity under customary international law have not been fully 
met so as to preclude the wrongfulness of the acts.803   
 

Necessity was similarly raised as a circumstance precluding wrongfulness in LG&E Energy Corp., 
LG&E Capital Corp., LG&E International Inc. v Argentine Republic.804 The Tribunal concluded that, 
other things being equal, the measures adopted by Argentina would have breached the umbrella 
clause and the standard of fair and equitable treatment, and were discriminatory, although it held 
that they were not arbitrary and were not expropriatory.  However, in contrast to the Tribunal in 
CMS, here the Tribunal held that Argentina was ‘excused […] from liability for any breaches of the 
Treaty’805 in the period between 1 December 2001 and 26 April 2003 under the ‘emergency’ 
clause contained in Article XI of the BIT (also at issue in CMS), due to the existence of ‘a period of 
crisis during which it was necessary to enact measures to maintain public order and protect its 
essential security interests.’806  The Tribunal referred to that period as one of ‘state of necessity’.807 
 
Having reached that result, the Tribunal went on to observe that its conclusion in that regard found 
support in the state of necessity under customary international law, and in that context referred to 
Article 25 of the Articles, which it quoted in a footnote: 
 

[t]he concept of excusing a State for the responsibility for violation of its 
international obligations during what is called a ‘state of necessity’ or ‘state of 
emergency’ also exists in international law. While the Tribunal considers that the 
protections afforded by Article XI have been triggered in this case, and are 

                                                 
801  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
para. 329.  
802  Ibid., para. 330, referring to Gabčíkovo-Nagymaros Project (Hungary/Slovakia), ICJ Reports 1997, p. 7, at pp. 
40–41 paras. 51–52, itself referring to the Commission’s draft Commentary in relation to the provision as adopted on first 
reading: ILC Yearbook 1980, Vol. II(2), p. 51, para. 40. 
803  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
para. 331. 
804  LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentine Republic (ICSID Case No. 
ARB/02/1), Decision on Liability of 3 October 2006. 
805  Ibid., para. 229; see also para. 245. 
806  Ibid., para. 226. 
807  Ibid., para. 227. 
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sufficient to excuse Argentina’s liability, the Tribunal recognizes that satisfaction 
of the state of necessity standard as it exists in international law (reflected in 
Article 25 of the ILC’s Draft Articles on State Responsibility) supports the 
Tribunal’s conclusion.808 
 

The Tribunal went on to make a number of general comments as to the state of necessity under 
customary international law, interspersed with references to the ILC’s work on the state of 
necessity, as eventually embodied in Article 25, but curiously omitting any reference to the 
Commission’s Commentary as adopted on second reading. The Tribunal first noted that: 
 

[i]n international law, a state of necessity is marked by certain characteristics that 
must be present in order for a State to invoke this defense. As articulated by 
Roberto Ago, one of the mentors of the draft articles on State Responsibility, a 
state of necessity is identified by those conditions in which a State is threatened 
by a serious danger to its existence, to its political or economic survival, to the 
possibility of maintaining its essential services in operation, to the preservation of 
its internal peace, or to the survival of part of its territory. In other words, the 
State must be dealing with interests that are essential or particularly important. 
 
The United Nations Organization has understood that the invocation of a state of 
necessity depends on the concurrent existence of three circumstances, namely: a 
danger to the survival of the State, and not for its interests, is necessary; that 
danger must not have been created by the acting State; finally, the danger should 
be serious and imminent, so that there are no other means of avoiding it.  
 
The concept of state of necessity and the requirements for its admissibility lead to 
the idea of prevention: the State covers itself against the risk of suffering certain 
damages. Hence, the possibility of alleging the state of necessity is closely bound 
by the requirement that there should be a serious and imminent threat and no 
means to avoid it. Such circumstances, in principle, have been left to the State’s 
subjective appreciation, a conclusion accepted by the International Law 
Commission. Nevertheless, the Commission was well aware of the fact that this 
exception, requiring admissibility, has been frequently abused by States, thus 
opening up a very easy opportunity to violate the international law with impunity. 
The Commission has set in its draft articles on State responsibility very restrictive 
conditions to account for its admissibility, reducing such subjectivity. 
 
James Crawford, who was rapporteur of the Draft Articles approved in 2001, 
noted that when a State invokes the state of necessity, it has full knowledge of the 
fact that it deliberately chooses a procedure that does not abide an international 
obligation. [sic] This deliberate action on the part of the State is therefore subject 
to the requirements of Article 25 of the Draft Articles, which must concur jointly 
and without which it is not possible to exclude under international law the 
wrongfulness of a State’s act that violates an international obligation.809 

 
Turning to address the question whether the requirements contained in Article 25 for invocation of 
a state of necessity had been fulfilled, the Tribunal observed: 
 

[t]aking each element in turn, article 25 requires first that the act must be the only 
means available to the State in order to protect an interest. According to S.P. 

                                                 
808  Ibid., para. 245, and note 62. In the footnote, the Tribunal set out the text of Article 25. The Tribunal also noted 
‘The ILC’s Draft Articles, after some debate regarding the original prepared under the auspices of the Society of Nations in 
1930, was abandoned and then resumed by the General Assembly in 1963. Its definitive version, due mainly to the works 
of Mssrs. Roberto Ago, Willem Riphagen and Gaetano Arangio-Ruiz, was approved in 1981 and subject to a revision in 
1998, which was approved in 2001, during the 85th plenary session of the United Nations’ General Assembly.’ 
809  Ibid., paras. 246–248. 
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Jagota, a member of the Commission, such requirement implies that it has not 
been possible for the State to ‘avoid by any other means, even a much more 
onerous one that could have been adopted and maintained the respect of 
international obligations. The State must have exhausted all possible legal means 
before being forced to act as it does.’ Any act that goes beyond the limits of what 
is strictly necessary ‘may not be considered as no longer being, as such, a 
wrongful act, even if justification of the necessity may have been admitted.’ 
  
The interest subject to protection also must be essential for the State. What 
qualifies as an ‘essential’ interest is not limited to those interests referring to the 
State’s existence. As evidence demonstrates, economic, financial or those 
interests related to the protection of the State against any danger seriously 
compromising its internal or external situation, are also considered essential 
interests. Roberto Ago has stated that essential interests include those related to 
‘different matters such as the economy, ecology or other.’ Julio Barboza affirmed 
that the threat to an essential interest would be identified by considering, among 
other things, ‘a serious threat against the existence of the State, against its political 
or economic survival, against the maintenance of its essential services and 
operational possibilities, or against the conservation of internal peace or its 
territory’s ecology.’ 
 
The interest must be threatened by a serious and imminent Danger. The threat, 
according to Roberto Ago, ‘must be ‘extremely grave’ and ‘imminent.’’ In this 
respect, James Crawford has opined that the danger must be established 
objectively and not only deemed possible. It must be imminent in the sense that 
it will soon occur. 
 
The action taken by the State may not seriously impair another State’s interest. In 
this respect, the Commission has observed that the interest sacrificed for the sake 
of necessity must be, evidently, less important than the interest sought to be 
preserved through the action. The idea is to prevent against the possibility of 
invoking the state of necessity only for the safeguard of a non-essential interest.  
 
The international obligation at issue must allow invocation of the state of 
necessity. The inclusion of an article authorizing the state of necessity in a 
bilateral investment treaty constitutes the acceptance, in the relations between 
States, of the possibility that one of them may invoke the state of necessity. 
 
The State must not have contributed to the production of the state of necessity. It 
seems logical that if the State has contributed to cause the emergency, it should 
be prevented from invoking the state of necessity. If there is fault by the State, the 
exception disappears, since in such case the causal relationship between the 
State’s act and the damage caused is produced.810  

 
Having made those observations, the Tribunal went on to apply the requirements for necessity in 
Article 25 to the circumstances of the case; it briefly concluded that those requirements were 
fulfilled: 

 
[…] in the first place, Claimants have not proved that Argentina has contributed 
to cause the severe crisis faced by the country; secondly, the attitude adopted by 
the Argentine Government has shown a desire to slow down by all the means 
available the severity of the crisis. 
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The essential interests of the Argentine State were threatened in December 2001. 
It faced an extremely serious threat to its existence, its political and economic 
survival, to the possibility of maintaining its essential services in operation, and to 
the preservation of its internal peace. There is no serious evidence in the record 
that Argentina contributed to the crisis resulting in the state of necessity. In this 
circumstances [sic], an economic recovery package was the only means to 
respond to the crisis. Although there may have been a number of ways to draft 
the economic recovery plan, the evidence before the Tribunal demonstrates that 
an across-the-board response was necessary, and the tariffs on public utilities had 
to be addressed. It cannot be said that any other State’s rights were seriously 
impaired by the measures taken by Argentina during the crisis. Finally, as 
addressed above, Article XI of the Treaty exempts Argentina of responsibility for 
measures enacted during the state of necessity.811 

 
The Tribunal’s analysis in this regard is somewhat cursory in its assessment of whether the 
conditions for necessity were fulfilled.  It is also somewhat surprising given that the decision was 
unanimous, and one of the members of the Tribunal had also participated in the (unanimous) 
decision in CMS, which had reached a diametrically opposite conclusion on a number of those 
issues, including whether the crisis threatened an essential interest of Argentina, whether Argentina 
had contributed to the crisis, and whether the measures adopted were the only way for it to face 
the crisis.   
 
The Tribunal’s decision is also somewhat ambiguous as whether it was purporting to find that the 
state of necessity as a matter of customary international law, as embodied in Article 25, had in fact 
been made out. Certain passages may be read as suggesting only that the fulfilment of the 
elements of the customary international law rule supported the Tribunal’s conclusion that 
Argentina’s actions were exempted from liability under the ‘emergency’ provision of the BIT.  The 
Tribunal concluded its discussion of Article 25 by observing: 
 

[w]hile this analysis concerning article 25 of the draft articles on State 
responsibility alone does not establish Argentina’s defence, it supports the 
Tribunal’s analysis with regard to the meaning of article XI’s requirement that the 
measures implemented by Argentina had to have been necessary either for the 
maintenance of public order or the protection of its own essential security 
interests.812 

 
On the other hand, in the paragraphs immediately following that passage, the Tribunal observed:  
 

[h]aving found that the requirements for invoking the state of necessity were 
satisfied, the Tribunal considers that it is the factor excluding the State from its 
liability vis-à-vis the damage caused as a result of the measures adopted by 
Argentina in response to the severe crisis suffered by the country. 
 
Following this interpretation the Tribunal considers that article XI establishes the 
state of necessity as a ground for exclusion from wrongfulness of an act of the 
State, and therefore, the State is exempted from liability.813  
 

However this may be, it is clear that the actual ground of decision was that the state of necessity 
had been established for the purposes of Article XI of the BIT, and that Argentina’s liability was 
therefore excluded in relation to the relevant period. 
 

                                                 
811  Ibid., paras. 256–257. 
812  Ibid., para. 259 
813  Ibid., paras. 260–261. 
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In Enron and Ponderosa Assets v Argentine Republic,814 a further case arising out of the Argentine 
financial crisis, Argentina again relied on the state of necessity as precluding liability, arguing that: 
 

[the] state of necessity is consolidated under international law as a concept 
precluding wrongfulness of the measures adopted in its context and exempting 
the State from international responsibility.815 

 
In this regard, Argentina again made reference, inter alia, to Article 25 of the Articles. As in CMS, 
the claimant likewise relied on Article 25 as representing customary international law, although 
disputing that the conditions contained therein had been made out.816 
 
The Tribunal concluded that Argentina had violated its obligations under the fair and equitable 
treatment standard and the umbrella clause contained in the applicable BIT. It then went on to 
address the State of necessity, in terms which at time echo those of the Tribunal in CMS.817  At the 
outset of its analysis of the parties’ arguments in relation to necessity, the Tribunal stated that its:  

 
[…] understanding of Article 25 of the Articles on State Responsibility to the effect 
that it reflects the state of customary international law on the matter, is not 
different from the view of the parties in this respect. This is not to say that the 
Articles are a treaty or even a part of customary law themselves; it is simply the 
learned and systematic expression of the development of the law on state of 
necessity by decisions of courts and tribunals and other sources along a long 
period of time.818 
 

The Tribunal then proceeded to set out Article 25 in full, before commenting: 
 

[t]here is no disagreement either about the fact that state of necessity is a most 
exceptional remedy subject to very strict conditions because otherwise it would 
open the door to elude any international obligation. Article 25 accordingly begins 
by cautioning that the state of necessity ‘may not be invoked’ unless such 
conditions are met. Whether in fact the invocation of state of necessity in the 
Respondent’s case meets those conditions is the difficult task the Tribunal must 
now undertake.819 

 
The Tribunal then turned to examine each of the conditions contained in Article 25 for the 
operation of a state of necessity as a circumstance precluding wrongfulness; in this regard, the 
influence of the decision of the Tribunal in CMS is again clear: 
 

[t]he first condition Article 25 sets out is that the act in question must be the only 
way for the State to safeguard an essential interest against a grave and imminent 
peril. The Tribunal must accordingly establish whether the Argentine crisis 
qualified as affecting an essential interest of the State. The opinions of experts are 
sharply divided on this issue, ranging from those that consider the crisis had 
gargantuan and catastrophic proportions to those that believe that it was not 
different from many other contemporary situations of crisis around the world. 
 

                                                 
814  Enron Corporation and Ponderosa Assets L.P. v Argentine Republic (ICSID Case No. ARB/01/3), Award of 22 
May 2007. 
815  Ibid., para. 294 
816  Ibid., para. 299 
817  It may be noted that, in common with the Tribunal in LG&E, the Enron and Ponderosa tribunal consisted of a 
member who had also been a member of the CMS tribunal, albeit that the common member was different in the two 
cases. A different member of the Enron tribunal had also sat on the LG&E tribunal. 
818  Ibid., para. 303. 
819  Ibid., para. 304. 
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The Tribunal has no doubt that there was a severe crisis and that in such context 
it was unlikely that business could have continued as usual. Yet, the argument 
that such a situation compromised the very existence of the State and its 
independence so as to qualify as involving an essential interest of the State is not 
convincing. Questions of public order and social unrest could be handled as in 
fact they were, just as questions of political stabilization were handled under the 
constitutional arrangements in force.  
 
This issue is in turn connected with the existence of a grave and imminent peril 
that could threaten that essential interest. While the government had the duty to 
prevent the worsening of the situation and could not simply leave events to 
follow their own course, there is no convincing evidence that the events were out 
of control or had become unmanageable. 
 
It is thus quite evident that measures had to be adopted to offset the unfolding 
crisis. Whether the measures taken under the Emergency Law were the ‘only 
way’ to achieve this result and no other alternative was available, is also a 
question on which the parties and their experts are profoundly divided, as noted 
above. A rather sad world comparative experience in the handling of economic 
crises, shows that there are always many approaches to address and correct such 
critical events, and it is difficult to justify that none of them were available in the 
Argentine case. 
 
While one or other party would like the Tribunal to point out which alternative 
was recommendable, it is not the task of the Tribunal to substitute for the 
governmental determination of economic choices, only to determine whether the 
choice made was the only way available, and this does not appear to be the case.  
 
Article 25 next requires that the measures in question do not seriously impair the 
interest of State or States toward which the obligations exists, or of the 
international community as a whole. The interest of the international community 
does not appear to be in any way impaired in this context as it is rather an 
interest of a general kind. That of other States will be discussed below in 
connection with the Treaty obligations. At that point it will also be discussed 
whether the Treaty excludes necessity, which is another condition peremptorily 
laid down under the Article in comment.820 

 
As to the first of those two questions, the Tribunal later noted, in the context of its discussion of the 
‘emergency’ clause contained in Article XI of the applicable BIT, that:  
 

[t]he Tribunal explained above that it would consider the requirement of Article 
25 of the Articles on State Responsibility as to the act not seriously impairing an 
essential interest of the State towards which the obligation exists in the context of 
the Treaty obligations. In light of the discussion above about changing 
interpretations, it does not appear that the invocation by Argentina of Article XI, 
or state of necessity generally, would be taken by the other party to mean that 
such impairment does arise. 
 
Be that as it may, in the context of investment treaties there is still the need to 
take into consideration the interests of the private entities who are the ultimate 
beneficiaries of those obligations […] The essential interest of the Claimants 
would certainly be seriously impaired by the operation of Article XI or state of 
necessity in this case.821 
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The Tribunal further observed that an additional condition envisaged by Article 25:  

 
[…] is that the State cannot invoke necessity if it has contributed to the situation 
of necessity. This is of course the expression of a general principle of law devised 
to prevent a party taking legal advantage of its own fault. Although each party 
claims that the factors precipitating the crisis were either endogenous or 
exogenous, the truth seems to be somewhere in between with both kind of 
factors having intervened, as in the end it has been so recognized by both the 
Government of Argentina and international organizations and foreign 
governments.  
 
This means that to an extent there has been a substantial contribution of the State 
to the situation of necessity and that it cannot be claimed that the burden falls 
entirely on exogenous factors. This has not been the making of a particular 
administration as it is a problem that had been compounding its effects for a 
decade, but still the State must answer as a whole. 822 

 
In its conclusion on the question of the state of necessity under customary international law, the 
Tribunal concluded: 
 

[t]he Tribunal must note in addition that as held in the Gabcíkovo-Nagymaros 
decision, with reference to the work of the International Law Commission, the 
various conditions discussed above must be cumulatively met, which brings the 
standard governing the invocation of state of necessity to a still higher echelon. In 
light of the various elements that have been examined, the Tribunal concludes 
that the requirements of the state of necessity under customary international law 
have not been fully met in this case.823 
 

Reference was also made to Article 25 of the Articles in the Tribunal’s discussion of reliance on the 
‘emergency’ clause contained in Article XI of the applicable BIT. In interpreting the provision in 
question, the Tribunal observed that:  
 

[…] the object and purpose of the Treaty is, as a general proposition, to apply in 
situations of economic difficulty and hardship that require the protection of the 
international guaranteed rights of its beneficiaries. To this extent, any 
interpretation resulting in an escape route from the obligations defined cannot be 
easily reconciled with that object and purpose. Accordingly, a restrictive 
interpretation of any such alternative is mandatory.824 

 
Having rejected an argument that ascertainment of fulfilment of the conditions contained in Article 
XI was self-judging, and having concluded that it was therefore required to examine whether the 
conditions were in fact met,825 the Tribunal observed that: 
 

[…] the Treaty does not define what is to be understood by essential security 
interest, just as it does not contain either a definition concerning the maintenance 
of international peace and security. The specific meaning of these concepts and 
the conditions for their application must be searched for elsewhere. In respect of 
international peace and security this task is rendered easier by the fact that the 
parties themselves agreed that its meaning is to be found in the context of the 
obligations under the Charter of the United Nations, as provided in Article 6 of 
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the Protocol to the Treaty. The situation is more complex in respect of security 
interests because there is no specific guidance to this effect under the Treaty. This 
is what makes necessary to rely on the requirements of state of necessity under 
customary international law, as outlined above in connection with their 
expression in Article 25 of the Articles on State Responsibility, so as to evaluate 
whether such requirements have been met in this case.826 

 
The Tribunal further rejected an argument that the emergency provision contained in Article XI of 
the BIT constituted a lex specialis in relation to customary international law; in this regard, the 
Tribunal observed: 

 
[t]his is no doubt correct in terms that a treaty regime specifically dealing with a 
given matter will prevail over more general rules of customary law. Had this been 
the case here the Tribunal would have started out its considerations on the basis 
of the Treaty provision and would have resorted to the Articles on State 
Responsibility only as a supplementary means. But the problem is that the Treaty 
itself did not deal with these elements. The Treaty thus becomes inseparable from 
the customary law standard insofar as the conditions for the operation of state of 
necessity are concerned. As concluded above, such requirements and conditions 
have not been fully met in the instant case.827 

 
In conclusion, in rejecting Argentina’s reliance on Article XI of the BIT, the Tribunal stated: 
 

[a]s the Tribunal has found above that the crisis invoked does not meet the 
customary law requirements of Article 25 of the Articles on State Responsibility, 
thus concluding that necessity or emergency are not conducive to the preclusion 
of wrongfulness, there is no need to undertake a further judicial review under 
Article XI as this Article does not set out conditions different from customary law 
in this respect.828 

 
The Tribunal however stressed that: 
 

[j]udicial determination of the compliance with the requirements of international 
law in this matter should not be understood as if arbitral tribunals might be 
wishing to substitute for the functions of the sovereign State, but simply responds 
to the duty that in applying international law they cannot fail to give effect to legal 
commitments that are binding on the parties and interpret the rules accordingly, 
unless this derogation is expressly agreed to.829 

 
In the subsequent case of Sempra Energy International and Argentine Republic,830 the Tribunal was 
again faced with a plea of necessity by Argentina.  The Tribunal’s discussion of that issue is similar 
to that in Enron, with some paragraphs of its discussion being near identical, although there are 
some differences.831  As in Enron, the Tribunal commenced its discussion of the state of necessity, 
prior to setting out the text of Article 25,  by stating that  
 

[i]t shares the parties’ understanding of Article 25 of the Articles on State 
Responsibility as reflecting the state of customary international law on the matter. 
This is not to say that the Articles are a treaty or even themselves a part of 
customary law. They are simply the learned and systematic expression of the law 
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on state of necessity developed by courts, tribunals and other sources over a long 
period of time.  
 
[…] 
 
There is no disagreement either about the fact that a state of necessity is a most 
exceptional remedy that is subject to very strict conditions because otherwise it 
would open the door to States to elude compliance with any international 
obligation. Article 25 accordingly begins by cautioning that the state of necessity 
‘may not be invoked’ unless such conditions are met. Whether in fact the 
Respondent’s invocation of a state of necessity meets those conditions is the 
difficult task that the Tribunal must now undertake.832 

 
The Tribunal then commented upon the decisions in LG&E, CMS and Enron: 

 
[t]he Tribunal has examined with particular attention the recent decision on 
Liability and subsequent award on damages in the LG&E case as they have dealt 
with mostly identical questions concerning emergency and state of necessity. The 
decision on liability has been contrasted with the finding of the Tribunal in CMS. 
While two arbitrators sitting in the present case were also members of the tribunal 
in the CMS case the matter has been examined anew. This Tribunal must note, 
first, that in addition to differences in the legal interpretation of the Treaty in this 
context, an important question that distinguishes the LG&E decision on liability 
from CMS, and for that matter also from the recent award in Enron, lies in the 
assessment of the facts. While the CMS and Enron tribunals have not been 
persuaded by the severity of the Argentine crisis as a factor capable of triggering 
the state of necessity, LG&E has considered the situation in a different light and 
justified the invocation of emergency and necessity, albeit for a limited period of 
time. This Tribunal, however, is not any more persuaded than the CMS and 
Enron tribunals about the crisis justifying the operation of emergency and 
necessity, although it also readily accepts that the changed economic conditions 
have an influence on the questions of valuation and compensation, as will be 
examined further below.833 

 
The Tribunal then proceeded to discuss the various conditions contained in Article 25, again in 
terms similar to those used in its decision by the Tribunal in Enron, itself similar in some regards to 
the discussion in CMS: 
 

[t]he first condition which Article 25 sets out is that the act in question must be 
the only way for the State to safeguard an essential interest against a grave and 
imminent peril. The Tribunal must accordingly establish whether the Argentine 
crisis qualified as one affecting an essential interest of the State. The opinions of 
experts are sharply divided on this issue. They range from those that consider the 
crisis as having had gargantuan and catastrophic proportions, to those that believe 
that it was no different from many other contemporary crisis situations around the 
world.834  
 
The Tribunal has no doubt that there was a severe crisis, and that in such a 
context it was unlikely that business could have continued as usual. Yet, the 
argument that such a situation compromised the very existence of the State and 
its independence, and thereby qualified as one involving an essential State 
interest, is not convincing. Questions of public order and social unrest could have 
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been handled, as in fact they were, just as questions of political stabilization were 
handled under the constitutional arrangements in force. 
 
This issue is in turn connected with the alleged existence of a grave and imminent 
peril that could threaten the essential interest. While the Government had a duty 
to prevent a worsening of the situation, and could not simply leave events to 
follow their own course, there is no convincing evidence that events were 
actually out of control or had become unmanageable. 
 
It is thus quite evident that measures had to be adopted to offset the unfolding 
crisis, but whether the measures taken under the Emergency Law were the ‘only 
way’ to achieve this result, and whether no other alternative was available, are 
questions on which the parties and their experts are profoundly divided, as noted 
above. A rather sad global comparison of experiences in the handling of 
economic crises shows that there are always many approaches to addressing and 
resolving such critical events. It is therefore difficult to justify the position that only 
one of them was available in the Argentine case. 
 
While one or the other party would like the Tribunal to point out which 
alternative was recommendable, it is not the task of the Tribunal to substitute its 
view for the Government’s choice between economic options. It is instead the 
Tribunal’s duty only to determine whether the choice made was the only one 
available, and this does not appear to have been the case. 
 
Article 25 next requires that the measures in question do not seriously impair the 
interests of a State or States toward which the obligations exist, or of the 
international community as a whole. The interest of the international community 
does not appear to be in any way impaired in this context, as it is an interest of a 
general kind. That of other States will be discussed below in connection with the 
Treaty obligations. At that point, it will also be discussed whether the Treaty 
excludes necessity, this being another condition peremptorily laid down by the 
Article.835 

 
Following the approach of the Tribunals in CMS and Enron, those questions were dealt with at a 
later stage in the decision in the context of discussion of Argentina’s reliance on the ‘emergency’ 
clause contained in Article XI of the BIT. The Tribunal’s findings in relation to the first of the 
questions, namely whether the invocation of necessity impaired the interests of other States, are 
again very similar to those of the Tribunal in Enron.  The Tribunal observed: 
 

[t]he Tribunal explained above that it would consider the requirement of Article 
25 of the Articles on State Responsibility, to the effect that the act in question not 
seriously impair an essential interest of the State towards which the obligation 
exists in the context of the Treaty obligations. In the light of the discussion above 
about changing interpretations, it does not appear that the Government’s 
invocation of Article XI or of a state of necessity generally would be taken by the 
other party to mean that such impairment arises. 
 
Be that as it may, in the context of investment treaties there is still the need to 
take into consideration the interests of the private entities who are the ultimate 
beneficiaries of those obligations […]. The essential interest of the Claimant 
would certainly be seriously impaired by the operation of Article XI or a state of 
necessity in this case.836  

                                                 
835  Ibid., para. 352. 
836  Ibid., paras. 390–391 cf. Enron Corporation and Ponderosa Assets L.P. v Argentine Republic (ICSID Case No. 
ARB/01/3), Award of 22 May 2007, para. 341–342. 
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In relation to the question of contribution of Argentina to the state of necessity, discussing that 
question in terms similar although slightly different to those used by the Tribunal in Enron, the 
Tribunal observed: 
 

[a] further condition that Article 25 imposes is that the State cannot invoke 
necessity if it has contributed to the situation giving rise to a state of necessity. 
This is of course the expression of a general principle of law devised to prevent a 
party from taking legal advantage of its own fault. In spite of the parties’ 
respective claims that the factors precipitating the crisis were either endogenous 
or exogenous, the truth seems to be somewhere in the middle, with both kinds of 
factors having intervened. This mix has in fact come to be generally recognized 
by experts, officials and international agencies. 
 
This means that there has to some extent been a substantial contribution of the 
State to the situation giving rise to the state of necessity, and that it therefore 
cannot be claimed that the burden falls entirely on exogenous factors. This state 
of affairs has not been the making of a particular administration, given that it was 
a problem which had been compounding its effects for a decade. Still, the State 
must answer for it as a whole.  
 
The Tribunal must note in addition that, as held in the Gabcíkovo-Nagymaros 
decision with reference to the work of the International Law Commission, the 
various conditions discussed above must be cumulatively met. This brings the 
standard governing the invocation of necessity to a still higher echelon. In the 
light of the various elements examined above, the Tribunal concludes that the 
requirements for a state of necessity under customary international law have not 
been fully met in this case.837 

 
As in Enron, the Tribunal also dealt with Argentina’s reliance on the ‘emergency’ clause contained 
in Article XI of the BIT; the Tribunal’s discussion in this regard has certain points of similarity to that 
of the Tribunal in the Enron case, but there are also significant differences. 
 
Having considered, as the Tribunal in Enron had done, that a restrictive interpretation of Article XI 
of the BIT was necessary in light of the object and purpose of the BIT, the Tribunal observed that: 
 

[t]here is nothing that would prevent an interpretation allowing for the inclusion 
of economic emergency in the context of Article XI. Essential security interests 
can eventually encompass situations other than the traditional military threats for 
which the institution found its origins in customary law. However, to conclude 
that such a determination is self-judging would definitely be inconsistent with the 
object and purpose noted. In fact, the Treaty would be deprived of any 
substantive meaning. 
 
In addition, in view of the fact that the Treaty does not define what is to be 
understood by an ‘essential security interest,’ the requirements for a state of 
necessity under customary international law, as outlined above in connection 
with their expression in Article 25 of the Articles on State Responsibility, become 
relevant to the matter of establishing whether the necessary conditions have been 
met for its invocation under the Treaty. Different might have been the case if the 
Treaty had defined this concept and the conditions for its exercise, but this was 
not the case. 
 

                                                 
837  Sempra Energy International and Argentine Republic (ICSID Case No. ARB/02/16), Award of 28 September 
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The Tribunal notes that in the view of Dean Slaughter and Professor Burke-White, 
which the Respondent shares, the CMS award was mistaken in that it discussed 
Article XI in connection with necessity under customary law. This Tribunal 
believes, however, that the Treaty provision is inseparable from the customary 
law standard insofar as the definition of necessity and the conditions for its 
operation are concerned, given that it is under customary law that such elements 
have been defined. Similarly, the Treaty does not contain a definition concerning 
either the maintenance of international peace and security, or the conditions for 
its operation. Reference is instead made to the Charter of the United Nations in 
Article 6 of the Protocol to the Treaty.838  
 

As to the argument that Article XI constituted lex specialis and was separate and different from the 
customary international law relating to necessity, the Tribunal observed: 
 

[i]t is no doubt correct to conclude that a treaty regime specifically dealing with a 
given matter will prevail over more general rules of customary law. The problem 
here, however, is that the Treaty itself did not deal with the legal elements 
necessary for the legitimate invocation of a state of necessity. The rule governing 
such questions will thus be found under customary law. As concluded above, 
such requirements and conditions have not been fully met in this case. Moreover, 
the view of the Respondent’s legal expert, as expressed at the hearing, contradicts 
the Respondent’s argument that the Treaty standards are not more favorable than 
those of customary law, and at the most should be equated with the international 
minimum standard. The Tribunal does not believe that the intention of the parties 
can be described in the terms which the expert has used, as there is no indication 
that such was the case. Nor does the Tribunal believe that because Article XI did 
not make an express reference to customary law, this source of rights and 
obligations becomes inapplicable. International law is not a fragmented body of 
law as far as basic principles are concerned and necessity is no doubt one such 
basic principle.839 
 

In conclusion, the Tribunal rejected Argentina’s reliance on Article XI on the basis that the 
conditions for necessity under customary international law had not been made out: 
 

[i]n the light of this discussion, the Tribunal concludes that Article XI is not self-
judging and that judicial review is not limited in its respect to an examination of 
whether its invocation, or the measures adopted, were taken in good faith. The 
judicial control must be a substantive one, and concerned with whether the 
requirements under customary law or the Treaty have been met and can thereby 
preclude wrongfulness. Since the Tribunal has found above that the crisis invoked 
does not meet the customary law requirements of Article 25 of the Articles on 
State Responsibility, it concludes that necessity or emergency is not conducive in 
this case to the preclusion of wrongfulness, and that there is no need to 
undertake a further judicial review under Article XI given that this Article does not 
set out conditions different from customary law in such regard. 
 
A judicial determination as to compliance with the requirements of international 
law in this matter should not be understood as suggesting that arbitral tribunals 
wish to substitute their views for the functions of sovereign States. Such a ruling 
instead simply responds to the Tribunal’s duty that, in applying international law, 
it cannot fail to give effect to legal commitments that are binding on the parties, 
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and must interpret the rules accordingly unless a derogation of those 
commitments has been expressly agreed to.840 
 

A matter of days before the decision in Sempra Energy was made public, the ad hoc Committee 
formed to hear Argentina’s application for annulment of the decision of the Tribunal in CMS Gas 
Transmission Company v Argentine Republic rendered its decision.841  That decision refers 
extensively to Article 25 of the Articles, and adopts a very different line to that taken by the various 
tribunals as to the relationship between the state of necessity under customary international law, as 
reflected in Article 25 of the Articles, and the ‘emergency’ clause contained in Article XI of the BIT. 
 
Argentina sought the annulment of the Award of the Tribunal in CMS in relation to necessity on 
the basis that the Tribunal had manifestly exceeded its powers, and had failed to state reasons. 
 
The ad hoc Committee examined the Tribunal’s findings in detail. Dealing first with the alleged 
failure by the Tribunal to state reasons for its rejection of Argentina’s defence based on Article XI of 
the Treaty, the ad hoc Committee observed: 
 

[t]he Tribunal considered that Article 25 of the ILC’s Articles on State 
Responsibility reflects customary international law in that field and examined one 
by one the conditions enumerated in that Article. It took a decision on each of 
them giving detailed reasons. It arrived to the conclusion that two of those 
conditions were not fulfilled, recalled that all conditions must be cumulatively 
satisfied and concluded that the requirement of necessity under customary 
international law had not been fully met. In that part of the Award, the Tribunal 
clearly stated its reasons and the Committee has no jurisdiction to consider 
whether, in doing so, the Tribunal made any error of fact or law. 
 
With respect to the defense based on Article XI of the BIT, the Tribunal examined 
the Parties’ arguments and concluded first that ‘there is nothing in the context of 
customary international law or the object and purpose of the Treaty that could on 
its own exclude major economic crises from the scope of Article XI.’ Then it 
addressed the debate which the parties had chosen to engage in as to whether 
Article XI is self-judging. The Tribunal concluded that under Article XI it had the 
authority to proceed to a substantive review and that ‘it must examine whether 
the state of necessity or emergency meet the conditions laid down by customary 
international law and the treaty provisions and whether it thus is or is not able to 
preclude wrongfulness.’ 
 
The problem is, however, that the Tribunal stopped there and did not provide 
any further reasoning at all in respect of its decision under Article XI. To some 
extent this can be understood in the light of the arguments developed at the time 
both by Argentina and CMS. […] CMS submitted that ‘Article XI is not self-judging 
and… its invocation is subject to satisfaction of the test of necessity under 
international law’. Argentina took the same approach, conflating ‘state of 
emergency’ and ‘state of necessity’ and adding that state of necessity is included 
in Article XI. 
 
Along those lines, the Tribunal evidently considered that Article XI was to be 
interpreted in the light of the customary international law concerning the state of 
necessity and that, if the conditions fixed under that law were not met, 
Argentina’s defense under Article XI was likewise to be rejected.  Accordingly, 
having considered the arguments eventually developed by the Parties with 
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respect to Article XI, it did not find it necessary to revert to its previous assessment 
concerning the application of customary international law and to repeat the 
conclusions it had arrived at during the course of examination of Argentina’s first 
defense.  
 
The motivation of the Award on this point is inadequate. The Tribunal should 
certainly have been more explicit in specifying, for instance, that the very same 
reasons which disqualified Argentina from relying on the general law of necessity 
meant that the measures it took could not be considered ‘necessary’ for the 
purpose of Article XI either.842 

 
Despite its view that the reasoning of the Tribunal in this regard was inadequate, the ad hoc 
Committee was of the view that the Award was not annullable on that basis: 
 

[b]oth Parties however understood the Award in that sense and, before the 
Committee, CMS noted that the Tribunal incorporated into its interpretation of 
the approach it had adopted to the law of state responsibility.  Argentina did not 
contest that point and only complained that the Tribunal did not ‘proceed to 
carry out the substantive examination’ which it rightly held was required. 
 
In the Committee’s view, although the motivation of the Award could certainly 
have been clearer, a careful reader can follow the implicit reasoning of the 
Tribunal […]. On this point, therefore, the submission of Argentina cannot be 
upheld.843 
 

Argentina’s second complaint in relation to the Tribunal’s reasoning as to necessity was that the 
Tribunal had assimilated the customary international rules relating to necessity with the question of 
the applicability of the emergency clause contained in Article XI of the BIT. In this regard, the ad 
hoc Committee observed that: 
 

[t]he Tribunal, as likewise the parties, assimilated the conditions necessary for the 
implementation of Article XI of the BIT to those concerning the existence of the 
state of necessity under customary international law. Moreover, following 
Argentina’s presentation, the Tribunal dealt with the defense based on customary 
law before dealing with the defense drawn from Article XI.844  

 
In discussing Argentina’s argument that, in doing so, the Tribunal had manifestly exceeded its 
powers, the ad hoc Committee first observed that there was: 
  

[…] some analogy in the language used in Article XI of the BIT and in Article 25 
of the ILC’s Articles on State Responsibility. The first text mentions ‘necessary’ 
measures and the second relates to the ‘state of necessity’.845 
 

However, in the view of the Committee, any similarity between the customary law of responsibility 
as embodied in Article 25 of the Articles and Article XI of the BIT ended there: 

  
[…] Article XI specifies the conditions under which the Treaty may be applied, 
whereas Article 25 is drafted in a negative way: it excludes the application of the 
state of necessity on the merits, unless certain stringent conditions are met. 
Moreover, Article XI is a threshold requirement: if it applies, the substantive 
obligations under the Treaty do not apply. By contrast, Article 25 is an excuse 

                                                 
842  Ibid., para. 123. 
843  Ibid., paras. 124–125. 
844  Ibid., para. 128. 
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which is only relevant once it has been decided that there has otherwise been a 
breach of those substantive obligations. 
 
Furthermore Article XI and Article 25 are substantively different. The first covers 
measures necessary for the maintenance of public order or the protection of each 
Party’s own essential security interests, without qualifying such measures. The 
second subordinates the state of necessity to four conditions. It requires for 
instance that the action taken ‘does not seriously impair an essential interest of 
the State or States towards which the obligation exists, or of the international 
community as a whole’, a condition which is foreign to Article XI. In other terms 
the requirements under Article XI are not the same as those under customary 
international law as codified by Article 25 […] On that point, the Tribunal made a 
manifest error of law. 
 
Those two texts having a different operation and content, it was necessary for the 
Tribunal to take a position on their relationship and to decide whether they were 
both applicable in the present case. The Tribunal did not enter into such an 
analysis, simply assuming that Article XI and Article 25 are on the same footing. 
 
In doing so the Tribunal made another error of law. One could wonder whether 
state of necessity in customary international law goes to the issue of wrongfulness 
or that of responsibility. But in any case, the excuse based on customary 
international law could only be subsidiary to the exclusion based on Article XI.846 

 
The ad hoc Committee then distinguished the field of operation of the two rules, using the 
concepts of primary and secondary rules elaborated by the ILC in the course of its work on State 
responsibility: 
 

[i]f state of necessity means that there has not been even a prima facie breach of 
the BIT, it would be, to use the terminology of the ILC, a primary rule of 
international law. But this is also the case with Article XI. In other terms, […] if the 
Tribunal was satisfied by the arguments based on Article XI, it should have held 
that there had been ‘no breach’ of the BIT. Article XI and Article 25 thus 
construed would cover the same field and the Tribunal should have applied 
Article XI as the lex specialis governing the matter and not Article 25. 
 
If, on the contrary, state of necessity in customary international law goes to the 
issue of responsibility, it would be a secondary rule of international law – and this 
was the position taken by the ILC. In this case, the Tribunal would have been 
under an obligation to consider first whether there had been any breach of the 
BIT and whether such a breach was excluded by Article XI. Only if it concluded 
that there was conduct not in conformity with the Treaty would it have had to 
consider whether Argentina’s responsibility could be precluded in whole or in 
part under customary international law.847 
 

In referring to the position adopted by the International Law Commission, the ad hoc Committee 
made reference to a number of passages from the Introductory Commentary to Chapter V of Part 
One of the Articles.848 
 
Despite the errors of law into which it found that the Tribunal had fallen, the Committee held that 
it did not have power to annul the Award of the Tribunal on that basis: 
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[t]hese two errors made by the Tribunal could have had a decisive impact on the 
operative part of the Award. As admitted by CMS, the Tribunal gave an erroneous 
interpretation to Article XI. In fact, it did not examine whether the conditions laid 
down by Article XI were fulfilled and whether, as a consequence, the measures 
taken by Argentina were capable of constituting, even prima facie, a breach of 
the BIT. If the Committee was acting as a court of appeal, it would have to 
reconsider the Award on this ground. 
 
The Committee recalls, once more, that it has only a limited jurisdiction under 
Article 52 of the ICSID Convention. In the circumstances, the Committee cannot 
simply substitute its own view of the law and its own appreciation of the facts for 
those of the Tribunal. Notwithstanding the identified errors and lacunas in the 
Award, it is the case in the end that the Tribunal applied Article XI of the Treaty. 
Although applying it cryptically and defectively, it applied it. There is accordingly 
no manifest excess of powers.849 
 

Questions relating to the state of necessity as a circumstance precluding the wrongfulness of an 
internationally wrongful act have also arisen before national courts on a number of occasions. 
 
In a decision of 27 June 2006,850 the Frankfurt am Main Oberlandesgericht had occasion to refer 
to Article 25 of the Articles in the context of an action brought against Argentina by private 
individuals who were the holders of Argentine bearer bonds. As a result of the economic crisis, 
Argentina failed to make payments due in accordance with the terms of those bonds – in this 
regard, it attempted to justify its non-payment inter alia on the existence of a state of necessity 
under international law.  
 
The court observed:  

 
[Argentina] can no longer invoke a state of emergency based on insolvency as a 
defence to the plaintiff’s claims […] because the facts underlying the 
dishonouring of the debts no longer apply and because the respondent has not 
submitted that repaying all its debts would result in a state of emergency. 
 
It is undisputed that a state of emergency can only suspend the debtor State’s 
obligations to pay. The obligations revive when the prerequisites for the state of 
emergency are no longer given. This is now the case, since the reasons that the 
respondent originally cited to justify the state of emergency and the debt 
moratorium no longer exist:  
 

(a) Necessity under international law is described in article 25 (1) (a) of the 
International Law Commission draft articles as being subject inter alia to the 
following conditions: 

 
Article 25 Necessity 
1. Necessity may not be invoked by a State as a ground for 
precluding the wrongfulness of an act not in conformity with an 
international obligation of that State unless the act: 
(a) is the only way for the State to safeguard an essential interest 
against a grave and imminent peril; and....  

 

                                                 
849  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Decision on Annulment of 
25 September 2007, paras. 135–136. 
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translation in ‘Responsibility of States for internationally wrongful acts; Comments and information received from 
Governments, Report of the Secretary General’, 9 March 2007, UN doc. A/62/63, at para. 31. 
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Since article 25 of the International Law Commission draft contains an exception 
to the obligation to comply with international law, the general threshold for 
necessity was set very high.  

 
The Court then made reference to the work of the Committee on International Monetary Law of 
the International Law Association (ILA) in relation to the scope of the term ‘essential interest’ in the 
context of financial crises of debtor States. In that regard, the Court noted that the ILA Committee  
 

[…] concluded that in the event of insolvency of a debtor nation, a temporary 
suspension of payments for the purpose of debt restructuring was permissible if 
the State would otherwise no longer be able to guarantee the provision of vital 
services, internal peace, the survival of part of the population and ultimately the 
environmentally sound preservation of its national territory. 
 
This is in line with the submissions made by the respondent and with the 
international literature it has referred to. These sources do not consider a national 
emergency to exist simply when it is economically impossible for the State to pay 
the debts. Additional special circumstances must also be present, which make it 
evident that meeting the financial obligations would be self-destructive, e.g. 
because servicing the debt would mean that basic State functions (health care, 
the administration of justice, basic education) could no longer be fulfilled.851 

 
Given that the facts on which the state of necessity might have been held to have existed were in 
any case no longer present, the Court found that Argentina was not able to rely on the state of 
necessity under international law in order to resist payment to the bond-holders. 
 
Another case concerning similar facts was decided by the German Bundesverfassungsgericht on 8 
May 2007.852 The Court was asked to decide, in response to a request for a preliminary ruling by 
the lower court, whether there existed any rule of customary international law permitting a State to 
disregard its contractual obligations to private individuals on the basis of the existence of a state of 
necessity.  
 
In this regard, the court discussed the state of necessity as a matter of general international law, 
and referred to Article 25 of the Articles, the accompanying Commentary, as well as relevant 
international jurisprudence. 853 On this basis, the Court recognised that the state of necessity, as 
reflected in Article 25 of the Articles, was accepted as a rule of customary international law and 
was capable of precluding wrongfulness in the context of inter-State obligations. 854 However, it 
went on to find that there was an insufficient basis on which to conclude that there existed any 
such rule which could be invoked as against private individuals, rather than against States, so as to 
escape contractual liability of payment under a private law relationship.855 

  

                                                 
851  Ibid. 
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ARTICLE 26 

 
Compliance with peremptory norms 

 
Nothing in this Chapter precludes the wrongfulness of any act of a State which is 
not in conformity with an obligation arising under a peremptory norm of general 
international law. 

 
 
Article 26 of the Articles is a saving clause, providing that the various circumstances precluding 
wrongfulness enumerated in the preceding articles in Chapter V of Part One do not preclude the 
wrongfuless of an act insofar as it breaches an obligation arising under a peremptory norm of 
general international law.   

 
In CMS Gas Transmission Company v Argentina,856 the Tribunal made passing reference to Article 
26 in the context of its discussion of whether the conditions for reliance on a state of necessity, in 
particular the requirement contained in Article 25(1)(a) that the measure in question should not 
seriously impair an essential interest of the State or States to which the obligation is owed, or of the 
international community as a whole. In this regard, the Tribunal concluded that the measures in 
question, taken in response to the financial crisis in Argentina, did not involve any non-compliance 
with a peremptory norm: 
 

[a] different condition for the admission of necessity relates to the requirement 
that the measures adopted do not seriously impair an essential interest of the 
State or States towards which the obligation exists, or of the international 
community as a whole. As the specific obligations towards another State are 
embodied in the Treaty, this question will be examined in the context of the 
applicable treaty provisions. It does not appear, however, that the essential 
interest of the international community as a whole was affected in any relevant 
way, nor that a peremptory norm of international law might have been 
compromised, a situation governed by Article 26 of the Articles.857  

 
The British case of R (on the application of Al-Jedda) v Secretary of State for Defence,858 concerned 
the question of whether the United Kingdom’s obligations under the European Convention on 
Human Rights (and the Human Rights Act 1998 implementing it) applied to detention by UK 
forces of individuals in Iraq, in particular in light of the relevant Security Council resolution (SC 
Res. 1546 (2004)) authorizing detention by the multi-national force. The Court of Appeal made 
reference to the ILC’s Commentary to Article 26 of the Articles in discussing the notion of jus 
cogens:  
 

[r]everting to the question of ius cogens, the International Law Commission has 
said that the criteria for identifying peremptory norms of general international law 
are stringent […]. They suggested that those that were clearly accepted and 
recognized included the prohibitions of aggression, genocide, slavery and racial 
discrimination, crimes against humanity and torture, and the right to self-
determination.859 

                                                 
856  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005. 
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2006; [2006] 3 WLR 954 
859  [2006] 3 WLR 954 at p. 976, para. 66, referring to Commentary to Article 26, paragraph (5). 
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ARTICLE 27 

 
Consequences of invoking a circumstance precluding wrongfulness 

 
The invocation of a circumstance precluding wrongfulness in accordance with this 
Chapter is without prejudice to: 

(a) compliance with the obligation in question, if and to the extent that 
the circumstance precluding wrongfulness no longer exists; 
(b) the question of compensation for any material loss caused by the act 
in question. 

 
 
Article 27 is a further saving clause applicable to the preceding articles contained in Chapter V of 
Part One setting out circumstances precluding the wrongfulness of conduct otherwise in breach of 
a State’s international obligation. Article 27(a) makes clear that a circumstance precluding 
wrongfulness only operates to preclude wrongfulness for so long as the relevant circumstance 
persists, and therefore a State is obliged to comply with the obligation in relation to which 
wrongfulness was precluded once the circumstance no longer exists. Article 27(b) makes clear that 
the invocation of a circumstance precluding wrongfulness is without prejudice to the obligation to 
provide compensation for any material damage caused.  
 
The spate of cases arising from the Argentine financial crisis, discussed above in relation to Article 
25, have also resulted in a number of references to Article 27 of the Articles. 
 
In CMS Gas Transmission Company v Argentina,860 the Tribunal, having concluded that the state of 
necessity was not made out in the circumstances of the case and that reliance on the ‘emergency’ 
provision of the BIT was precluded, stated that it was ‘also mindful’ of Article 27(a) of the Articles, 
which it then proceeded to set out.861  The Tribunal continued:  
 

[t]he temporary nature of necessity is thus expressly recognized and finds support 
in the decisions of courts and tribunals. The commentary cites in this connection 
the Rainbow Warrior and Gabcíkovo Nagymaros cases. In this last case the 
International Court of Justice held that as soon ‘as the state of necessity ceases to 
exist, the duty to comply with treaty obligations revives’.862 
 

In that regard, having noted that it had not been disputed that the crisis had ‘been evolving 
towards normalcy over a period over a period of time’,863 the Tribunal observed that: 
 

[e]ven if the plea of necessity were accepted, compliance with the obligation 
would reemerge as soon as the circumstance precluding wrongfulness no longer 
existed, which is the case at present.864  

 
The Tribunal also made reference to Article 27(b) of the Articles, observing that the rule contained 
in that provision that reliance on a state of necessity was without prejudice to the question of 
compensation of any material loss suffered found support in the judgment of the International 
Court of Justice in Gabčíkovo-Nagymaros Project.865  
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para. 381. 
864  Ibid., para. 382 
865  Ibid., para. 383, quoting Gabčíkovo-Nagymaros Project (Hungary/Slovakia), ICJ Reports 1997, p. 7, at p. 39, 
para. 48. 
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Having referred to other relevant international jurisprudence on the issue, the Tribunal observed, 
in a passage echoing a comment by the ILC in that regard contained in the Commentary to Article 
27, that, in those cases, ‘the concept of damages appears to have been broader than that of 
material loss in article 27.’866 
 
The Respondent had argued that if a state of necessity was made out, no compensation would 
have been due. In that regard, the Tribunal concluded that it was satisfied that Article 27(b) 
 

[…] establishes the appropriate rule of international law on this issue. The 
Respondent’s argument is tantamount to the assertion that a Party to this kind of 
treaty, or its subjects, are supposed to bear entirely the cost of the plea of the 
essential interests of the other Party. This is, however, not the meaning of 
international law or the principles governing most domestic legal systems.867 
 

The Tribunal further noted that its conclusion in this regard was: 
 

[…] further reaffirmed by the record. At the hearing the Tribunal put the question 
whether there are any circumstances in which an investor would be entitled to 
compensation in spite of the eventual application of […] the plea of necessity. 
 
The answer to this question by the Respondent’s expert clarifies the issue from 
the point of view of both its temporary nature and the duty to provide 
compensation: while it is difficult to reach a determination as long as the crisis is 
unfolding, it is possible to envisage a situation in which the investor would have a 
claim against the government for the compliance with its obligations once the 
crisis was over; thereby concluding that any suspension of the right to 
compensation is strictly temporary, and that this right is not extinguished by the 
crisis events.868 

 
Finally, the Tribunal again made reference to the ILC Commentary on Article 27, observing that:  

 
[…] the International Law Commission’s commentary to article 27 suggests that 
the States concerned should agree on the possibility and extent of compensation 
payable in a given case. 
 
It is quite evident then that in the absence of agreement between the parties the 
duty of the Tribunal in these circumstances is to determine the compensation 
due. This the Tribunal will do next.869 
 

 
The tribunal in LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentine 
Republic870 also made reference to Article 27; as discussed above, the Tribunal concluded that the 
Argentina’s liability was excused from 1 December 2001 to 26 April 2003, the period in which it 
found that there had existed a state of emergency for the purposes of Article XI of the BIT.  The 
claimants relied on Article 27 of the Articles to argue that: 
 

                                                 
866  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
para. 384; cf. Commentary to Article 27, paragraph (4). 
867  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
para. 390. 
868  Ibid., paras. 391–392. 
869  Ibid., paras. 393–394; the reference is to Commentary to Article 27, paragraph (6) (referring to agreement of 
compensation due in a State-to-State claim. 
870  LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentine Republic(ICSID Case No. 
ARB/02/1), Decision on Liability of 3 October 2006. 
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[…] even if the state of necessity defense is available to Argentina under the 
circumstances of this case, Article 27 of the Draft Articles makes clear that 
Argentina’s obligations to Claimants are not extinguished and Argentina must 
compensate Claimants for losses incurred as a result of the Government’s 
actions.871 

 
The Tribunal in this regard observed, referring to a passage from the Commentary to Article 27, 
that Article XI of the BIT: 
 

[…] does not specifically refer to the compensation for one or all the losses 
incurred by an investor as a result of the measures adopted by a State during a 
state of necessity. The commentary introduced by the Special Rapporteur 
establishes that Article 27 ‘does not attempt to specify in what circumstances 
compensation would be payable’. The rule does not specify if compensation is 
payable during the state of necessity or whether the State should reassume its 
obligations. In this case, this Tribunal’s interpretation of Article XI of the Treaty 
provides the answer. 
 
Following this interpretation the Tribunal considers that Article XI establishes the 
state of necessity as a ground for exclusion from wrongfulness of an act of the 
State, and therefore, the State is exempted from liability. This exception is 
appropriate only in emergency situations; and once the situation has been 
overcome, i.e. certain degree of stability has been recovered; the State is no 
longer exempted from responsibility for any violation of its obligations under the 
international law and shall reassume them immediately.872 
 

Later on in its decision, the Tribunal further referred to Article 27, in the context of its discussion of 
the consequences of the ‘state of necessity’ it had found to exist. In this regard, the Tribunal 
observed: 
 

[t]he second issue related to the effects of the state of necessity is to determine 
the subject upon which the consequences of the measures adopted by the host 
State during the state of necessity shall fall. As established in the Tribunal’s 
Analysis, Article 27 of ILC’s Draft Articles, as well as Article XI of the Treaty, does 
not specify if any compensation is payable to the party affected by losses during 
the state of necessity. Nevertheless, and in accordance with that expressed 
[above], this Tribunal has decided that the damages suffered during the state of 
necessity should be borne by the investor.873 

 
In Enron Corporation and Ponderosa Assets L.P. v Argentine Republic,874 the Tribunal, after 
concluding that the conditions for reliance on the state of necessity as a circumstances precluding 
wrongfulness under Article 25 of the Articles had not been fulfilled, went on to consider the effect 
of the rules contained in Article 27; in this regard, it referred to the Commission’s formulation: 
 

[t]here are still two other aspects of state of necessity the Tribunal needs to 
discuss. There is first the question that necessity is a temporal condition and, as 
expressed in Article 27 of the Articles on State Responsibility, its invocation is 
without prejudice to ‘(a) compliance with the obligation in question, if and to the 
extent that the circumstance precluding wrongfulness no longer exists’. 

                                                 
871  Ibid., para. 225. 
872  Ibid., paras. 260–261 (footnote omitted); the quote is from Commentary to Article 27, paragraph (6).  
873  LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentine Republic (ICSID Case No. 
ARB/02/1), Decision on Liability of 3 October 2006, para. 264. 
874  Enron Corporation and Ponderosa Assets L.P. v Argentine Republic (ICSID Case No. ARB/01/3), Award of 22 
May 2007. 
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Confirmed by international decisions, this premise does not seem to be disputed 
by the parties, although the Respondent’s argument to the effect that one thing is 
the temporal nature of the emergency and another the permanent effects of its 
measures […] does not seem to be easily reconciled with the requirement of 
temporality. This in turn results in uncertainty as to what will be the legal 
consequences of the end of the Emergency Law. 
 
The second question is that Article 27 also provides that necessity is without 
prejudice to ‘(b) the question of compensation for any material loss caused by the 
act in question’. Again confirmed by international decisions, this other premise 
has been much debated by the parties as noted above. The Respondent does not 
share this premise because, as was also noted above, the record shows that 
eventually there would be no compensation for past losses or adverse effects 
originating in the emergency measures in the context of renegotiations 
undertaken. 
 
The Respondent’s view appears to be based on the understanding that Article 27 
would only require compensation for the damage that arises after the emergency 
is over and not for that taking place during the emergency period. Although that 
Article does not specify the circumstances in which compensation should be 
payable because of the range of possible situations, it has also been considered 
that this is a matter to be agreed with the affected party, thereby not excluding 
the possibility of an eventual compensation for past events. In the absence of a 
negotiated settlement between the parties, this determination is to be made by 
the Tribunal to which the dispute has been submitted.875 

 
Similarly, in Sempra Energy International and Argentine Republic,876 the Tribunal made reference 
to Article 27 in near identical terms.877 
 
The ad hoc Committee formed to hear Argentina’s application for annulment of the decision of the 
Tribunal in CMS Gas Transmission Company v Argentine Republic878 was also faced with issues 
relating to Article 27. 
 
In the annulment proceedings Argentina argued that Article 27 does not require the payment of 
compensation for measures subject to the defence of necessity, only contemplates compensation 
in certain cases and does not attempt to specify in which circumstances compensation could be 
payable. It further added that the question was covered by the ‘emergency clause’ contained in 
the BIT, and that that provision excluded compensation.879 In addition, Argentina challenged the 
view of the Tribunal that the period of necessity was temporary, and argued that the Tribunal had 
failed to consider whether the continuing stability following the crisis depended upon the 
continuation of the measures at issue; finally, it argued that the Tribunal’s view that any period of 
necessity was temporary could not be reconciled with the fact that its award of damages covered 
damages suffered during the period of necessity.880  On this basis, Argentina sought annulment of 
the decision of the Tribunal for manifest excess of power. 
 
The ad hoc Committee noted that the Tribunal had:  

 

                                                 
875  Ibid., paras. 343–345. 
876  Sempra Energy International v Argentine Republic (ICSID Case No. ARB/02/16), Award of 28 September 2007. 
877  Ibid., paras. 392–394, although cf. paragraph 395 in fine and the subsequent discussion at paras. 396–397 
878  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Decision on Annulment of 
25 September 2007. 
879  Ibid., para. 139. 
880  Ibid., para. 140. 
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[…] analyzed Article 27 of the ILC’s Articles on State Responsibility concerning 
the temporary nature of necessity and the conditions under which compensation 
might be due even if necessity is established.  
 
[…] Article 27 covers cases in which the state of necessity precludes wrongfulness 
under customary international law. In the present case, the Tribunal rejected 
Argentina’s defense based on state of necessity. Thus Article 27 was not 
applicable and the paragraphs relating to that Article were obiter dicta which 
could not have any bearing on the operative part of the Award.881 

 
The ad hoc Committee went on to discuss and criticize the reasoning of the Tribunal in CMS in 
relation to Article 27, although concluding that the error of law committed by the Tribunal did not 
constitute a basis for annulling the Award: 
 

[…] here again the Tribunal made a manifest error of law. Article 27 concerns, 
inter alia, the consequences of the existence of the state of necessity in customary 
international law, but before considering this Article, even by way of obiter dicta, 
the Tribunal should have considered what would have been the possibility of 
compensation under the BIT if the measures taken by Argentina had been 
covered by Article XI. The answer to that question is clear enough: Article XI, if 
and for so long as it applied, excluded the operation of the substantive provisions 
of the BIT. That being so, there could be no possibility of compensation being 
payable during that period. 
 
Moreover the Committee notes that Article 27 itself is a ‘without prejudice’ 
clause, not a stipulation. It refers to ‘the question of compensation’ and does not 
attempt to specify in which circumstances compensation could be due, 
notwithstanding the state of necessity. 
 
[The relevant paragraphs] of the Award being obiter dicta, it remains to be seen 
on which basis the Tribunal decided that compensation was due by Argentina to 
CMS for the damage suffered by it from 2000 to 2027. 
 
The Tribunal had already decided that Argentina had breached its international 
obligations under Article II(2)(a) and Article II(2)(c) of the BIT. It also decided that 
in the present case there was no state of necessity and did so in terms which, by 
necessary inference, excluded also the application of Article XI. Thus, under the 
well-known principle of international law recalled in Article 1 of the ILC Articles, 
Argentina was responsible for the wrongful measures it had taken.  
 
The Committee concludes that, whatever may have been the errors made in  this 
respect by the Tribunal, there is no manifest excess of powers or lack of reasoning 
in the part of +the Award concerning Article XI of the BIT and state of necessity 
under customary international law. 882 

 
The ad hoc Committee constituted to hear the application for annulment of the award in Mitchell 
v Democratic Republic of the Congo883 also made reference to Article 27 of the Articles. It noted 
that, even if the wrongfulness of the measures in question had been precluded under a provision 
of the applicable BIT as a result of the existence of a state of war in the DRC (an argument which 
had not been invoked by the Respondent before the Tribunal), this would not necessarily have 

                                                 
881  Ibid., paras. 144–145 
882  Ibid., paras. 146–150. 
883  Mitchell v Democratic Republic of the Congo, (ICSID Case No. ARB/99/7), Decision on Annulment of 1 
November 2006.  
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affected the Tribunal’s conclusion that compensation was payable in relation to the breaches it had 
found of the applicable BIT. In this respect the ad hoc Committee observed:  
 

[…] even if the Arbitral Tribunal had examined Article X(1) of the Treaty, if it had 
checked the need for the measures – regardless of the degree of such a check – 
and if it had concluded that they were not wrongful, this would not necessarily 
have had any impact on evaluating the act of dispossessing Mr. Mitchell, and on 
the need for compensation; possibly, it could have had an influence on the 
calculation of the amount of such compensation.884  

 
In support of that statement, the ad hoc Committee referred in a footnote to the ILC’s work on 
State responsibility, and in particular Article 27 of the Articles, noting that that provision ‘bears 
witness to the existence of a principle of international law in this regard’.885  As a result, the ad hoc 
Committee concluded that the Tribunal could not be held to have manifestly exceeded its powers 
in this regard. 
 

                                                 
884  Ibid., para. 57. 
885  Ibid., note 30. 
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PART TWO 
 

CONTENT OF THE INTERNATIONAL 
RESPONSIBILITY OF A STATE 

 
 

CHAPTER I 
GENERAL PRINCIPLES 

 
 

Chapter I of Part Two defines the content of the international responsibility arising from an 
interntionally wrongful act identified in accordance with Part One of the Articles. Article 28 plays a 
linking role, specifying that the the international responsibility of a State arising as the consequence 
of an internationally wrongful act in accordance with Part One entails the consequences (i.e. the 
‘secondary’ obligations) set out in Part Two of the Articles. Article 29 makes clear that the breach 
of an obligation does not affect the continued duty of the State on which that obligation is binding 
to perform it. Article 30 provides that a State which breaches an international obligation is under 
an obligation to put an end to the act if it is continuing, and may be required to offer appropriate 
guarantees and assurances of non-repetition. Article 31 sets out the principle that a State which 
breaches an international obligation is under an obligation to make full reparation for the injury 
caused thereby, and specifies that the notion of injury includes any damage, whether material or 
moral. Article 32 makes clear that a State may not rely on its internal law in order to attempt to 
justify non-compliance with its secondary obligations under Part Two. Finally, Article 33 provides 
that the secondary obligations forming the content of the international responsibility of a State 
contained in Part Two may be owed to one or more States or to the international community as a 
whole, dependent on the character and content of the international obligation in question and the 
nature of the breach; it also makes clear that the Articles are without prejudice to the possibility 
that rights may accrue to a person or entity other than a State. 
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ARTICLE 28 
 

Legal consequences of an internationally wrongful act 
 

The international responsibility of a State which is entailed by an internationally 
wrongful act in accordance with the provisions of Part One involves legal 
consequences as set out in this Part.  
 

 
Article 28 serves as the link between the rules relating to determination of the existence of an 
internationally wrongful act contained in Part One, and the legal consequences deriving therefrom, 
as set out in the rest of Part Two. It therefore acts as the implementation of the principle contained 
in Article 1 of the Articles that every internationally wrongful act of a State entails its international 
responsibility. 
 
Given the more or less formal role played by Article 28 in linking the provisions of Part One to 
those of Part Two, it is not surprising that there appears to have been no express reference to 
Article 28 in international practice since the adoption of the Articles in 2001. 
 
However, reference may be made in this regard to the Advisory Opinion of the International Court 
of Justice in Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory.886 The Court, having concluded that the construction of the wall by Israel was not in 
conformity with its international obligations,887 and that Israel’s actions could not be justified on 
the basis of either self-defence of the existence of a state of necessity,888 stated, albeit without 
express reference to Article 28: 

 
[t]he Court having concluded that, by the construction of the wall in the 
Occupied Palestinian Territory, including in and around East Jerusalem, and by 
adopting its associated régime, Israel has violated various international obligations 
incumbent upon it […], it must now, in order to reply to the question posed by 
the General Assembly, examine the consequences of those violations.889 

 
Having set out the arguments as to the various consequences which derived from Israel’s violations 
of its international obligations, the Court stated: 
 

[s]ince the Court has concluded that the construction of the wall in the Occupied 
Palestinian Territory, including in and around East Jerusalem, and its associated 
régime, are contrary to various of Israel’s international obligations, it follows that 
the responsibility of that State is engaged under international law.890 

 
As discussed further below in relation to a number of the Articles contained in Part Two, the Court 
went on to set out the content of the responsibility of Israel, as well as setting out the 
consequences which flowed from certain of the breaches for third States and the United Nations:   
 

[t]he Court will now examine the legal consequences resulting from the violations 
of international law by Israel by distinguishing between, on the one hand, those 
arising for Israel and, on the other, those arising for other States and, where 
appropriate, for the United Nations. The Court will begin by examining the legal 
consequences of those violations for Israel.891 

                                                 
886  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136 
887  Ibid., p. 194, para. 138. 
888  Ibid., p. 195, para. 142. 
889  Ibid., at p. 196, para. 143. 
890  Ibid., at p. 197, para. 147 
891  Ibid., at p. 197, para. 148. 
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Later on in this decision, the Court turned to examine:  
 

the legal consequences of the internationally wrongful acts flowing from Israel’s 
construction of the wall as regards other States.892 

 
Finally, in Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v 
Uganda).893 the International Court of Justice stated: 
 

The Court, having established that Uganda committed internationally wrongful 
acts entailing its international responsibility […], turns now to the determination 
of the legal consequences which such responsibility involves.894 

 
In Avena and Other Mexican Nationals (Mexico v United States of America),895 the International 
Court of Justice stated: 
 

Having concluded that in most of the cases brought before the Court by Mexico 
in the 52 instances, there has been a failure to observe the obligations prescribed 
by Article 36, paragraph 1 (b), of thc Vienna Convention, the Court now 
proceeds to the examination of the legal consequences of such a breach and of 
what legal remedies should be considered for the breach.896 

                                                 
892  Ibid., at p. 199, para. 154. See the discussion below in relation to Chapter III of Part Two. 
893  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
894  Ibid., , para. 251. 
895  Avena and Other Mexican Nationals (Mexico v United States of America), ICJ Reports 2002, p. 12. 
896  Ibid., at p. 58, para. 115. 
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ARTICLE 29 
 

Continued duty of performance 
 

The legal consequences of an internationally wrongful act under this Part do not 
affect the continued duty of the responsible State to perform the obligation 
breached. 

 
 
Article 29 sets out the proposition that the fact that a State has breached one of its international 
obligations, and is therefore subject to the legal consequences contained in Part Two, does not 
affect the continuing obligation of the State to perform the obligation breached.  In other words, 
the fact of the breach of a State of one of its obligations, without more, does not entail that the 
obligation in question does not remain binding upon it.  The proposition contained in Article 29 is 
hardly a controversial one. 
 
Again reference may be made to the Advisory Opinion of the International Court of Justice in Legal 
Consequences of the Construction of a Wall in the Occupied Palestinian Territory.897 In that case, 
having concluded that the actions of Israel in constructing the wall was not in conformity with its 
international obligations,898 that its actions could not be justified on the basis of either self-defence 
or the existence of a state of necessity,899 and that its international responsibility was therefore 
engaged,900 the Court went on to hold: 
 

[…] Israel is first obliged to comply with the international obligations it has 
breached by the construction of the wall in the Occupied Palestinian Territory 
[…]. Consequently, Israel is bound to comply with its obligation to respect the 
right of the Palestinian people to self-determination and its obligations under 
international humanitarian law and international human rights law. Furthermore, 
it must ensure freedom of access to the Holy Places that came under its control 
following the 1967 War.901 
 

In Avena and Other Mexican Nationals (Mexico v United States of America),902 Judge ad hoc 
Sepúlveda in his Separate Opinion903 referred to Article 29 in the context of his discussion of 
cessation and assurances and guarantees of non-repetition. Having invoked the notion of 
continuing wrongful acts contained in Article 14(2) of the Articles, and referred to the Commentary 
thereto,904 Judge ad hoc Sepúlveda referred to the fact that the Court had ordered cessation in a 
number of previous cases,905 and continued: 
 

[t]he legal reasoning that compels the need for the cessation and non-repetition 
of a breach of an international obligation is the continued duty of performance. 
To extend in time the performance of an illegal act would frustrate the very 
nature and foundations of the rule of law. As the ILC in Article 29 of its Draft 
Articles on State Responsibility indicates, ‘The legal consequences of an 
international wrongful act […] do not affect the continued duty of the responsible 

                                                 
897  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136. 
898  Ibid., p. 194, para. 138. 
899  Ibid., p. 195, para. 142. 
900  Ibid., p. 197, para. 147. 
901  Ibid., p. 197, para. 149. 
902  Avena and Other Mexican Nationals (Mexico v United States of America), ICJ Reports 2002, p. 12. 
903  Avena and Other Mexican Nationals (Mexico v United States of America), Separate Opinion of Judge ad hoc 
Sepúlveda, ICJ Reports 2002, p. 99. 
904  Ibid., at p. 126, para. 77, quoting Commentary to Article 14, paragraph (3). 
905  Avena and Other Mexican Nationals (Mexico v United States of America), Separate Opinion of Judge ad hoc 
Sepúlveda, ICJ Reports 2002, p. 99, at p. 126–127, para. 78. 
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State to perform the obligation breached’ In the Commentary to this Article, the 
ILC states 
 

‘Even if the responsible State complies with its obligations under 
Part Two to cease the wrongful conduct and to make full 
reparation for the injury caused, it is not relieved thereby of the 
duty to perform the obligation breached The continuing obligation 
to perform an international obligation, notwithstanding a breach, 
underlies the concept of a continuing wrongful act […] and the 
obligation of cessation […].’906 

 

                                                 
906  Ibid., at p. 127, para. 79, quoting Commentary to Article 29, paragraph (2).  
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ARTICLE 30 

 
Cessation and non-repetition 

 
The State responsible for the internationally wrongful act is under an obligation: 
 (a) to cease that act, if it is continuing; 

(b) to offer appropriate assurances and guarantees of non-repetition, if 
circumstances so require. 

 
 
Article 30 sets out the proposition that a State which has committed an internationally wrongful act 
by breaching one or more of its international obligations is under obligations both to put an end to 
the breach, if it is of a continuing nature, as well as to provide assurances and guarantees of non-
repetition, if appropriate.  
 
The obligation embodied in Article 30(a) of cessation of a continuing wrongful act is the corollary 
of the proposition contained in Article 29 that a State which is responsible for an internationally 
wrongful act remains obliged to perform the obligation breached.  By contrast, the proposition 
contained in Article 30(b) is prospective, and looks to the future. 
 
Both aspects of Article 30 were before the International Court of Justice in Avena and Other 
Mexican Nationals (Mexico v United States of America), 907 albeit that the Court disposed of the 
issue without reference to Article 30. The Court was faced with a request by Mexico that it order 
that the United States of America cease its violations of Article 36 of the Vienna Convention on 
Consular Relations in relation to Mexico and the 52 Mexican nationals, and ‘provide appropriate 
guarantees and assurances that it shall take measures sufficient to achieve increased compliance 
with Article 36(1) and to ensure compliance with Article 36(2).’908 
 
As to the request for an order relating to cessation, the Court stated: 
 

Mexico emphasizes the necessity of requiring the cessation of the wrongful acts 
because, it alleges, the violation of Article 36 with regard to Mexico and its 52 
nationals still continues. The Court considers, however, that Mexico has not 
established a continuing violation of Article 36 of the Vienna Convention with 
respect to the 52 individuals referred to in its final submissions; it cannot 
therefore uphold Mexico’s claim seeking cessation. The Court would moreover 
point out that, inasmuch as these 52 individual cases are at various stages of 
criminal proceedings before the United States courts, they are in the state of 
pendente lite; and the Court has already indicated in respect of them what it 
regards as the appropriate remedy, namely review and reconsideration by 
reference to the breach of the Vienna Convention.909 

 
With regard to the request for assurances and guarantees of non-repetition, the Court did not deny 
that assurances and guarantees of non-repetition might be required in certain circumstances; 
rather, it held that the efforts which the United States of America had undertaken had to be 
considered to be sufficient so as to negate the need for any such order from the Court: 
 

[t]he Mexican request for guarantees of non-repetition is based on its contention 
that beyond these 52 cases there is a ‘regular and continuing’ pattern of breaches 
by the United States of Article 36. In this respect, the Court observes that there is 
no evidence properly before it that would establish a general pattern. While it is a 

                                                 
907  Avena and Other Mexican Nationals (Mexico v United States of America), ICJ Reports 2004, p. 12. 
908  Ibid., at p. 67, para. 144.  
909  Ibid., at pp. 68, para. 148. 
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matter of concern that, even in the wake of the LaGrand Judgment, there remain 
a substantial number of cases of failure to carry out the obligation to furnish 
consular information to Mexican nationals, the Court notes that the United States 
has been making considerable efforts to ensure that its law enforcement 
authorities provide consular information to every arrested person they know or 
have reason to believe is a foreign national. Especially at the stage of pre-trial 
consular information, it is noteworthy that the United States has been making 
good faith efforts to implement the obligations incumbent upon it under Article 
36, paragraph 1, of the Vienna Convention, through such measures as a new 
outreach programme launched in 1998, including the dissemination to federal, 
state and local authorities of the State Department booklet […] 
 
The Court would further note in this regard that in the LaGrand case Germany 
sought, inter alia, ‘a straightforward assurance that the United States will not 
repeat its unlawful acts’ […]. With regard to this general demand for an assurance 
of non-repetition, the Court stated: 
 

‘If a State, in proceedings before this Court, repeatedly refers to 
substantial activities which it is carrying out in order to achieve 
compliance with certain obligations under a treaty, then this 
expresses a commitment to follow through with the efforts in this 
regard. The programme in question certainly cannot provide an 
assurance that there will never again be a failure by the United 
States to observe the obligations of notification under Article 36 of 
the Vienna Convention. But no State could give such a guarantee 
and Germany does not seek it. The Court considers that the 
commitment expressed by the United States to ensure 
implementation of the specific measures adopted in performance 
of its obligations under Article 36, paragraph 1 (b), must be 
regarded as meeting Germany’s request for a general assurance of 
non-repetition.’ 
  

The Court believes that as far as the request of Mexico for guarantees and 
assurances of non-repetition is concerned, what the Court stated in this passage 
of the LaGrand Judgment remains applicable, and therefore meets that request.910 

 
By contrast, Judge ad hoc Sepúlveda in his Separate Opinion911 made express reference to Article 
30 of the Articles, and the Commentary thereto, in relation to the question of cessation and 
guarantees and assurances of non-repetition.  After referring to the notion of continuing wrongful 
acts contained in Article 14(2) of the Articles, and quoted from the Commentary to Article 14,912 
and having noted that the Court had ordered cessation in a number of previous cases,913 Judge ad 
hoc Sepúlveda continued: 
 

[t]he legal reasoning that compels the need for the cessation and non-repetition 
of a breach of an international obligation is the continued duty of performance. 
To extend in time the performance of an illegal act would frustrate the very 
nature and foundations of the rule of law. As the ILC in Article 29 of its Draft 
Articles on State Responsibility indicates, ‘The legal consequences of an 
international wrongful act […] do not affect the continued duty of the responsible 

                                                 
910  Ibid., 68–69, paras. 149–150, quoting Lagrand (Germany v United States of America), ICJ Reports 2001, p. 466, 
at p. 512–513, para. 124.  
911  Avena and Other Mexican Nationals (Mexico v United States of America), Separate Opinion, of Judge ad hoc 
Sepúlveda, ICJ Reports 2002, p. 99. 
912  Ibid., at p. 126, para. 77, quoting Commentary to Article 14, paragraph (3). 
913  Ibid,. at p. 126–127, para. 78 
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State to perform the obligation breached’ In the Comrnentary to this Article, the 
ILC states 
 

‘Even if the responsible State complies with its obligations under 
Part Two to cease the wrongful conduct and to make full 
reparation for the injury caused, it is not relieved thereby of the 
duty to perform the obligation breached The continuing obligation 
to perform an international obligation, notwithstanding a breach, 
underlies the concept of a continuing wrongful act […] and the 
obligation of cessation […]’ 

 
To cease an illegal act and to offer appropriate assurances and guarantees of non-
repetition, if circumstances so require, is not a discretionary matter[;] the State 
responsible for an internationally wrongful act is under an obligation to do 
precisely that, according to Article 30 of the ILC Draft Articles on State 
Responsibility. In its Commentary to this Article, the ILC provides a useful 
consideration  

 
‘Where assurances and guarantees of non-repetition are sought by 
an injured State, the question is essentially the reinforcement of a 
continuing legal relationship and the focus is on the future, not the 
past’ […]914 

 
In Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), Judges Higgins, 
Kooijmans and Buergenthal in their joint Separate Opinion915 made reference to Article 30 of the 
Articles in doubting the conclusion of the majority of the Court that Belgium was under an 
obligation to cancel the arrest warrant at issue in that case. The Court had referred to the principle 
of full reparation enunciated by the Permanent Court of International Justice in Factory at 
Chorzów,916 and concluded that that principle required the withdrawal of the arrest warrant: 
 

[i]n the present case, ‘the situation which would, in all probability, have existed if 
[the illegal act] had not been committed’ cannot be re-established merely by a 
finding by the Court that the arrest warrant was unlawful under international law. 
The warrant is still extant, and remains unlawful, notwithstanding the fact that Mr. 
Yerodia has ceased to be Minister for Foreign Affairs. The Court accordingly 
considers that Belgium must, by means of its own choosing, cancel the warrant in 
question and so inform the authorities to whom it was circulated.917 

 
The three judges observed in this regard that:  
 

[…] the Judgment suggests that what is at issue here is a continuing illegality, 
considering that a cal1 for the withdrawal of an instrument is generally perceived 
as relating to the cessation of a continuing international wrong (International Law  
Commission, Commentary on Article 30 of the Articles of State Responsibility 
[…]). However, the Court’s finding in the instant case that the issuance and 
circulation of the warrant was illegal, a conclusion which we share, was based on 
the fact that these acts took place at a time when Mr. Yerodia was Minister for 
Foreign Affairs. As soon as he ceased to be Minister for Foreign Affairs, the illegal 

                                                 
914  Ibid., at p. 127, paras. 79–80, quoting Commentary to Article 29, paragraph (2) and Commentary to Article 30, 
paragraph (11). 
915  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), Joint Separate Opinion of 
Judges Higgins, Kooijmans and Buergenthal, ICJ Reports 2002, p. 64 
916  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), ICJ Reports 2002, p. 3, at p. 33, 
para. 76, referring to Factory at Chorzów, Merits, 1928, P.C.I.J. Series A, No. 17, p. 47. 
917  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), ICJ Reports 2002, p. 3, at p. 33, 
para. 76; for the dispositif, see ibid., p. 34, para. 78(3). 
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consequences attaching to the warrant also ceased. The mere fact that the 
warrant continues to identify Mr. Yerodia as Minister for Foreign Affairs changes 
nothing in this regard as a matter of international law […]’918 

 
In Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria),919 
Cameroon requested that the Court require Nigeria to give assurances and guarantees of non-
repetition in relation its occupation of areas which the Court had held appertained to Cameroon. 
The Court observed that such a request was ‘undoubtedly admissible’.920 However, it declined to 
grant the relief sought, noting that: 

 
[…] the Judgment delivered today specifies in definitive and mandatory terms the 
land and maritime boundary between the two States. With all uncertainty 
dispelled in this regard, the Court cannot envisage a situation where either Party, 
after withdrawing its military and police forces and administration from the 
other’s territory, would fail to respect the territorial sovereignty of that Party. 
Hence Cameroon’s submissions on this point cannot be upheld.921 

 
In Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda),922 
the DRC had requested that the Court order that Uganda cease ‘providing support for irregular 
forces operating in the DRC and cease from exploiting Congolese wealth and natural resources’.923 
 
Albeit again without making express reference to Article 30, the Court’s approach to the question 
is consistent with Article 30.  The Court did not deny that an order requiring cessation might be 
made in an appropriate case, but rather held that there was no proof of continuing wrongful acts, 
and on that basis refused to grant the relief sought. In that regard, the Court observed:  
 

[…] there is no evidence in the case file which can corroborate the DRC’s 
allegation that at present Uganda supports irregular forces operating in the DRC 
and continues to be involved in the exploitation of Congolese natural resources. 
Thus, the Court does not find it established that Uganda, following the 
withdrawal of its troops from the territory of the DRC in June 2003, continues to 
commit the internationally wrongful acts specified by the DRC. The Court thus 
concludes that the DRC’s request that Uganda be called upon to cease the acts 
[…] cannot be upheld.924 

 
The DRC had likewise requested that the Court require Uganda to give assurances and guarantees 
of non-repetition.925 Again, the Court dealt with that question without reference to Article 30 of 
the Articles, although its approach is once more fully in accordance with Article 30(b).  
 
In this regard, the Court took note of the Tripartite Agreement on Regional Security in the Great 
Lakes between the DRC, Rwanda and Uganda, in which the parties had, inter alia, affirmed their 

                                                 
918  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), Joint Separate Opinion of 
Judges Higgins, Kooijmans and Buergenthal, ICJ Reports 2002, p. 64, at p. 90, para. 89. Cf. the similar conclusion of Judge 
ad hoc Van den Wyngaert, who concluded with reference to Article 14 of the Articles, that there was no continuing 
internationally wrongful act: Dissenting Opinion of Judge ad hoc Van den Wyngaert, ICJ Reports 2002, p. 137 at p. 183, 
para. 83. 
919  Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria; Equitorial Guinea 
intervening), Merits, ICJ Reports 2002, p. 303. 
920  Ibid., p. 452, para. 318, referring to Lagrand (Germany v United States of America), ICJ Reports 2001, p. 466, 
paras.  117 et seq) 
921  Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria; Equitorial Guinea 
intervening), Merits, ICJ Reports 2002, p. 303. at p. 452 para. 318.  
922  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
923  See, ibid., para. 253. 
924  Ibid., para. 254. 
925  Ibid., para. 255. 
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respect for the principles of good neighbourliness, sovereignty, territorial integrity, and non-
interference in the internal affairs of sovereign states; one of the objectives of the Tripartite 
Agreement was the ‘cessation of any support for armed groups or militias’.926 The Court then 
observed: 
 

[…] if a State assumes an obligation in an international agreement to respect the 
sovereignty and territorial integrity of the other States parties to that agreement 
(an obligation which exists also under general international law) and a 
commitment to co-operate with them in order to fulfil such obligation, this 
expresses a clear legally binding undertaking that it will not repeat any wrongful 
acts. In the Court’s view, the commitments assumed by Uganda under the 
Tripartite Agreement must be regarded as meeting the DRC’s request for specific 
guarantees and assurances of non-repetition. The Court expects and demands 
that the Parties will respect and adhere to their obligations under that Agreement 
and under general international law.927 

 
In Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,928 the 
International Court of Justice, having found that ‘the construction of the wall constitutes action not 
in conformity with various international legal obligations incumbent upon Israel’,929 that Israel 
could not rely on self-defence or a state of necessity,930 and that therefore ‘the construction of the 
wall, and its associated régime, are contrary to international law’,931 found that Israel’s 
responsibility under international law was thereby engaged.932   
 
The Court then went on to address the legal consequences of Israel’s breaches of its international 
obligations.933 As discussed above in relation to Article 29, the first such consequence identified by 
the Court was that Israel remained obliged to comply with the international obligations it had 
breached.934 The Court next affirmed, albeit without reference to Article 30, the obligation of 
cessation of continuing wrongful acts embodied in Article 30(a) of the Articles: 
 

[…] Israel also has an obligation to put an end to the violation of its international 
obligations flowing from the construction of the wall in the Occupied Palestinian 
Territory. The obligation of a State responsible for an internationally wrongful act 
to put an end to that act is well established in general international law, and the 
Court has on a number of occasions confirmed the existence of that obligation 
[…]935 
 

The Court went on to specify particular breaches, cessation of which was necessary: 
 
Israel accordingly has the obligation to cease forthwith the works of construction 
of the wall being built by it in the Occupied Palestinian Territory, including in and 
around East Jerusalem. Moreover, in view of the Court’s finding […] that Israel’s 
violations of its international obligations stem from the construction of the wall 
and from its associated régime, cessation of those violations entails the 

                                                 
926  Ibid., para. 256. 
927  Ibid., para. 257. 
928  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136. 
929  Ibid., at p. 194, para. 138. 
930  Ibid., at p. 195, para. 142. 
931  Ibid. 
932  Ibid., at p. 197, para. 147. 
933  Ibid., at p. 197, para. 148 
934  Ibid., at p. 197, para. 149. 
935  Ibid., at p. 197, para. 150; in this regard, the Court made reference to its decisions in Military and Paramilitary 
Activities in and against Nicaragua (Nicaragua v United States of America), Merits, ICJ Reports 1986, p. 6 at p. 149, para. 
292(12); United States Diplomatic and Consular Staff in Tehran, Merits, ICJ Reports 1980, p. 3, at p. 44, para. 95; Haya de 
la Torre, Judgment, ICJ Reports 1951, p. 71, at p. 82), all of which are likewise referred to in the Commentary to Article 30. 
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dismantling forthwith of those parts of that structure situated within the Occupied 
Palestinian Territory, including in and around East Jerusalem. All legislative and 
regulatory acts adopted with a view to its construction, and to the establishment 
of its associated régime, must forthwith be repealed or rendered ineffective, 
except in so far as such acts, by providing for compensation or other forms of 
reparation for the Palestinian population, may continue to be relevant for 
compliance by Israel with the obligations referred to […] below.936 

                                                 
936  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136, at p. 197–198, para. 151 
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ARTICLE 31 

 
Reparation 

 
1. The responsible State is under an obligation to make full reparation for 
the injury caused by the internationally wrongful act. 
2. Injury includes any damage, whether material or moral, caused by the 
internationally wrongful act of a State. 

 
 
Article 31 provides that a State which is responsible for an internationally wrongful act falls under 
an obligation to make full reparation for the injury caused thereby, as well as making clear that 
injury includes any damage caused by the internationally wrongful act in question, whether 
material or moral.  
 
Paragraph 1 embodies the basic proposition of the law of international responsibility enunciated 
by the Permanent Court of International Justice in its decision on jurisdiction in Factory at 
Chorzów that ‘the breach of an engagement involves an obligation to make reparation in an 
adequate form’,937 and the Permanent’s Court subsequent explanation of the principle of ‘full 
reparation’ at the merits stage of the same case: 
 

The essential principle contained in the actual notion of an illegal act […] is that 
reparation must, so far as possible, wipe out all the consequences of the illegal act 
and re-establish the situation which would, in all probability, have existed if that 
act had not been committed.938 

 
Further elucidation of the notion of full reparation is provided in Articles 34 to 38 constituting 
Chapter II of Part Two of the Articles. 
 
Article of the Articles 31 has been referred to on a number of occasions, often in conjunction with 
citation of the judgments of the Permanent Court in Factory at Chorzów, and often together with 
one or more of the provisions contained in Chapter Two of Part Two fo the Articles.  
 
In its Report and Recommendations in relation to part three of the third instalment of ‘F3’ claims939 
(i.e. claims by Kuwait against Iraq for losses arising from the invasion of Kuwait (excluding 
environmental claims)), the Panel of Commissioners of the United Nations Compensation 
Commission (UNCC) referred to Articles 31 and 35 of the Articles, as well as to the decisions of the 
Permanent Court in Factory at Chorzów.  That reference occurred in support of the holding by the 
Panel of Commissioners that ‘direct financing losses’ (i.e. losses occasioned by the use or diversion 
of Kuwaiti resources in order to finance the remediation of loss and damage resulting from the 
invasion and occupation) were compensable within the scheme of the UNCC. 
 
The Panel of Commissioners held that such ‘direct financing losses’ fell   

 
[…] squarely within the types of loss contemplated by articles 31 and 35 of the 
International Law Commission articles, and the principles established in the 
Chorzów case, and so are compensable.940 

                                                 
937  Factory at Chorzów, Jurisdiction, 1927, P.C.I.J., Series A, No. 9, p. 21. 
938  Factory at Chorzów, Merits, 1928, P.C.I.J., Series A, No. 17, p. 47. 
939  Report and Recommendations made by the Panel of Commissioners concerning Part Three of the Third 
Installment of ‘F3’ Claims,  18 December 2002 (UN doc. S/AC.26/2003/15); the Panel of Commissioner’s Report and 
Recommendations were approved by the Governing Council of the United Nations Compensation Commission in 
Governing Council Decision No. 194, 26 June 2003, UN doc. S/AC.26/Dec.194 (2003) 
940  Report and Recommendations made by the Panel of Commissioners concerning Part Three of the Third 
Installment of ‘F3’ Claims, 18 December 2002 (UN doc. S/AC.26/2003/15), para. 220(c). 
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Similarly, in its decision on the fifth instalment of ‘F4’ claims (i.e. claims concerning environmental 
damage resulting from the invasion and occupation of Kuwait by Iraq),941 the Panel of 
Commissioners of the UNCC referred implicitly to Article 31, in relation to the claimants’ claims 
for compensation for loss of use of natural resources.  
 
The claimants had asked for compensation from the time of the occurrence of the damage in 
question until full restoration of the natural resources. Iraq had countered that there was no basis 
or justification for providing compensation in relation to natural resources which had no 
commercial value. The Panel of Commissioners noted that the claimants:  
 

[…] argue that, under general international law, it would be an absurd and 
unreasonable result to deny compensation for temporary loss of resources 
resulting from a deliberate internationally wrongful act of aggression. They assert 
that entitlement to compensation for such damage under international law is 
mandated by the fundamental principle articulated by the Permanent Court of 
International Justice in the Factory at Chorzów case that ‘reparation must, as far 
as possible, wipe out all the consequences of the illegal act and re-establish the 
situation which would, in all probability, have existed if that act had not been 
committed’. They point out that this principle, which predates 1991 and Security 
Council resolution 687 (1991), has been accepted by the International Law 
Commission of the United Nations and many other international authorities.942 
 

The Panel of Commissioners considered that:  
 
[…] although both the Claimants and Iraq have framed their arguments in terms 
of whether claims for interim loss are compensable in principle, the Panel 
considers that the fundamental issue to be resolved is whether, pursuant to 
Security Council resolution 687 (1991), claimants who suffer damage to natural 
resources that have no commercial value are entitled to compensation beyond 
reimbursement of expenses incurred or to be incurred to remediate or restore the 
damaged resources. In other words, the question is whether the term 
‘environmental damage’, as used in Security Council resolution 687 (1991), 
includes what is referred to as ‘pure environmental damage’; i.e., damage to 
environmental resources that have no commercial value.943 

 
Having referred to previous decisions, and interpreted the relevant provisions of Resolution 687 
(1991), the Panel of Commissioners concluded that such loss was included within the term 
‘environmental damage’, and was in principle compensable: 
 

The Panel does not consider that there is anything in the language or context of 
Security Council resolution 687 (1991) or Governing Council decision 7 that 
mandates or suggests an interpretation that would restrict the term 
‘environmental damage’ to damage to natural resources which have commercial 
value. 
 
Furthermore, the Panel does not consider that the fact that the effects of the loss 
of or damage to natural resources might be for a temporary duration should have 
any relevance to the issue of the compensability of the damage or loss, although it 

                                                 
941  Report and Recommendations made by the Panel of Commissioners concerning the Fifth Installment of ‘F4’ 
Claims, 1 April 2005, (UN doc. S/AC.26/2005/10); the Panel of Commissioner’s Report and Recommendations were 
approved by the Governing Council of the United Nations Compensation Commission in Governing Council Decision No. 
248, 30 June 2005, UN doc. S/AC.26/Dec.248 (2005) 
942  Report and Recommendations made by the Panel of Commissioners concerning the Fifth Installment of ‘F4’ 
Claims, UN doc. S/AC.26/2005/10, 30 June 2005, para. 49 
943  Ibid., para. 51. 
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might affect the nature and quantum of compensation that may be appropriate. 
In the view of the Panel, it is not reasonable to suggest that a loss that is 
documented to have occurred, and is shown to have resulted from the invasion 
and occupation of Kuwait, should nevertheless be denied compensation solely on 
the grounds that the effects of the loss were not permanent. As the Panel sees it, 
the critical issue to be determined in each claim is whether the evidence 
provided is sufficient to show that there has been a loss of or damage to natural 
resources as alleged and, if so, whether such loss or damage resulted directly from 
Iraq’s invasion and occupation of Kuwait. 
 
The Panel, therefore, finds that a loss due to depletion of or damage to natural 
resources, including resources that may not have a commercial value is, in 
principle, compensable in accordance with Security Council resolution 687 
(1991) and Governing Council decision 7 if such loss was a direct result of Iraq’s 
invasion and occupation of Kuwait. It follows, therefore, that temporary loss of 
the use of such resources is compensable if it is proved that the loss resulted 
directly from Iraq’s invasion and occupation of Kuwait.944 
 

Having reached that conclusion as a matter of construction of the relevant provisions of Resolution 
687, the Panel of Commissioners observed: 
 

The Panel does not consider that this finding is inconsistent with any principle or 
rule of general international law. In the view of the Panel, there is no justification 
for the contention that general international law precludes compensation for pure 
environmental damage. In particular, the Panel does not consider that the 
exclusion of compensation for pure environmental damage in some international 
conventions on civil liability and compensation is a valid basis for asserting that 
international law, in general, prohibits compensation for such damage in all cases, 
even where the damage results from an internationally wrongful act.945 
 

In Petrobart Limited v Kyrgyz Republic,946 the Tribunal, having found that the Kyrgyz Republic had 
violated the applicable BIT, made implicit reference to Articles 31 and 35 in setting out the 
argument of the claimant as to the applicable standard for reparation. The claimant, as recorded 
by the Tribunal earlier in its Award, had relied extensively on Articles 31, 35 and 36 in support of 
its claim for compensation.947  In its decision, the Tribunal endorsed the claimant’s submissions in 
that regard: 
 

Petrobart refers to the judgment of the Permanent Court of International Justice 
in the Factory at Chorzów case and to the International Law Commission’s Draft 
Articles on State Responsibility for Internationally Wrongful Acts in order to show 
that the Kyrgyz Republic is obliged to compensate Petrobart for all damage 
resulting from its breach of the Treaty. The Arbitral Tribunal agrees that, in so far 
as it appears that Petrobart has suffered damage as a result of the Republic’s 
breaches of the Treaty, Petrobart shall so far as possible be placed financially in 
the position in which it would have found itself, had the breaches not 
occurred.948  

 

                                                 
944  Ibid., paras. 55–57. 
945  Report and Recommendations made by the Panel of Commissioners concerning the Fifth Installment of ‘F4’ 
Claims, UN doc. S/AC.26/2005/10, 30 June 2005, para. 58. 
946  Petrobart Limited v Kyrgyz Republic, (Arbitration Institute of the Stockholm Chamber of Commerce, Arbitration 
No. 126/2003), Award of 29 March 2005 
947  Ibid., pp. 30–31, 35–36.  
948  Ibid., pp. 77–78.   
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Reference was also made to Article 31 by the Tribunal in ADC Affiliate Limited and ADC & ADMC 
Management Limited v Republic of Hungary949 in the context of its discussion of the standard 
under customary international law for the assessment of compensation.  Having noted that the 
‘customary international law standard for the assessment of damages resulting from an unlawful 
act’ was that set out in the decision of the Permanent Court of International Justice in Factory at 
Chorzów,950 discussed other relevant international jurisprudence (including the holding of the 
Tribunal in Petrobart Limited v Kyrgyz Republic),951 and concluded that:  
 

[t]hus there can be no doubt about the present vitality of the Chorzów Factory 
principle, its full current vigor having been repeatedly attested to by the 
International Court of Justice.952 

 
The Tribunal then observed: 
 

[i]t may also be noted that the International Law Commission's Draft Articles on 
Responsibility of States for Internationally Wrongful Acts, concluded in 2001, 
expressly rely on and closely follow Chorzów Factory.953  

 
The Tribunal then set out the text of Article 31(1) of the Articles, before referring to the 
Commentary to that provision: 
 

[t]he Commission’s Commentary […] on this Article states that ‘The general 
principle of the consequences of the commission of an internationally wrongful 
act was stated by the Permanent Court in the Factory at Chorzów case’ and then 
quotes the identical passage quoted by the International Court of Justice in all of 
the cases cited above […]. The Commission continues in Article 35 of the Draft 
Articles to conclude that restitution in kind is the preferred remedy for an 
internationally wrongful act, providing in Article 36 that only where restitution 
cannot be achieved can equivalent compensation be awarded.954 

 
It continued: 
 

[t]he remaining issue is what consequence does application of this customary 
international law standard have for the present case. It is clear that actual 
restitution cannot take place and so it is, in the words of the Chorzów Factory 
decision, ‘payment of a sum corresponding to the value which a restitution in 
kind would bear’, which is the matter to be decided.955  
 

In CME Czech Republic B.V. v Czech Republic,956 the Tribunal made reference to the ILC’s 
Commentary to Article 31 in the context of its discussion of an argument that the participation of a 
private individual had been the cause of the claimant’s loss: 
 

[t]he Respondent further argued that no harm would have come to CME’s 
investment without the actions of Dr. Železný; hence, the Media Council and the 
Czech State are absolved of responsibility for the fate of CME’s investment. This 

                                                 
949  ADC Affiliate Limited and ADC & ADMC Management Limited v Republic of Hungary (ICSID Case No. 
ARB/03/16), Award of 2 October 2006. 
950  Ibid., para. 484. 
951  Ibid., paras. 486–493; the reference to Petrobart Limited v Kyrgyz Republic is at para. 490. 
952  ADC Affiliate Limited and ADC & ADMC Management Limited v Republic of Hungary (ICSID Case No. 
ARB/03/16), Award of 2 October 2006, para. 493 
953  Ibid., para. 493. 
954  Ibid.. para. 494, quoting Commentary to Article 31, paragraph (1) and referring to paragraph (2). 
955  ADC Affiliate Limited and ADC & ADMC Management Limited v Republic of Hungary (ICSID Case No. 
ARB/03/16), Award of 2 October 2006, paras. 495. 
956  CME Czech Republic B.V. v Czech Republic, Partial Award of 13 September 2001. 
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argument fails under the accepted standards of international law. As the United 
Nations International Law Commission in its Commentary on State responsibility 
recognizes, a State may be held responsible for injury to an alien investor where it 
is not the sole cause of the injury; the State is not absolved because of the 
participation of other tortfeasors in the infliction of the injury.957 

 
The Tribunal continued, referring to the Commentary to Article 31: 

 
[t]he U.N. International Law Commission observed that sometimes several factors 
combine to cause damage. The Commission in its Commentary referred to 
various cases, in which the injury was effectively caused by a combination of 
factors, only one of which was to be ascribed to the responsible State. 
International practice and the decisions of international tribunals do not support 
the reduction or attenuation of reparation of concurrent causes, except in cases 
of contributory fault. The U.N. International Law Commission referred in 
particular to the Corfu Channel case, according to which the United Kingdom 
recovered the full amount of its claim against Albania based on the latter’s 
wrongful failure to warn of mines at the Albanian Coast, even though Albania had 
not itself laid the mines […]. ‘Such a result should follow a fortiori in cases, where 
the concurrent cause is not the act of another State (which might be held 
separately responsible) but of private individuals’ […]. The U.N. International Law 
Commission further stated:  
 

‘It is true that cases can occur where an identifiable element of 
injury can properly be allocated to one of several concurrently 
operating causes alone. But unless some part of the injury can be 
shown to be severable in causal terms from that attributed to the 
responsible State, the latter is held responsible for all fhe 
consequences, not being too remote, of its wrongful conduct.’  

 
Various terms are used for such allocation of injury under international law.  
 
‘The allocation of injury or loss to a wrongful act is, in principle, a legal and not 
only a historical or causal process. Various terms are used to describe the link 
which must exist between the wrongful act and the injury in order for the 
obligation of reparation to arise. For example, reference may be made to losses 
‘attributable [to the wrongful act] as a proximate cause’, or to damage which is 
‘too indirect, remote, and uncertain to be appraised.’  
 
‘In some cases, the criterion of ‘directness’ may be used, in others ‘foreseeability’ 
or ‘proximity’. But other factors may also be relevant: for example, whether State 
organs deliberately caused the harm in question or whether the harm caused was 
within the ambit of the rule which was breached, having regard to the purpose of 
that rule […]’958 

 
The Tribunal further made reference to the Commentary to Article 31 in commenting upon the 
reparation due to the Claimant: 
 

[t]he Respondent, as a consequence of the breach of the Treaty, is under an 
obligation to make full reparation for the injury caused by the Media Council’s 
wrongful acts and omissions as described above. A causal link between the Media 
Council’s wrongful acts and omissions and the injury the Claimant suffered as a 

                                                 
957  Ibid., para. 580, referring to Commentary to Article 31, paragraphs (9)–(10) and  (12)–(13). 
958  CME Czech Republic B.V. v Czech Republic, Partial Award of 13 September 2001, paras. 583–584, quoting (in 
order) from Commentary to Article 31, paragraphs (12), (13), and (10)  
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result thereof, is established, as already stated above. The Respondent’s 
obligation to remedy the injury the Claimant suffered as a result of Respondent’s 
violations of the Treaty derives from Article 5 of the Treaty and from the rules of 
international law. According to Article 5 subpara. c of the Treaty, any measures 
depriving directly or indirectly an investor of its investments must be 
accompanied ‘by a provision for the payment of just compensation. Such 
compensation shall represent the genuine value of the investments effected.’ A 
fortiori unlawful measures of deprivation must be remedied by just 
compensation. 
 
In respect to the Claimant’s remaining claims, this principle derives also from the 
generally accepted rules of international law. The obligation to make full 
reparation is the general obligation of the responsible State consequent upon the 
commission of an internationally wrongful act (see the Commentary to the 
Articles on the Responsibility of States for Internationally Wrongful Acts adopted 
by the U.N. International Law Commission as cited above).959  

 
Having referred to the observations of the Permanent Court of International Justice in Factory at 
Chorzów,960 the Tribunal continued: 
 

[t]his view has been accepted and applied by numerous arbitral awards 
(Commentary of the Articles on the Responsibility of States for International 
Wrongful Acts with further citations). The Respondent is obligated to ‘wipe out all 
the consequences’ of the Media Council’s unlawful acts and omissions, which 
caused the destruction of the Claimant’s investment. Restitution in kind is not 
requested by the Claimant (as restitution in kind is obviously not possible, ÈNTS’ 
broadcasting operations having been shut down for two years). Therefore, the 
Respondent is obligated to compensate the Claimant by payment of a sum 
corresponding to the value which a restitution in kind would bear. This is the fair 
market value of Claimant’s investment as it was before consummation of the 
Respondent’s breach of the Treaty in August 1999.961 
 

In its award on damages in LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v 
Argentina, 962 the Tribunal likewise made reference to Article 31 in its discussion of the standard for 
reparation under international law: 
 

[t]he Tribunal agrees with the Claimants that the appropriate standard for 
reparation under international law is ‘full’ reparation as set out by the Permanent 
Court of International Justice in the Factory at Chorzów case and codified in 
Article 31 of the International Law Commission Draft Articles on Responsibility of 
States for Internationally Wrongful Acts […].  In accordance with the PCIJ, 
reparation: ‘[…] must, so far as possible wipe out all the consequences of the 
illegal act and re-establish the situation which would, in all probability have 
existed if that act had not been committed. Restitution in kind, or, if this is not 
possible, payment of a sum corresponding to the value which a restitution in kind 
would bear […].963 
 

                                                 
959  CME Czech Republic B.V. v Czech Republic, Partial Award of 13 September 2001, para. 616. 
960  Ibid., para. 616–617, citing Factory at Chorzów, Jurisdiction, 1927, P.C.I.J., Series A, No. 9, p. 21 and Merits, 
1928, P.C.I.J., Series A, No. 17, p. 47. 
961  CME Czech Republic B.V. v Czech Republic, Partial Award of 13 September 2001, para. 618 
962  LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentina (ICSID Case No. ARB/02/1), Award 
on Damages of 25 July 2007. 
963  Ibid, para. 31, quoting Factory at Chorzów, Merits, 1928, P.C.I.J., Series A, No. 17, p. 47. 
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In Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v Serbia and Montenegro)964, having found that the respondent had 
failed to comply with its obligation to prevent and punish genocide under the Genocide 
Convention, the International Court of Justice turned to the question of reparation, and, in that 
regard, referred to the decision of the Permanent Court in Factory at Chorzów, as well as Article 
31 of the Articles: 
 

[t]he principle governing the determination of reparation for an internationally 
wrongful act is as stated by the Permanent Court of International Justice in the 
Factory at Chorzów case: that ‘reparation must, so far as possible, wipe out all the 
consequences of the illegal act and reestablish the situation which would, in all 
probability, have existed if that act had not been committed’ ([…] see also Article 
31 of the ILC’s Articles on State Responsibility).965  

 
It also bears noting that in a number of other cases, the International Court of Justice has referred 
to the passages taken from the judgments of the Permanent Court in Factory at Chorzów, upon 
which Article 31 is premised, in discussing the question of reparation, albeit without discussion of 
the Article itself.966 
 
In Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium),967 the Court, 
having noted that it had already concluded that the issue and circulation of the arrest warrant by 
the Belgian authorities ‘failed to respect the immunity of the incumbent Minister for Foreign Affairs 
of the Congo and, more particularly, infringed the immunity from criminal jurisdiction and the 
involability then enjoyed by Mr. Yerodia under international law’, observed that those findings 
‘constitute a form of satisfaction which will make good the moral injury complained of by the 
Congo’.968 The Court then referred to the judgment of the Permanent Court in Factory at 
Chorzów, before noting:  
 

[i]n the present case, ‘the situation which would, in all probability, have existed if 
[the illegal act] had not been committed’ cannot be re-established merely by a 
finding by the Court that the arrest warrant was unlawful under international law. 
The warrant is still extant, and remains unlawful, notwithstanding the fact that Mr. 
Yerodia has ceased to be Minister for Foreign Affairs. The Court accordingly 
considers that Belgium must, by means of its own choosing, cancel the warrant in 
question and so inform the authorities to whom it was circulated.969 
 

In Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,970 the 
Court also made reference to the judgement of the Permanent Court in Factory at Chorzów when 
discussing the content of Israel’s responsibility as a breach of its various obligations, and affirmed 
the principle of full reparation, albeit again it did not make reference to Article 31 in this context. 
In its discussion of the legal consequences deriving from the violations of international law which it 
found to have occurred as a result of Israel’s construction of the wall, the Court observed: 
 

[m]oreover, given that the construction of the wall in the Occupied Palestinian 
Territory has, inter alia, entailed the requisition and destruction of homes, 
businesses and agricultural holdings, the Court finds further that Israel has the 

                                                 
964  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
965  Ibid., para. 460. 
966  In addition to the cases cited, see also Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v 
Belgium), ICJ Reports 2002, p. 3, at p. 31–32, para. 76. 
967  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), ICJ Reports 2002, p. 3, at p. 31–
32, para. 76. 
968  Ibid., at p. 31–32, para. 76. 
969  Ibid. at p. 32, para. 77. 
970  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136. 
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obligation to make reparation for the damage caused to all the natural or legal 
persons concerned. The Court would recall that the essential forms of reparation 
in customary law were laid down by the Permanent Court of International Justice 
[…]971 

 
The Court then set out the passage from the decision of the Permanent Court on the merits in 
Factory at Chorzów, upon which, as already noted, Article 31 is premised.972   
 
In Avena and Other Mexican Nationals (Mexico v United States of America),973 the Court again 
made reference to the passages from the the judgments in Factory at Chorzów referred to above in 
discussing the notion of reparation. 
 

[t]he general principle on the legal consequences of the commission of an 
internationally wrongful act was stated by the Permanent Court of International 
Justice in the Factory at Chorzów case as follows: ‘It is a principle of international 
law that the breach of an engagement involves an obligation to make reparation 
in an adequate form.’ […] What constitutes ‘reparation in an adequate for’ clearly 
varies depending upon the concrete circurnstances surrounding each case and 
the precise nature and scope of the injury, since the question has to be examined 
from the viewpoint of what is the ‘reparation in an adequate form’ that 
corresponds to the injury. In a subsequent phase of the same case, the 
Permanent Court went on to elaborate on this point  
 

The essential principle contained in the actual notion of an illegal 
act - a principle which seems to be established by international 
practice and in particular by the decisions of arbilral tribunals – is 
that reparation must, as far as possible, wipe out all the 
consequences of the illegal act and reestablish the situation which 
would, in all probability, have existed if that act had not been 
committed.974  

 
 
Finally, in Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v 
Uganda),975 the Court affirmed the principle of full reparation emboded in Article 31, again 
without reference to the Articles: 

 
[…] it is well established in general international law that a State which bears 
responsibility for an internationally wrongful act is under an obligation to make 
full reparation for the injury caused by that act […]  Upon examination of the 
case file, given the character of the internationally wrongful acts for which 
Uganda has been found responsible (illegal use of force, violation of sovereignty 
and territorial integrity, military intervention, occupation of Ituri, violations of 
international human rights law and of international humanitarian law, looting, 
plunder and exploitation of the DRC’s natural resources), the Court considers that 
those acts resulted in injury to the DRC and to persons on its territory. Having 

                                                 
971  Ibid., p. 136, at p. 198, para. 152.  
972  Ibid., quoting Factory at Chorzów, Merits, 1928, P.C.I.J. Series A, No. 17, p. 47. 
973  Avena and Other Mexican Nationals (Mexico v United States of America), ICJ Reports 2002, p. 12. 
974  Ibid., p 59, para. 119, quoting Factory at Chorzów: Jurisdiction, 1927, P.C.I.J., Series A, No. 9, p. 21; and 
Merits, 1928, P.C.I.J. Series A, No. 17, p. 47 
975  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
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satisfied itself that this injury was caused to the DRC by Uganda, the Court finds 
that Uganda has an obligation to make reparation accordingly.976 

                                                 
976  Ibid., para. 259, referring to Factory at Chorzów, Jurisdiction, 1927, P.C.I.J., Series A, No. 9, p. 21; Gabčíkovo-
Nagymaros Project (Hungary/Slovakia), Judgment, I.C.J. Reports 1997, p. 7, at p. 81, para. 152; Avena and Other Mexican 
Nationals (Mexico v United States of America), Judgment, I.C.J. Reports 2004, p. 12, at p. 59, para. 119 
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ARTICLE 32 

Irrelevance of internal law 
 
The responsible State may not rely on the provisions of its internal law as 
justification for failure to comply with its obligations under this Part. 
 

Article 32 provides that a State may not rely upon its internal law in order to justify a failure to 
comply with its obligations arising as a result of its international responsibility as set out in Part 
Two.  
 
No reference appears to have been made to Article 32 since the adoption of the Articles. 
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ARTICLE 33 

 
Scope of international obligations set out in this Part 

 
1. The obligations of the responsible State set out in this Part may be owed 
to another State, to several States, or to the international community as a whole, 
depending in particular on the character and content of the international 
obligation and on the circumstances of the breach. 
 
2. This Part is without prejudice to any right, arising from the international 
responsibility of a State, which may accrue directly to any person or entity other 
than a State. 
 
 

Article 33 serves two functions. The first paragraph of the Article makes clear that, depending on 
the character of the obligation and the circumstances of the breach, the secondary obligations 
contained in Part Two may be owed either to a single State, a plurality of States or to the 
international community as a whole. The second paragraph of the provision is a saving clause, 
providing that Part Two is without prejudice to the possibility that rights may accrue to a person or 
entity other than a State as a result of its international responsibility. 
 
In SGS Société Générale de Surveillance S.A. v Republic of the Philippines,977 the Tribunal 
observed in the context of its discussion of the effect of a contractual dispute resolution clause on 
its jurisdiction, that: 
 

[i]t is, to say the least, doubtful that a private party can by contract waive rights or 
dispense with the performance of obligations imposed on the States parties to 
those treaties under international law. Although under modern international law, 
treaties may confer rights, substantive and procedural, on individuals, they will 
normally do so in order to achieve some public interest.978 

 
In support of the proposition that treaties may confer rights on individuals, the Tribunal made 
reference, inter alia, to Article 33(2).979 
 
 

                                                 
977  SGS Société Générale de Surveillance S.A. v Republic of the Philippines, (ICSID Case No. ARB/02/6), Decision 
on Objections to Jurisdiction, 29 January 2004. 
978  Ibid., para. 154. 
979  Ibid., note 83; the Tribunal also referred in this regard to the decision of the International Court of Justice 
Lagrand (Germany v United States of America), ICJ Reports 2001, p. 466, at p. 494, paras. 77-78. 
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CHAPTER II 
REPARATION FOR INJURY 

 
 

Chapter II of Part Two is concerned with further elucidation of the notion of full reparation, 
referred to in Article 31 of the Articles. Article 34 states that full reparation in accordance with 
Article 31 may take the form of restitution, compensation and satisfaction, either singly or in 
combination.  Article 35 deals with the primary form of reparation, restitution, while Article 36 
relates to compensation and Article 37 is concerned with satisfaction.  Article 38 covers questions 
of interest and makes clear that the award of interest may be necessary in order to achieve full 
reparation. 
 
Given that reparation may take the form of a combination of either restitution, compensation or 
satisfaction, in a number of cases reference to the Articles has consisted of the invocation of more 
than one of the provisions contained in Part Two, Chapter II, often together with Article 31. In 
relation to these cases, at the expense of some repetition, the relevant portion of the decision is 
included under each provision in the discussion of the individual articles which follows. 
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ARTICLE 34 

Forms of reparation 
 

Full reparation for the injury caused by the internationally wrongful act shall take 
the form of restitution, compensation and satisfaction, either singly or in 
combination, in accordance with the provisions of this Chapter. 

 
 
Article 34 explains that full reparation for the injury caused by an internationally wrongful act may 
take the form of restitution, compensation or satisfaction, either singly or in combination.  The 
provision thus acts as a link between the principle that a State which commits an internationally 
wrongful act is under an obligation to make full reparation, contained in Article 31, and the 
provisions relating to the various specific forms which such reparation may take, and their 
interaction, set out in the remaining provisions of Chapter II of Part Two.  
 
In CMS Gas Transmission Company v Argentine Republic,980 the Tribunal, having determined that 
Argentina had breached its obligations under the applicable BIT, observed at the outset of its 
discussion of ‘The Standards of Reparation Under International Law’ that:  
 

[i]t is broadly accepted in international law that there are three main standards of 
reparation for injury: restitution, compensation and satisfaction.981 

 
In an accompanying footnote,982 it referred to Article 34 of the Articles. 

 
In Nykomb Synergetics Technology Holding AB v Republic of Latvia,983 having found that the 
respondent had breached the applicable BIT, and that a clause in the BIT relating to the standard 
of compensation was limited to compensation for lawful expropriation and therefore did not cover 
compensation for breaches of the BIT, the Tribunal made reference to the Articles, including 
Article 34, in order to ascertain the ‘established principles of customary international law’ relating 
to remedies for the respondent’s breach of its obligations under the treaty: 
 

[t]he Arbitral Tribunal holds, and it seems to be agreed between the parties, that 
the question of remedies to compensate for losses or damages caused by the 
Respondent’s violation of its obligations under Article 10 of the Treaty must 
primarily find its solution in accordance with established principles of customary 
international law. Such principles have authoritatively been restated in The 
International Law Commission’s Draft Articles on State Responsibility adopted in 
November 2001 […]). 
 
According to Articles 34 and 35 […], restitution is considered to be the primary 
remedy for reparation.984  

 
In its award on damages in LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v 
Argentina,985 the Tribunal, having referred to the decision of the Permanent Court in Factory at 
Chorzów in support of the proposition that the appropriate standard for reparation was ‘full’ 
reparation, and noted that that standard was codified in Article 31 of the Articles,986 the Tribunal 
went on to observe, that:  

                                                 
980  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005. 
981  Ibid., para. 399. 
982  Ibid., note 211. 
983  Nykomb Synergetics Technology Holding AB v Republic of Latvia, Award of 16 December 2003. 
984  Ibid., p. 38–39; section 5.1 
985  LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentina (ICSID Case No. ARB/02/1), Award 
on Damages of 25 July 2007. 
986  Ibid., para. 31. 
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[r]eparation can thus take the form of restitution or compensation. Claimants 
have requested compensation measured by the fair market value of their loss.987  

 
In an accompanying footnote, the Tribunal noted:  
 

Article 34 of the [Articles] also includes satisfaction as a third form of reparation. 
Satisfaction is, however, irrelevant for the purposes of this case and will not be 
considered by the Tribunal.988  

                                                 
987  Ibid., para. 32. 
988  Ibid., note 6. 
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ARTICLE 35 
 

Restitution 
 

A State responsible for an internationally wrongful act is under an obligation to 
make restitution, that is, to re-establish the situation which existed before the 
wrongful act was committed, provided and to the extent that restitution: 
 
 (a) is not materially impossible; 
 (b) does not involve a burden out of all proportion to the benefit deriving 

from restitution instead of compensation. 
 
 

Article 35 deals with the question of restitution. It provides that the responsible State is under an 
obligation to re-establish the situation which existed before the wrongful act was committed, infoar 
as such restitution is either not materially impossible or does not involve a burden which is 
disproportionate to the benefit of restitution as compared to payment of compensation.   
 
Article 35 is designed to give effect to the principle of full reparation enunciated by the Permanent 
Court of International Justice in its judgment on the merits in Factory at Chorzów,989 where the 
Permanent Court stated: 
 

[…] reparation must, as far as possible, wipe out all the consequences of the 
illegal act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed.  Restitution in kind, or if this is not 
possible, payment of a sum corresponding to the value which a restitution in kind 
would bear; the award, if need be, of damages for loss sustained which would 
not be covered by restitution in kind or payment in place of it - such are the 
principles which determine the amount of compensation due for an act contrary 
to international law.990 
 

In decisions since the adoption of the Articles, reference to that statement has frequently been 
made together with reference to Article 35; further, reference has also often been made to Article 
35 in conjunction with Articles 31 and 34. 
 
As noted above in relation to Article 31, in its Report and Recommendations in relation to part 
three of the third instalment of ‘F3’ claims (claims by Kuwait against Iraq for losses arising from the 
invasion of Kuwait excluding environmental claims),991 the Panel of Commissioners of the United 
Nations Compensation Commission (UNCC) made reference to both Articles 31 and 35, as well as 
to the decisions of the Permanent Court in Factory at Chorzów, in support of its holding that 
‘direct financing losses’ (i.e. losses occasioned by the use or diversion of resources by Kuwait in 
order to finance the remediation of loss and damage resulting from the invasion and occupation by 
Iraq) were compensable. The Panel of Commissioners observed: 
 

(a) The use or diversion of Kuwait’s resources to fund the costs of putting right loss 
and damage arising directly from Iraq’s invasion and occupation of Kuwait is to 
be regarded as a ‘normal and natural’ consequence of the invasion and 
occupation; 
 

                                                 
989  Factory at Chorzòw, Merits, 1928, PCIJ, Series A No. 17. 
990  Ibid., at 47. 
991  Report and Recommendations made by the Panel of Commissioners concerning Part Three of the Third 
Installment of ‘F3’ Claims,  18 December 2002 (UN doc. S/AC.26/2003/15); the Panel of Commissioner’s Report and 
Recommendations were approved by the Governing Council of the United Nations Compensation Commission in 
Governing Council Decision No. 194, 26 June 2003, UN doc. S/AC.26/Dec.194 (2003) 



Part Two – Content of the International Responsibility 
 
 

(b) That such use must be demonstrated by reference to expenditure on such loss 
and damage;  
 
(c) Losses that are shown to have arisen as a consequence of such expenditure 
are themselves direct losses, falling squarely within the types of loss contemplated 
by Articles 31 and 35 of the ILC Articles, and the principles established in the 
Chorzów case, and so are compensable, subject to verification and valuation. The 
Panel recalls that it has termed such losses ‘direct financing losses’; and 
 
(d) Conversely, the use of the Funds Raised beyond funding losses that are 
themselves direct losses has not been shown to be a loss in fact, and such use in 
any event is not to be regarded as a ‘normal and natural’ consequence of the 
invasion and occupation. Accordingly, any losses that flow from such use are not 
themselves direct losses.992 

 
Given the Panel of Commissioner’s conclusion that such losses were ‘compensable’, some doubts 
must be expressed as to whether the Panel really intended to refer to Article 35 of the Articles 
dealing with restitution, rather than Article 36, which deals with compensation and would appear 
to be of more relevance. 
  
In Nykomb Synergetics Technology Holding AB v Republic of Latvia,993 as a result of conduct 
which was held to be attributable to the respondent, payments due to the claimant’s subsidiary 
(‘Windau’) were made at a level lower than that foreseen in a contract entered into by Windau 
contract and under the applicable domestic law. The Tribunal held that the actions attributable to 
Latvia in making such lower payments were in breach of the applicable BIT, and made reference 
to the Articles in assessing the ‘established principles of customary international law’ in relation to 
the reparation due in that regard: 
 

[t]he Arbitral Tribunal holds, and it seems to be agreed between the parties, that 
the question of remedies to compensate for losses or damages caused by the 
Respondent’s violation of its obligations under Article 10 of the Treaty must 
primarily find its solution in accordance with established principles of customary 
international law. Such principles have authoritatively been restated in [the 
Articles] 
 
According to Articles 34 and 35 [of the Articles] restitution is considered to be the 
primary remedy for reparation.994  
 

Having set out the text of Article 35, the Tribunal continued: 
 
Restitution in the present case is conceivable, either through a juridical restitution 
of provisions of Latvian law ensuring Windau’s right to the double tariff as it was 
ensured under the Entrepreneurial Law, or through a monetary restitution to 
Windau of the missing payments of the difference between the contractually 
established double tariff and 0.75 of the tariff actually paid. But even if damage 
or losses to an investment may be inflicted indirectly through loss-creating actions 
towards a subsidiary in the country of a Contracting State, restitution must 
primarily be seen as an appropriate remedy in a situation where the Contracting 
State has instituted actions directly against the investor. An award obliging the 
Republic to make payments to Windau in accordance with the Contract would 
also in effect be equivalent to ordering payment under Contract No. 16/07 in the 
present Treaty arbitration. The Arbitral Tribunal therefore finds the appropriate 

                                                 
992  Report and Recommendations made by the Panel of Commissioners concerning Part Three of the Third 
Installment of ‘F3’ Claims, 18 December 2002 (UN doc. S/AC.26/2003/15), para. 220. 
993  Nykomb Synergetics Technology Holding AB v Republic of Latvia, Award of 16 December 2003. 
994  Ibid., p. 38–39, section 5.1 
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approach, for the time up to the time of this award, to be an assessment of 
compensation for the losses or damages inflicted on the Claimant’s 
investments.995 

 
In CMS Gas Transmission Company v Argentine Republic,996 having determined that Argentina had 
breached its obligations in respect of the claimant’s investment, the Tribunal observed, with 
reference in a footnote to Article 34 of the Articles, that:  
 

It is broadly accepted in international law that there are three main standards of 
reparation for injury: restitution, compensation and satisfaction.997 
 

The Tribunal went on to note, referring in this regard in a footnote to Article 35 of the Articles, 
that: 

 
[r]estitution is the standard used to reestablish the situation which existed before 
the wrongful act was committed, provided this is not materially impossible and 
does not result in a burden out of proportion as compared to compensation.998 
 

It then quoted the well-known passage from the decision of the Permanent Court of International 
Justice in Factory at Chorzòw,999 before observing, quoting Article 36 of the Articles, that:  

 
[c]ompensation is designed to cover any ‘financially assessable damage including 
loss of profits insofar as it is established.’ Quite naturally compensation is only 
called for when the damage is not made good by restitution.1000  

 
Having discussed the basis on which compensation was to be assessed, in a section entitled 
‘Restitution by negotiation’, the Tribunal observed: 

 
[r]estitution is by far the most reliable choice to make the injured party whole as it 
aims at the reestablishment of the situation existing prior to the wrongful act. In a 
situation such as that characterizing this dispute and the complex issues 
associated with the crisis in Argentina, it would be utterly unrealistic for the 
Tribunal to order the Respondent to turn back to the existing regulatory 
framework existing before the emergency measures were adopted, nor has this 
been requested. However, as the Tribunal has repeatedly stated in this Award, 
the crisis cannot be ignored and it has specific consequences on the question of 
reparation.  
 
Just as an acceptable rebalancing of the contracts has been achieved by means of 
negotiation between the interested parties in other sectors of the Argentine 
economy, the parties are free to further pursue the possibility of reaching an 
agreement in the context of this dispute. As long as the parties were to agree to 
new terms governing their relations, this would be considered as a form of 
restitution as both sides to the equation would have accepted that a rebalancing 
had been achieved.1001 

 
However, the Tribunal subsequently noted that it could not:   
 

                                                 
995  Ibid., p. 39, section 5.1.  
996  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005 
997  Ibid., para. 399 and note 211. 
998  Ibid., para. 400 and note 212. 
999  Ibid., para. 400, citing Factory at Chorzòw, Merits, 1928, PCIJ, Series A No. 17, at 47. 
1000  Ibid., para. 401 
1001  Ibid., paras. 406–407. 
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[…] leave matters pending until an agreed settlement is reached; this is a matter 
strictly in the hands of the parties and its outcome is uncertain. In the absence of 
such agreed form of restitution, the Tribunal must accordingly determine the 
amount of compensation due.1002 

 
In Enron and Ponderosa Assets L.P. v Argentine Republic,1003 the Tribunal observed: 
 

[a]bsent an agreed form of restitution by means of renegotiation of contracts or 
otherwise, the appropriate standard of reparation under international law is 
compensation for the losses suffered by the affected party, as was established by 
the Permanent Court of International Justice in the Chorzów Case […]1004 

 
Similarly, in Sempra Energy International v Argentine Republic,1005 the Tribunal noted (referring to 
Article 36 of the Articles) that: 

 
[i]n the absence of restitution or agreed renegotiation of contracts or other 
measures of redress, the appropriate standard of reparation under international 
law is compensation for the losses suffered by the affected party.1006 
 

In LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentina, 1007 in its award 
on damages the Tribunal observed that the appropriate standard was ‘full’ reparation, referring to 
Article 31 of the Articles and the decision of the Permanent Court in Factory at Chorzów.1008 It 
then noted that  
 

[r]eparation can thus take the form of restitution or compensation. Claimants 
have requested compensation measured by the fair market value of their loss.1009  
 

In ADC Affiliate Limited and ADC & ADMC Management Limited v Republic of Hungary,1010 the 
Tribunal, as noted above, referred to Articles 31, 35 and 36 of the Articles in the context of its 
discussion of the standard of compensation to be applied.  As already mentioned in relation to 
Article 31, having referred to the judgment of the Permanent Court in Factory at Chorzów, and 
other relevant jurisprudence on the subject, the Tribunal noted that the standard of ‘full 
reparation’ was also reflected in Article 31 of the Articles, and referred to the ILC’s Commentary to 
that provision.1011 The Tribunal then continued: 
 

[t]he Commission continues in Article 35 of the Draft Articles to conclude that 
restitution in kind is the preferred remedy for an internationally wrongful act, 
providing in Article 36 that only where restitution cannot be achieved can 
equivalent compensation be awarded. 
 
The remaining issue is what consequence does application of this customary 
international law standard have for the present case. It is clear that actual 
restitution cannot take place and so it is, in the words of the Chorzów Factory 

                                                 
1002  Ibid., para. 408. 
1003  Enron Corporation and Ponderosa Assets L.P. v Argentine Republic (ICSID Case No. ARB/01/3), Award of 22 
May 2007. 
1004  Ibid., para. 359, citing Factory at Chorzòw, Merits, 1928, PCIJ, Series A No. 17, at 47. 
1005  Sempra Energy International v Argentine Republic(ICSID Case No. ARB/02/16), Award of 28 September 2007. 
1006  Ibid., para. 401. 
1007  LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentina (ICSID Case No. ARB/02/1), Award 
on Damages of 25 July 2007. 
1008  Ibid., para. 31. 
1009  Ibid.. para. 32 and note 6 referring to Article 34 of the Articles  
1010  ADC Affiliate Limited and ADC & ADMC Management Limited v Republic of Hungary (ICSID Case No. 
ARB/03/16), Award of 2 October 2006. 
1011  Ibid., para. 487–493. 
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decision, ‘payment of a sum corresponding to the value which a restitution in 
kind would bear’, which is the matter to be decided.1012 
 

The notion of restitution embodied in Article 35 has also been referred to in domestic decisions; in 
R v Lyons,1013 the appellants had been convicted in a manner which the European Court of 
Human Rights subsequently found was in breach of their right to a fair trial under Article 6 of the 
European Convention. Before the domestic courts, they attempted to rely on the obligation of 
restitution as a matter of general international law in order to argue that as a result, their 
convictions should be quashed.  In the House of Lords, Lord Hoffmann summarised the 
appellants’ argument as follows: 
 

[Counsel for the appellants] accepted that the Convention, as such, formed no 
part of English law. But he submitted that an English court should give effect to 
the judgments of the ECtHR in relation to these particular appellants. The United 
Kingdom was bound by Article 46 [of the European Convention] to abide by the 
judgment. Customary international law, which did form part of the English 
common law, required a state responsible for an internationally wrongful act to 
make restitution by restoring the status quo ante. (See Chapter II of Part Two of 
the draft articles on Responsibility of States for internationally wrongful acts, 
annexed to Resolution 56/83 adopted by the General Assembly on 12 December 
2001.) Restitution would in this case require that the appellants’ convictions be 
set aside and their criminal records expunged.1014 
 

However, Lord Hoffmann rejected that argument on the basis that it was inconsistent with the rule 
of English law that an unincorporated international treaty has no direct domestic effect: 
 

[t]he obligation to make restitution may, as [Counsel for the appellants] says, be a 
developing or even established feature of customary international law. But it is in 
the present case ancillary to a treaty obligation. It is infringement of the treaty 
obligation to secure Convention rights to everyone within the jurisdiction that is 
said to give rise to the obligation to make restitution. [Counsel for the appellants] 
himself described it as a secondary obligation […]. But if there is no enforceable 
primary obligation, how can its breach give rise to an enforceable secondary 
obligation?1015  
 

As noted above in relation to Article 31, the International Court of Justice has on a number of 
occasions referred to the principle of full reparation enunciated in the judgment of the Permanent 
Court in Factory at Chorzów, and has also made reference the role of restitution in that regard. 
However, in doing so, the Court has not referred to Article 35  
 
In Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium),1016 having 
recalled that it had found that the issue and circulation of the arrest warrant in question had ‘failed 
to respect the immunity of the incumbent Minister for Foreign Affairs of the Congo and, more 
particularly, infringed the immunity from criminal jurisdiction and the involability then enjoyed by 
Mr. Yerodia under international law’, and that those findings ‘constitute a form of satisfaction 
which will make good the moral injury complained of by the Congo’,1017 the Court referred to the 
judgment of the Permanent Court in Factory at Chorzów. It then noted: 
 

                                                 
1012  Ibid., para. 494–495. 
1013  R v Lyons [2002] 1 AC 976 (House of Lords). 
1014  [2003] 1 AC 976 at 994, para. 36 
1015  [2003] 1 AC 976 at 995, para. 39. 
1016  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), ICJ Reports 2002, p. 3, at p. 31–
32, para. 76. 
1017  Ibid., at p. 31–32, para. 76. 
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[i]n the present case, ‘the situation which would, in all probability, have existed if 
[the illegal act] had not been committed’ cannot be re-established merely by a 
finding by the Court that the arrest warrant was unlawful under international law. 
The warrant is still extant, and remains unlawful, notwithstanding the fact that Mr. 
Yerodia has ceased to be Minister for Foreign Affairs. The Court accordingly 
considers that Belgium must, by means of its own choosing, cancel the warrant in 
question and so inform the authorities to whom it was circulated.1018 
 

In Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,1019 in 
its discussion of the legal consequences deriving from the violations of international law which it 
found to have occurred as a result of Israel’s construction of the wall, the Court again made 
reference to the judgement of the Permanent Court in Factory at Chorzów when discussing the 
content of Israel’s responsibility arising thereform. The Court observed: 
 

[m]oreover, given that the construction of the wall in the Occupied Palestinian 
Territory has, inter alia, entailed the requisition and destruction of homes, 
businesses and agricultural holdings, the Court finds further that Israel has the 
obligation to make reparation for the damage caused to all the natural or legal 
persons concerned. The Court would recall that the essential forms of reparation 
in customary law were laid down by the Permanent Court of International Justice 
[…]1020 

 
The Court continued: 

 
Israel is accordingly under an obligation to return the land, orchards, olive groves 
and other immovable property seized from any natural or legal person for 
purposes of construction of the wall in the Occupied Palestinian Territory. In the 
event that such restitution should prove to be materially impossible, Israel has an 
obligation to compensate the persons in question for the damage suffered.1021 
 

Finally, in Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro),1022 as noted above, the 
International Court of Justice referred to the decision of the Permanent Court in Factory at 
Chorzów (and Article 31 of the Articles) in relation to the principle of full reparation.1023 The Court 
continued: 
 

In the circumstances of this case, as the Applicant recognizes, it is inappropriate 
to ask the Court to find that the Respondent is under an obligation of restitutio in 
integrum. Insofar as restitution is not possible, as the Court stated in the case of 
the Gabčíkovo-Nagymaros Project (Hungary/Slovakia), ‘[i]t is a well-established 
rule of international law that an injured State is entitled to obtain compensation 
from the State which has committed an internationally wrongful act for the 
damage caused by it’ ([…] see also Article 36 of the ILC’s Articles on State 
Responsibility).1024 

 

                                                 
1018  Ibid. at p. 32, para. 77. 
1019  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136. 
1020  Ibid., at p. 198, para. 152, quoting Factory at Chorzòw, Merits, 1928, PCIJ, Series A No. 17, p. 47. 
1021  Ibid., at p. 198, para. 153. 
1022  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
1023  Ibid., para. 460 
1024  Ibid., para. 460, quoting Gabčíkovo-Nagymaros Project (Hungary/Slovakia), ICJ Reports 1997, p. 7 at p. 81, 
para. 152; the Court also made reference to Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory, ICJ Reports 2004, p. 136, at p. 198, paras. 152–153. 
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Reference was also made to Article 35 of the Articles in a slightly different context in the decision 
on provisional measures in Occidental Petroleum Corporation and Occidental Petroleum and 
Exploration Company v Republic of Ecuador.1025  The claimants sought provisional measures in 
relation to Ecuador’s termination of a Participation Contract for the exploitation of hydrocarbon 
reserves, which was alleged to be in breach of both the Participation Contract and the applicable 
BIT; the provisional measures were sought in order to preserve their asserted right to restitution 
(i.e. the eventual resoration of their rights under the Participation Contract as a result of an order 
for specific performance of the Participation Contract).  Following a lengthy discussion of the 
various uses made of the term ‘restitution’ in public international law, including the distinction 
between the notions of restitutio in integrum, restitution in kind and specific performance,1026 the 
Tribunal discussed whether the claimants had established a strong arguable right to specific 
performance. Having noted that specific performance was only available as a remedy in 
circumstances where it was not impossible, the Tribunal noted that it was ‘well established that 
where a State has, in the exercise of its sovereign powers, put an end to a contract or a license, or 
any other foreign investor’s entitlement, specific performance must be deemed legally 
impossible’.1027  The Tribunal later observed, making reference to and setting out Article 35 of the 
Articles: 
 

[…] specific performance must not only be possible in order to be granted to a 
claimant. Specific performance, even if possible, will nevertheless be refused if it 
imposes too heavy a burden on the party against whom it is directed. Article 35 
of the ILC Articles on State Responsibility is worthy of mention in this regard 
[…]1028 

                                                 
1025  Occidental Petroleum Corporation and Occidental Petroleum and Exploration Company v Republic of Ecuador 
(ICSID Case No. ARB/06/11), Decision on Provisional Measures of 17 August 2007 
1026  Ibid., paras. 69–74. 
1027  Ibid., para. 79. 
1028  Ibid., para. 82. 
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ARTICLE 36 

 
Compensation 

 
1. The State responsible for an internationally wrongful act is under an 
obligation to compensate for the damage caused thereby, insofar as such damage 
is not made good by restitution. 
 
2. The compensation shall cover any financially assessable damage 
including loss of profits insofar as it is established. 

 
Article 36 deals with the subject of compensation, the second of the forms of reparation identified 
in Article 34 of the Articles. Paragraph 1 makes clear that, insofar as full reparation for the damage 
cuased by an internationally wrongful act is not achieved by restitution, the responsible State is 
obliged to pay compensation.  Paragraph 2 makes clear that compensation may cover any damage 
which is capable of financial assessment, including any loss of profits to the extent that this is 
proven. 
 
Article 36 has been referred to in a number of cases since the adoption of the Articles.1029  
 
In its final Award in CME Czech Republic B.V. v Czech Republic,1030 the Tribunal made reference 
to Article 36 of the Articles in a section entitled ‘‘Just’ Compensation under International Law 
Standards’. It observed: 
 

[i]nternational Law requires that compensation eliminates the consequences of 
the wrongful act. The Articles adopted by the United Nations International Law 
Commission on the Responsibility of States for Internationally Wrongful Act 
provide for the ‘obligation to compensate for the damage caused’, and specify 
that that compensation ‘shall cover any financially assessable damage including 
loss of profits…’ (Art. 36). Paragraph 22 of the Commission’s Commentary on its 
Articles states that: ‘Compensation reflecting the capital value of property taken 
or destroyed as the result [of] an internationally wrongful act is generally assessed 
on the basis of the ‘fair market value’ of the  property lost’ […]1031 

 
In CMS Gas Transmission Company v Argentine Republic, having determined that Argentina had 
breached its obligations under the applicable BIT, the Tribunal devoted a section of its Award to 
discussion of ‘The Standards of Reparation Under International Law’. It observed, with reference to 
Article 34 of the Articles that: 
 

[i]t is broadly accepted in international law that there are three main standards of 
reparation for injury: restitution, compensation and satisfaction.1032 
 

The Tribunal went on to note, referring in a footnote to Article 35 of the Articles, that: 
  

[r]estitution is the standard used to reestablish the situation which existed before 
the wrongful act was committed, provided this is not materially impossible and 
does not result in a burden out of proportion as compared to compensation.1033 

                                                 
1029  Detailed discussion of the actual method and basis on which compensation has been calculated in cases since 
the adoption of the Articles is beyond the scope of the present study, despite the fact that it is a subject dealt with in some 
detail in the Commentary to Article 36.  The following discussion concentrates on examples of references to the broad 
principles relating to compensation, and does not attempt to set out the reasoning of each court or tribunal in relation to 
the actual calculation of compensation.  
1030  CME Czech Republic B.V. v Czech Republic, Final Award of 14 March 2003. 
1031  Ibid., para. 501, quoting Commentary to Article 36, paragraph (22). 
1032  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
para. 399. 
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The Tribunal then quoted the passage from the judgment of the Permanent Court of International 
Justice in Factory at Chorzòw,1034 before observing, quoting the two paragraphs of Article 36 of the 
Articles in accompanying footnotes, that: 
 

[c]ompensation is designed to cover any ‘financially assessable damage including 
loss of profits insofar as it is established.’ Quite naturally compensation is only 
called for when the damage is not made good by restitution. The decision in 
Lusitania, another landmark case, held that ‘the fundamental concept of 
‘damages’ is…reparation for a loss suffered; a judicially ascertained compensation 
for wrong. The remedy should be commensurate with the loss, so that the injured 
party may be made whole.’1035 

 
In relation to the quotation from The Lusitania, the accompanying footnote also made reference to 
the Commission’s Commentary, in which the Commission had itself referred to the same 
passage.1036 The Tribunal went on to observe, again referring to the Commentary to Article 36 in a 
footnote, that:  
 

The loss suffered by the claimant is the general standard commonly used in 
international law in respect of injury to property, including often capital value, 
loss of profits and expenses.1037 

 
In its award on damages in LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v 
Argentina, 1038 the Tribunal referred to Article 31 of the Articles and the decision of the Permanent 
Court in Factory at Chorzów in support of the proposition that the appropriate standard for 
reparation was ‘full’ reparation1039 and went on to note that:  
 

[r]eparation can thus take the form of restitution or compensation. Claimants 
have requested compensation measured by the fair market value of their loss.1040  
 

The Tribunal rejected assessment of the loss on the basis of fair market value, as claimed by the 
claimants,1041 and then turned to determine the applicable measure of compensation. In this 
regard, the Tribunal referred to Article 36 of the Articles and the accompanying Commentary in 
support of its conclusion that the appropriate measure of compensation was ‘the ‘actual loss’ 
suffered by the investor ‘as a result’ of Argentina’s conduct’.1042 The Tribunal observed: 
 

[p]ursuant to Article 36 of the [Articles] ‘[t]he State is under an obligation to 
compensate for the damage caused thereby’ and compensation ‘shall cover all 
financially assessable damage including loss of profits in so far as it is established.’ 
The determination of compensation depends on the identification of the damage 
caused by Respondent’s wrongful acts and the establishment of lost profits.  
 

                                                                                                                                            
1033  Ibid., para. 400. 
1034  Ibid., quoting Factory at Chorzòw, Merits, 1928, PCIJ, Series A No. 17, at 47. 
1035  Ibid., para. 401, quoting The Lusitania, (1923) RIAA, Vol. VII, p. 32, at 39 (emphasis in original). 
1036  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, Fn. 
216, referring to Commentary to Article 36, paragraphs (1) to (34); the Commission’s reference to The Lusitania occurs in 
paragraph (3). The Tribunal’s footnote in fact refers to the Commentary to Article 25, although this appears to be an error, 
and it would appear to have intended to refer to the Commentary to Article 36. 
1037  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
para. 402 and fn. 217, referring to Commentary to Article 36, paragraph (21). 
1038  LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentina (ICSID Case No. ARB/02/1), Award 
on Damages of 25 July 2007. 
1039  Ibid., para. 31. 
1040  Ibid.. para. 32 and note 6, referring to Article 34 of the Articles.  
1041  Ibid., paras. 33–40 
1042  Ibid., paras. 45 (emphasis in origianl 
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As to the damage caused, it is useful to recall the definition of this concept made 
in the Lusitania case: ‘The fundamental concept of ‘damage’ is […] reparation for 
a loss suffered; a judicially ascertained compensation for wrong. The remedy 
should be commensurate with the loss, so that the injured party may be made 
whole.’ 
 
After considering this definition and again the dictum of the Factory at Chorzów 
case, the ILC Commentary concludes that the function of compensation is ‘to 
address the actual losses incurred as a result of the internationally wrongful 
act.’1043  
 

Later on in the Award, the Tribunal again referred to the formulation of Article 36(2), and a 
passage from the accompanying Commentary, in relation to the claims for loss of profits: 
 

[t]he Claimants raise the claim for loss of profits, in response to the method 
proposed by the Tribunal in Procedural Order No. 6. This claim will be addressed 
in the context of the analysis of the Tribunal’s method. However, as a matter of 
principle, it is necessary to outline at this point the distinction between accrued 
losses and lost future profits. Whereas the former have commonly been awarded 
by tribunals, the latter have only been awarded when ‘an anticipated income 
stream has attained sufficient attributes to be considered legally protected 
interests of sufficient certainty to be compensable.’ Or, in the words of the Draft 
Articles, ‘in so far as it is established’. The question is one of ‘certainty’. ‘Tribunals 
have been reluctant to provide compensation for claims with inherently 
speculative elements.’1044  
 

In its decision in PSEG Global Inc. and Konya Ilgın Elektrik Üretim ve Ticaret Limited Şirketi v 
Republic of Turkey1045 the Tribunal recorded the Claimants’ submission that its:  
 

[…] claim for compensation, […] should cover all financially assessable damage, 
including loss of profits arising from either contract arrangements or from a well-
established history of dealings, just as the International Law Commission 
concluded in its comments on Article 36 of the Articles on State Responsibility.1046  

 
However, in the subsequent discussion of the Claimants’ claim for compensation, the Tribunal did 
not refer to the Articles. 
 
In ADC Affiliate Limited and ADC & ADMC Management Limited v Republic of Hungary,1047 the 
Tribunal, as noted above, referred to Articles 31, 35 and 36 of the Articles in the context of its 
discussion of the standard of compensation to be applied in relation to the violations of the BIT 
which it had found to have occurred.  Having concluded that a provision of the BIT did not 
constitute a lex specialis in this regard (given that it related only to compensation for a lawful 
expropriation)), the Tribunal concluded that it was therefore ‘required to apply the default 
standard contained in customary international law in the present case.’1048  
 
As noted above, in relation to Article 31, having referred to the judgment of the Permanent Court 
in Factory at Chorzów, and other relevant jurisprudence on the subject, the Tribunal noted that 

                                                 
1043  Ibid, paras. 41–43 (footnotes omitted; emphasis in original), referring to Commentary to Article 36, paragraph (3) 
and quoting paragraph (4). 
1044  Ibid., para. 51 (footnotes omitted), quoting Commentary to Article 36, paragraph (27). 
1045  PSEG Global Inc. and Konya Ilgın Elektrik Üretim ve Ticaret Limited Şirketi v Republic of Turkey, (ICSID Case 
No. ARB/02/5), Award of 19 January 2007. 
1046  Ibid., para. 282. 
1047  ADC Affiliate Limited and ADC & ADMC Management Limited v Republic of Hungary (ICSID Case No. 
ARB/03/16), Award of 2 October 2006. 
1048  Ibid., para. 483. 
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the standard of ‘full reparation’ was also reflected in Article 31 of the Articles, and referred to the 
Commentary to that provision. The Tribunal then continued: 
 

[t]he Commission continues in Article 35 of the Draft Articles to conclude that 
restitution in kind is the preferred remedy for an internationally wrongful act, 
providing in Article 36 that only where restitution cannot be achieved can 
equivalent compensation be awarded. 
 
The remaining issue is what consequence does application of this customary 
international law standard have for the present case. It is clear that actual 
restitution cannot take place and so it is, in the words of the Chorzów Factory 
decision, ‘payment of a sum corresponding to the value which a restitution in 
kind would bear’, which is the matter to be decided. 1049 
 

The Tribunal then observed: 
 

The present case is almost unique among decided cases concerning the 
expropriation by States of foreign owned property, since the value of the 
investment after the date of expropriation (1 January 2002) has risen very 
considerably while other arbitrations that apply the Chorzów Factory standard all 
invariably involve scenarios where there has been a decline in the value of the 
investment after regulatory interference. It is for this reason that application of the 
restitution standard by various arbitration tribunals has led to use of the date of 
the expropriation as the date for the valuation of damages.  
 
However, in the present, sui generis, type of case the application of the Chorzów 
Factory standard requires that the date of valuation should be the date of the 
Award and not the date of expropriation, since this is what is necessary to put the 
Claimants in the same position as if the expropriation had not been committed 
[…]1050 
 

Having further discussed the decision in Factory at Chorzòw and other jurisprudence, the Tribunal 
concluded that it was necessary to: 

 
[…] assess the compensation to be paid by the Respondent to the Claimants in 
accordance with the Chorzów Factory standard, i.e., the Claimants should be 
compensated the market value of the expropriated investments as at the date of 
this Award, which the Tribunal takes as of September 30, 2006.1051  

 
In Siemens A.G. v Argentine Republic1052 the Tribunal referred to the Articles, and Article 36 in 
particular, in setting out the principles which it would apply to the assessment of compensation for 
breach of the relevant BIT. Argentina had argued that the standard of compensation was governed 
by the terms of the applicable BIT. The Tribunal rejected that submission, in the process affirming 
the customary nature of Article 36 of the Articles: 
 

[t]he law applicable to the determination of compensation for a breach of such 
Treaty obligations is customary international law. The Treaty itself only provides 
for compensation for expropriation in accordance with the terms of the Treaty.  
 
The Draft Articles are currently considered to reflect most accurately customary 
international law on State responsibility.1053 

                                                 
1049  Ibid., para. 494–495. 
1050  Ibid., paras. 496–497. 
1051  Ibid., para.499. 
1052  Siemens A.G. v Argentine Republic (ICSID Case No. ARB/02/8), Award of 6 February 2007. 
1053  Ibid., paras. 349–350. 
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The Tribunal then set out the text of Article 36 and continued:  

 
[t]his Article relies on the statement of the PCIJ in the Factory at Chorzów case on 
reparation […] 
 
The key difference between compensation under the Draft Articles and the 
Factory at Chorzów case formula, and Article 4(2) of the Treaty is that under the 
former, compensation must take into account ‘all financially assessable damage’ 
or ‘wipe out all the consequences of the illegal act’ as opposed to compensation 
‘equivalent to the value of the expropriated investment’ under the Treaty. Under 
customary international law, Siemens is entitled not just to the value of its 
enterprise as of May 18, 2001, the date of expropriation, but also to any greater 
value that enterprise has gained up to the date of this Award, plus any 
consequential damages.1054 

 
In Sempra Energy International and Argentine Republic,1055the Tribunal made reference to Article 
36 of the Articles in the context of its dicusssion of reparation. Having quoted the familiar passage 
from the judgment of the Permanent Court of International Justice in Factory at Chorzów that 
‘reparation must, as far as possible, wipe out all the consequences of the illegal act and re-establish 
the situation which would, in all probability, have existed if that act had not been committed’,1056 
the Tribunal observed, referring in an accompanying footnote to Article 36(2): 
 

[i]n the absence of restitution or agreed renegotiation of contracts or other 
measures of redress, the appropriate standard of reparation under international 
law is compensation for the losses suffered by the affected party. The 
International Law Commission Articles on State Responsibility for Internationally 
Wrongful Acts adopted by the United Nations General Assembly in 2002, also 
state in this respect that compensation is meant to cover any ‘financially 
assessable damage including loss of profits insofar as it is established.’1057 
 

In its Advisory Opinion on Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory,1058 the International Court of Justice, having referred to the dictum of the 
Permanent Court in Factory at Chorzów,1059 emphasised (again without reference to the Articles) 
that, to the extent restitution was materially impossible, Israel was obliged to pay compensation, as 
well as being under a separate obligation to compensation for any material damage caused by the 
construction of the wall: 
 

Israel is accordingly under an obligation to return the land, orchards, olive groves 
and other immovable property seized from any natural or legal person for 
purposes of construction of the wall in the Occupied Palestinian Territory. In the 
event that such restitution should prove to be materially impossible, Israel has an 
obligation to compensate the persons in question for the damage suffered. The 
Court considers that Israel also has an obligation to compensate, in accordance 
with the applicable rules of international law, all natural or legal persons having 
suffered any form of material damage as a result of the wall’s construction.1060 
 

                                                 
1054  Ibid., paras. 351–352, quoting Factory at Chorzów, Merits, 1928, P.C.I.J. Series A, No. 17, p. 47. 
1055  Sempra Energy International v Argentine Republic (ICSID Case No. ARB/02/16), Award of 28 September 2007. 
1056  Ibid., para. 400, quoting Factory at Chorzów, Merits, 1928, P.C.I.J. Series A, No. 17, p. 47. 
1057  Ibid., para. 401 and note 158 
1058  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136. 
1059  Ibid., at p. 198, para. 152, quoting Factory at Chorzów, Merits, 1928, P.C.I.J. Series A, No. 17, p. 47. 
1060  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136, at p. 198, para. 153. 
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In Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v Serbia and Montenegro),1061 the International Court of Justice, as noted 
above, referred to the decision of the Permanent Court in Factory at Chorzów and Article 31 of 
the Articles for the proposition that ‘reparation must, so far as possible, wipe out all the 
consequences of the illegal act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed’.1062 In relation to the question of compensation, the 
International Court of Justice made reference to its previous jurisprudence, as well as to Article 36 
of the Articles:  
 

In the circumstances of this case, as the Applicant recognizes, it is inappropriate 
to ask the Court to find that the Respondent is under an obligation of restitutio in 
integrum. Insofar as restitution is not possible, as the Court stated in the case of 
the Gabčíkovo-Nagymaros Project (Hungary/Slovakia), ‘[i]t is a well-established 
rule of international law that an injured State is entitled to obtain compensation 
from the State which has committed an internationally wrongful act for the 
damage caused by it’ ([…] see also Article 36 of the ILC’s Articles on State 
Responsibility).1063  
 

The Court went on to consider ‘what were the consequences of the failure of the Respondent to 
comply with its obligations under the Genocide Convention to prevent and punish the crime of 
genocide, committed in Bosnia and Herzegovina, and what damage can be said to have been 
caused thereby.’1064 The Court opined that, since no ‘sufficiently direct and causal link’ had been 
established between the breach of the obligation to prevent and punish genocide and the 
massacres at Srebrenica, financial compensation was not the appropriate form of reparation: 
 

[s]ince [the Court] now has to rule on the claim for reparation, it must ascertain 
whether, and to what extent, the injury asserted by the Applicant is the 
consequence of wrongful conduct by the Respondent with the consequence that 
the Respondent should be required to make reparation for it, in accordance with 
the principle of customary international law stated above. In this context, the 
question just mentioned, whether the genocide at Srebrenica would have taken 
place even if the Respondent had attempted to prevent it by employing all means 
in its possession, becomes directly relevant, for the definition of the extent of the 
obligation of reparation borne by the Respondent as a result of its wrongful 
conduct. The question is whether there is a sufficiently direct and certain causal 
nexus between the wrongful act, the Respondent’s breach of the obligation to 
prevent genocide, and the injury suffered by the Applicant, consisting of all 
damage of any type, material or moral, caused by the acts of genocide. Such a 
nexus could be considered established only if the Court were able to conclude 
from the case as a whole and with a sufficient degree of certainty that the 
genocide at Srebrenica would in fact have been averted if the Respondent had 
acted in compliance with its legal obligations. However, the Court clearly cannot 
do so. As noted above, the Respondent did have significant means of influencing 
the Bosnian Serb military and political authorities which it could, and therefore 
should, have employed in an attempt to prevent the atrocities, but it has not 
been shown that, in the specific context of these events, those means would have 
sufficed to achieve the result which the Respondent should have sought. Since 
the Court cannot therefore regard as proven a causal nexus between the 

                                                 
1061  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
1062  Ibid., para. 460 
1063  Ibid., para. 460, quoting Gabčíkovo-Nagymaros Project (Hungary/Slovakia), ICJ Reports 1997, p. 7 at p. 81, 
para. 152; the Court also made reference to its Advisory Opinion in Legal Consequences of the Construction of a Wall in 
the Occupied Palestinian Territory, ICJ Reports 2004, p. 136, p. 198, paras. 152–153. 
1064  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007, para. 460.  
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Respondent’s violation of its obligation of prevention and the damage resulting 
from the genocide at Srebrenica, financial compensation is not the appropriate 
form of reparation for the breach of the obligation to prevent genocide.1065 
 

As discussed below in relation to Article 37, the Court went on to find however that the applicant 
was entitled to satisfaction, and that a declaration of the violation of the obligation to prevent 
genocide would constitute appropriate satisfaction in that regard.1066  
 

                                                 
1065  Ibid., para. 462. 
1066  Ibid., para. 463, quoting Corfu Channel (United Kingdom v Albania), Merits, ICJ Reports 1949, p. 4, pp. 35, 36 
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ARTICLE 37 

 
Satisfaction 

 
1. The State responsible for an internationally wrongful act is under an 
obligation to give satisfaction for the injury caused by that act insofar as it cannot 
be made good by restitution or compensation. 
 
2. Satisfaction may consist in an acknowledgement of the breach, an 
expression of regret, a formal apology or another appropriate modality. 
 
3. Satisfaction shall not be out of proportion to the injury and may not take 
a form humiliating to the responsible State. 

 
 
Article 37 deals with satisfaction, the third form of reparation referred to in Article 34.  Paragraph 1 
makes clear that a responsible State is under an obligation to provide satisfaction for the injury 
caused by its internationally wrongful act, to the extent that that injury cannot be made good by 
either restitution or compensation.  Paragarph 2 gives examples of the forms which satisfaction 
may take, listing acknowledgment of the breach, expressions of regret and formal apologies as 
potentially appropriate modes of providing satisfaction. Paragraph provides that satisfaction must 
not be out of proportion to the injury it is aimed at making good, and makes clear that satisfaction 
may not take a form which is humiliating. 
 
As noted above in relation to Article 34, in CMS Gas Transmission Company v Argentine Republic, 
the Tribunal, having determined that Argentina had breached its obligations in respect of the 
claimant’s investment, observed with reference to Article 34 of the Articles that:  
 

It is broadly accepted in international law that there are three main standards of 
reparation for injury: restitution, compensation and satisfaction.1067 

 
It continued:  
 

[a]s this is not a case of reparation due to an injured State, satisfaction can be 
ruled out at the outset.1068 
 

The International Court of Justice has made reference to the notion of satisfaction on a number of 
occasions since the adoption of the Articles, although without reference to Article 36 of the 
Articles. 
 
In Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium),1069 the Court 
stated: 
 

[t]he Court has already concluded […] that the issue and circulation of the arrest 
warrant of 11 April 2000 by the Belgian authorities failed to respect the immunity 
of the incumbent Minister for Foreign Affairs of the Congo and, more particularly, 
infringed the immunity from criminal jurisdiction and the inviolability then 
enjoyed by Mr. Yerodia under international law. Those acts engaged Belgium’s 
international responsibility. The Court considers that the findings so reached by it 

                                                 
1067  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Award of 12 May 2005, 
para. 399. 
1068  Ibid., para. 399. 
1069  Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), ICJ Reports 2002, p. 3. 
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constitute a form of satisfaction which will make good the moral injury 
complained of by the Congo.1070 
 

In Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria),1071 
Cameroon asked the International Court of Justice to require Nigeria to give assurances of non-
repetition, and sought reparation in relation to the Nigeria’s occupation of territory which the 
Court ruled appertained to Cameroon. The Court, having, as discussed in relation to Article 30, 
rejected Cameroon’s request for an order requiring guarantees of non-repetition,1072 considered: 
  

In the circumstances of the case […] by the very fact of the present Judgment and 
of the evacuation of the Cameroonian territory occupied by Nigeria, the injury 
suffered by Cameroon by reason of the occupation of its territory will in all events 
have been sufficiently addressed. The Court will not therefore seek to ascertain 
whether and to what extent Nigeria’s responsibility to Cameroon has been 
engaged as a result of that occupation.1073 
 

In Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v Serbia and Montenegro),1074 having found that restitution was not 
possible, and that financial compensation was not appropriate given the lack of the necessary 
‘sufficiently direct and causal link’ between the breach by the FRY of the obligation to prevent 
genocide and the massacre at Srebrenica, the International Court of Justice went on to find (albeit 
without reference to Article 37) that the applicant was entitled to satisfaction and that a declaration 
of the violation of the obligation to prevent genocide would constitute ‘appropriate satisfaction’ in 
this regard: 
 

[i]t is however clear that the Applicant is entitled to reparation in the form of 
satisfaction, and this may take the most appropriate form, as the Applicant itself 
suggested, of a declaration in the present Judgment that the Respondent has 
failed to comply with the obligation imposed by the Convention to prevent the 
crime of genocide. […] the Court considers that a declaration of this kind is ‘in 
itself appropriate satisfaction’.1075  

 
The approach of the International Court of Justice in Land and Maritime Boundary between 
Cameroon and Nigeria, discussed above, was relied upon by Suriname in the Guyana/Suriname 
arbitration,1076 in order to attempt to avoid a finding of its responsibility.  
 
The arbitration related principally to delimitation of the maritime boundary between the two 
States; however, Guyana in addition put forward a claim invoking the responsibility of Suriname in 
relation to actions by members of the Surinamese armed forces alleged to amount to a threat of 
use of force in a portion of the disputed maritime area which the Tribunal ruled appertained to 
Guyana.  The Tribunal affirmed its jurisdiction over the claim of State responsibility and dismissed 
various objections to the admissibility of Guyana’s claims; as discussed below in the context of 
Article 50, it also dismissed an argument made by Suriname the actions of its armed forces could 
be qualified as a lawful countermeasure. 
 
Guyana had requested that the Tribunal order the payment of compensation and order that 
Suriname should refrain from further threats of force. In response, Suriname had referred to the 

                                                 
1070  Ibid. p. 31, para. 75. 
1071  Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria; Equitorial Guinea 
intervening), Merits, ICJ Reports 2002, p. 303. 
1072  Ibid., at p. 452, para. 318. 
1073  Ibid., at p. 452, para. 319. 
1074  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
1075  Ibid., para. 463, quoting Corfu Channel (United Kingdom v Albania), Merits, ICJ Reports 1949, p. 4, at pp. 35 
and 36. 
1076  Guyana/Suriname, Award of 17 September 2007. 
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passage from the judgment of the International Court of Justice in Land and Maritime Boundary 
between Cameroon and Nigeria quoted above, in which the Court had dismissed Cameroon’s 
claims of State responsibility in relation to the occupation by Nigerian forces of areas which had 
been found to appertain to Cameroon, holding that the finding of Cameron’s sovereignty over the 
territory in question ‘sufficiently addressed’ Cameroon’s injury in that regard, and that as a result, it 
was not necessary to ‘seek to ascertain whether and to what extent Nigeria’s responsibility to 
Cameroon has been engaged as a result of that occupation.’1077  Relying on that passage, Suriname 
sought to argue that the Tribunal should similarly ‘decline to pass upon Guyana’s claim for the 
allegedly unlawful activities of Suriname.’1078  Guyana argued in response that Suriname’s reliance 
on that passage was misplaced, and the International Court of Justice had not enunciated ‘a 
general principle that State responsibility is irrelevant to boundary disputes but limited itself solely 
to the relief sought by Cameroon.’1079 
 
The Tribunal stated that it agreed with Guyana’s characterization  of the approach of the 
International Court of Justice in Land and Maritime Boundary between Cameroon and Nigeria.1080  
However, it nevertheless followed the approach adopted by the Court in that case: 
 

[i]n a like manner, [the Tribunal] will not seek to ascertain whether and to what 
extent Suriname’s responsibility to Guyana has been engaged […]. This dictum of 
the ICJ is all the more relevant in that as a result of this Award, Guyana now has 
undisputed title to the area where the incident occurred – the injury done to 
Guyana has thus been ‘sufficiently addressed’.1081 
 

As to Guyana’s claim for compensation, the Tribunal concluded that the situation in Land and 
Maritime Boundary between Cameroon and Nigeria, in relation to which the Court had concluded 
that Cameroon’s claims were adequately satisfied by a declaratory judgment, ‘was not entirely 
congruent’ with the situation in the case before it. However, the Tribunal held that the damage 
claimed had not been proved, and on that basis dismissed that part of Guyana’s claim for relief.1082 
 
The Tribunal later observed that:  
 

[b]oth Parties have requested the Tribunal to declare that violations of the 
Convention have taken place. The Tribunal notes that in certain circumstances, 
‘reparation in the form of satisfaction may be provided by a judicial declaration 
that there has been a violation of a right’ or an obligation.1083 

                                                 
1077  Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria; Equitorial Guinea 
intervening), Merits, ICJ Reports 2002, p. 303, at p. 452, para. 319. 
1078  Guyana/Suriname, Award of 17 September 2007, para. 448, quoting Suriname Rejoinder, para. 4.3. 
1079  Guyana/Suriname, Award of 17 September 2007, para. 449. 
1080  Ibid., para. 450. 
1081  Ibid., para. 451. 
1082  Ibid., para. 452. 
1083  Ibid., para. 485, quoting the judgment of the International Tribunal for the Law of the Sea in The M/V ‘Saiga’, 
(No. 2) (Saint Vincent and the Grenadines v Guinea), judgement of 1 July 1999, para. 171. 
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ARTICLE 38 

 
Interest 

 
1. Interest on any principal sum due under this Chapter shall be payable 
when necessary in order to ensure full reparation.  The interest rate and mode of 
calculation shall be set so as to achieve that result. 
 
2. Interest runs from the date when the principal sum should have been 
paid until the date the obligation to pay is fulfilled. 
 
 

Article 38 is concerned with interest. The first paragraph of the provision makes clear that the aim 
of an award of interest is to ensure full reparation, and that the rate of interest and mode of 
calculation (i.e. whether interest is simple or compound with rests) should be fixed in order to 
ensure that result. Paragraph 2 specifies the period for which interest is to run, making clear that 
interest runs from the date the principal sum should have been paid until the date of payment. 
 
In its Report and Recommendations in relation to part three of the third instalment of ‘F3’ claims 
(claims by Kuwait against Iraq for losses arising from the invasion of Kuwait excluding 
environmental claims),1084 the Panel of Commissioners of the United Nations Compensation 
Commission, in addition to referring to Articles 31 and 35 also made reference to Article 38 in 
relation to the question of whether interest was to be awarded on the sums claimed.  
 
In this regard, the Panel of Commissioners held that Governing Council decision 16 governed the 
award of interest in relation to delay of payment of compensation; that decision provided that 
interest will be awarded ‘from the date the loss occurred until the date of payment’.1085 In that 
regard, the Panel of Commissioners noted in a footnote that: 

 
Similarly, article 38(2) of the [Articles] provides that ‘[i]nterest runs from the date 
when the principal sum should have been paid until the date the obligation to 
pay is fulfilled.’1086 

 
In CMS Gas Transmission Company v Argentine Republic,1087 the Tribunal made reference to 
Article 38 in the context of its general discussion of the principles governing the award of 
reparation as a result of the breaches it had found to exist of the applicable BIT. It observed, 
referring in a footnote to Article 38 of the Articles, that:  
 

[d]ecisions concerning interest also cover a broad spectrum of alternatives, 
provided it is strictly related to reparation and not used as a tool to award 
punitive damages or to achieve other ends.1088 

 
That statement reflects the position adopted by the ILC in the Commentary to Article 38, which 
emphasises that the award of interest is aimed at achieving full reparation.1089 

                                                 
1084  Report and Recommendations made by the Panel of Commissioners concerning Part Three of the Third 
Installment of ‘F3’ Claims,  18 December 2002 (UN doc. S/AC.26/2003/15); the Panel of Commissioner’s Report and 
Recommendations were approved by the Governing Council of the United Nations Compensation Commission in 
Governing Council Decision No. 194, 26 June 2003, UN doc. S/AC.26/Dec.194 (2003) 
1085  Report and Recommendations made by the Panel of Commissioners concerning Part Three of the Third 
Installment of ‘F3’ Claims, 18 December 2002 (UN doc. S/AC.26/2003/15), para. 172, quoting ‘Awards of Interest’ 
(Governing Council Decision No. 16), 18 December 1992, UN doc. S/AC.26/1992/16, para. 1. 
1086  Ibid.,, fn. 59. Governing Council decision No. 16 was itself referred to by the ILC in the Commentary to Article 
38, paragraph (4). 
1087  CMS Transmission Company v Republic of Argentina (ICSID Case No. ARB/01/08), Decision on Objections to 
Jurisdiction, 17 July 2003. 
1088  Ibid., paragraph 404 and note 220. 
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Similarly, in Siemens A.G. v Argentine Republic,1090 in discussing the rate of interest which was 
payable in order to achieve compensation for the loss suffered as a result of the breaches of the 
applicable BIT, and whether the interest was to be simple or compound, the Tribunal referred to 
Article 38 of the Articles ‘as an expression of customary international law’, as well as quoting from 
the Commentary to that provision: 
 

[t]he Tribunal will address first the applicable rate of interest, then turn to the 
questions of the date as from which interest should accrue and whether interest 
should be simple or compounded.  
 
As an expression of customary international law, Article 38 of the Draft Articles 
states:  
 

‘1. Interest on any principal sum payable under this Chapter shall 
be payable when necessary in order to ensure full reparation. The 
interest rate and mode of calculation shall be set so as to achieve 
that result.’   

 
Thus, in determining the applicable interest rate, the guiding principle is to 
ensure ‘full reparation for the injury suffered as a result of the internationally 
wrongful act.’1091 

 
As to the date from which interest should accrue, the Tribunal held that: 
 

[f]or purposes of erasing the effects of the expropriation, interest should accrue 
from the date the Tribunal has found that expropriation occurred, namely  May 
18, 2001, in respect of the book value of the investments made for the Project up 
to that date. Compensation for post-expropriation costs incurred after May 18, 
2001 should accrue interest as from the date on which they were incurred. […] 
As for interest on unpaid Government bills, interest should accrue from January 1, 
2000 since they relate to services rendered in 1999.1092 

 
The Tribunal went on to hold that compound interest should be awarded,1093 observing that, 
contrary to the position taken by Argentina, the question in this regard was not:  
 

[…] whether Siemens had paid compound interest on borrowed funds during the 
relevant period but whether, had compensation been paid following the 
expropriation, Siemens would have earned interest on interest paid on the 
amount of compensation.1094  
 

In its award on damages in LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v 
Argentina, 1095 the Tribunal discussed the question of interest in terms consistent with the approach 
adopted by the Commission, albeit that, in contrast to its reference to Articles 34 and 35 earlier on 
in the Award, it did not make express reference to Article 38. The claimants had requested the 
award of compound interest; in this regard, the Tribunal observed: 
 

                                                                                                                                            
1089  Cf. Commentary to Article 38, paragraphs (1), (7) and (9). 
1090  Siemens A.G. v Argentine Republic (ICSID Case No. ARB/02/8), Award of 6 February 2007. 
1091  Ibid., para. 394–396, quoting Commentary to Article 38, paragraph (10). 
1092  Siemens A.G. v Argentine Republic (ICSID Case No. ARB/02/8), Award of 6 February 2007, para. 397. 
1093  Ibid., para. 401 
1094  Ibid., para. 399. 
1095  LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v Argentina (ICSID Case No. ARB/02/1), Award 
on Damages of 25 July 2007. 
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[i]nterest is part of the ‘full’ reparation to which the Claimants are entitled to 
assure that they are made whole. In fact, interest recognizes the fact that, 
between the date of the illegal act and the date of actual payment, the injured 
party cannot use or invest the amounts of money due. It is therefore decisive to 
identify the available investment alternatives to the investor in order to establish 
‘full’ reparation.’ 
 
It has been acknowledged that in ‘modern economic conditions’, funds would be 
invested to earn compound interest […] 
 
Based on these considerations, the Tribunal will decide in the section on 
quantification and after assessing the parties’ position on the Tribunal’s method, 
the type of interest due, the applicable rate and the period covered. 1096  

 
The Tribunal went on to award compound interest.1097 
By contrast, in its final award in CME Czech Republic B.V. v Czech Republic,1098 the Tribunal 
observed in relation to the claim by the claimant for compound interest that:  

 
[t]he Tribunal does not find particular circumstances in this case justifying the 
award of compound interest. The calculation of the compensation itself already 
fully compensates Claimatn for the damage suffered. Awarding simple interest 
compensates the loss of use of the principal amount of the award in the period of 
delay.1099 
 

In this regard, the Tribunal made reference to Article 38 of the Articles, and the Commentary 
thereto.1100 
 

                                                 
1096  Ibid., paras. 55–57, footnotes omitted. 
1097  Ibid., para. 103. 
1098  CME Czech Republic B.V. v Czech Republic, Partial Award of 13 September 2001. 
1099  Ibid., para. 647. 
1100  Ibid., referring to Commentary to Article 38, paragraph (4). 
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ARTICLE 39 
 

Contribution to the injury 
 

In the determination of reparation, account shall be taken of the contribution to 
the injury by wilful or negligent action or omission of the injured State or any 
person or entity in relation to whom reparation is sought. 
 

 
Article 39 covers the question of the relevance of contribution to the injury in the determination of 
reparation; it provides that account should be taken of any wilful or negligent action or omission of 
either the injured State or of any person or entity in relation to which reparation is sought which 
contributes to the injury.  
 
On its face, Article 39 applies only to the assessment of reparation in inter-State cases, although as 
its formulation itself makes clear, in relation to claims brought by a State on behalf of one of its 
nationals, account may be taken of any action by the national which has contributed to the injury. 
Nevertheless, the principle embodied in the Article is undoubtedly of wider application. 
 
In MTD Equity Sdn Bhd and MTD Chile SA v Republic of Chile,1101 the Tribunal, in assessing the 
reparation due to the claimants as a consequence of breaches of the applicable bilateral 
investment treaty, reduced the damages as a result of the business risk inherent in the transaction; 
the Tribunal found that the claimants:  
 

[…] at the time of their contract […], had made decisions that increased their 
risks in the transaction and for which they bear responsibility, regardless of the 
treatment given by Chile to the Claimants. They accepted to pay a price for the 
land with the Project without appropriate legal protection. A wise investor would 
not have paid full price up-front for land valued on the assumption of the 
realization of the Project; he would at least have staged future payments to 
project progress, including the issuance of the required development permits.  
 
The Tribunal considers therefore that the Claimants should bear part of the 
damages suffered and the Tribunal estimates that share to be 50% after deduction 
of the residual value of their investment calculated on the basis of the following 
considerations. 1102 

 
The Tribunal’s award, albeit not referring explicitly to the Articles, may be seen as an instance of 
application by analogy of Article 39, in circumstances where the negligence of the investor in 
entering into a contract without appropriate protections was a direct cause of at least part of its 
loss.  
 
The Award in MTD was the subject of an application for annulment by the Respondent, albeit not 
in relation to the quantification of the claimant’s contribution to the damage suffered by it.  
Nevertheless, the ad hoc Committee took the opportunity to emphasise that the result reached by 
the Tribunal in its Award was one which it was entitled to reach, noting that: 
 

[…] the Respondent does not challenge the decision on contribution as a 
manifest excess of powers, and rightly not. In the words of Article 39 of the ILC’s 
Articles on Responsibility of States for Internationally Wrongful Acts of 2001:  

 
‘Contribution to the injury 

                                                 
1101  MTD Equity Sdn Bhd and MTD Chile SA v Republic of Chile (ICSID Case No. ARB/01/17), Award of 25 May 
2004.  
1102  Ibid., paras. 242–243. 
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In the determination of reparation, account shall be taken of the 
contribution to the injury by wilful or negligent action or omission 
of the injured State or any person or entity in relation to whom 
reparation is sought.’ 

 
Part II of the ILC Articles, in which Article 39 is located, is concerned with claims 
between States, though it includes claims brought on behalf of individuals, e.g., 
within the framework of diplomatic protection. There is no reason not to apply 
the same principle of contribution to claims for breach of treaty brought by 
individuals.1103  

 

                                                 
1103  MTD Equity Sdn Bhd and MTD Chile SA v Republic of Chile (ICSID Case No. ARB/01/17), Decision on 
Annulment of 21 March 2007, para. 99. 
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CHAPTER III 
SERIOUS BREACHES OF OBLIGATIONS UNDER PEREMPTORY 

NORMS OF GENERAL INTERNATIONAL LAW 
 
 

 
ARTICLE 40 

 
Application of this Chapter 

 
1. This Chapter applies to the international responsibility which is entailed 
by a serious breach by a State of an obligation arising under a peremptory norm 
of general international law. 
 
2. A breach of such an obligation is serious if it involves a gross or 
systematic failure by the responsible State to fulfil the obligation. 

 
 

ARTICLE 41 
 

Particular consequences of a serious  
breach of an obligation under this Chapter 

 
1. States shall cooperate to bring to an end through lawful means any 
serious breach within the meaning of article 40. 
 
2. No State shall recognize as lawful a situation created by a serious breach 
within the meaning of article 40, nor render aid or assistance in maintaining that 
situation. 
 
3. This article is without prejudice to the other consequences referred to in 
this Part and to such further consequences that a breach to which this Chapter 
applies may entail under international law. 

 
 
It is convenient to deal with Articles 40 and 41, forming Chapter III of Part Two, together, given 
the close inter-relation of the two provisions.  
 
Article 40 provides for additional consequences forming part of the international responsibility of 
the State in the case of serious breaches by a State of an obligation arising under a peremptory 
norm of general international law (i.e. jus cogens). A ‘serious breach’ of an obligation arising under 
a peremptory norm is one described as involving a gross or systematic failure to fulfil the obligation 
in question.  
 
Article 41 provides for three consequences for States other than the responsible State as the result 
of such a serious breach; first, as specified in the first paragraph of the Article, other States should 
cooperate to bring the serious breach to an end by lawful means; second, under the second 
paragraph of the provision, other States are required not to recognize as lawful the situation 
created by such a serious breach; and third, again under paragraph 2, other States are required not 
to provide any aid or assistance in maintaining the unlawful situation created by such a breach . 
The last paragraph of the provision makes clear that the additional consequences specified in 
Article 41 are without prejudice to the normal content of responsibility contained in the preceding 
chapters of Part Two, or to any other consequences arising under international law. 
 
No decision on the international level has explicitly referred to Articles 40 and 41, although one 
decision of the International Court of Justice appears to refer to the consequences of serious 
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breaches enumerated in Article 41. By contrast Articles 40 and 41 have been referred to in the 
opinions of individual judges of the International Court of Justice, and they have also been referred 
to by domestic courts.   
 
In Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,1104 the 
International Court of Justice, having considered that Israel had acted inconsistently with various of 
its international obligations, that the wrongfulness of Israel’s conduct was not precluded on the 
basis of self-defence or of the existence of a state of necessity, and that, accordingly, ‘the 
responsibility of [Israel] was engaged under international law’, the Court stated that it would  
 

[…] examine the legal consequences resulting from the violations of international 
law by Israel by distinguishing between, on the one hand, those arising for Israel 
and, on the other, those arising for other States and, where appropriate, for the 
United Nations.1105 

 
Having considered the content of the international responsibility of Israel for the breaches of 
international law, the Court turned to consider ‘the legal consequences of the internationally 
wrongful acts flowing from Israel’s construction of the wall as regards other States.’1106 
 
In this regard, the Court observed that:  

 
[…] the obligations violated by Israel include certain obligations erga omnes. As 
the Court indicated in the Barcelona Traction case, such obligations are by their 
very nature ‘the concern of all States’ and, ‘In view of the importance of the rights 
involved, all States can be held to have a legal interest in their protection.’ […] 
The obligations erga omnes violated by Israel are the obligation to respect the 
right of the Palestinian people to self-determination, and certain of its obligations 
under international humanitarian law.1107 
 

Having discussed the erga omnes character of the right to self-determination and certain 
obligations of international humanitarian law in more detail,1108 the Court continued: 
 

[g]iven the character and the importance of the rights and obligations involved, 
the Court is of the view that all States are under an obligation not to recognize 
the illegal situation resulting from the construction of the wall in the Occupied 
Palestinian Territory, including in and around East Jerusalem. They are also under 
an obligation not to render aid or assistance in maintaining the situation created 
by such construction. It is also for all States, while respecting the United Nations 
Charter and international law, to see to it that any impediment, resulting from the 
construction of the wall, to the exercise by the Palestinian people of its right to 
self-determination is brought to an end […].1109 

 
The Court added that:  
 

                                                 
1104  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136. 
1105  Ibid., at p. 197, para. 148. 
1106  Ibid., at p. 199, para. 154. 
1107  Ibid., at p. 199, para. 155, quoting Barcelona Traction, Light and Power Company, Limited, Second Phase, ICJ 
Reports 1970, p. 3, at p. 32, para. 33. 
1108  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136, at pp. 199–200, paras. 156 and 158. 
1109  Ibid., at p. 200, para. 159; the Court also added that ‘In addition, all the States parties to the Geneva 
Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 are under an obligation, while 
respecting the United Nations Charter and international law, to ensure compliance by Israel with international 
humanitarian law as embodied in that Convention.’ (ibid.) 
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[…] the United Nations, and especially the General Assembly and the Security 
Council, should consider what further action is required to bring to an end the 
illegal situation resulting from the construction of the wall and the associated 
régime, taking due account of the present Advisory Opinion.1110 

 
The Court’s identification of the consequences for third States as a result of Israel’s breaches of 
certain its obligations, albeit made without reference to Articles 40 and 41, clearly parallels the 
consequences for States other than the responsible State identified by the International Law 
Commission in Article 41, namely an obligation of non-recognition of the illegal situation, an 
obligation not to render aid or assistance in maintaining the situation, and an obligation to bring to 
cooperate to bring to an end the unlawful situation through lawful means.   
 
However, the Court’s apparent emphasis on the erga omnes nature of the obligations in question 
breached and the apparent linkage of that characteristic of the obligations to the fact that 
obligations for third States arise from their breach, would seem to be at odds with the approach 
adopted by the ILC in Articles 40 and 41 that the consequences for third States derive from the 
fact of a ‘serious breach’ of an ‘obligation arising under a peremptory norm of general international 
law’.  
 
It is, however, possible to reconcile the Court’s approach with that of the International Law 
Commission on the basis that, although the Court emphasised the erga omnes character of the 
obligations in question, by its reference to ‘the character and the importance of the rights and 
obligations involved’ it was implicitly referring to the fact that the obligations in question, in 
addition to being owed erga omnes, were also to be characterised as obligations arising under 
peremptory norms of international law.  That approach would certainly be consistent with the 
Court’s reluctance, at least until relatively recently, to explicitly acknowledge the existence of the 
concept of peremptory norms/jus cogens in international law.1111 
 
Judge Higgins in her separate Opinion1112 criticized the reasoning of the Court in this regard, 
emphasizing that the characterization of a particular obligation as erga omnes was irrelevant for the 
question of whether obligations arose in relation to third States; in this regard, she made reference 
to the ILC’s Introductory Commentary to Chapter III of Part Two: 
  

[…] unlike the Court, I do not think that the specified consequence of the 
identified violations of international law have anything to do with the concept of 
erga omnes […].  The Court’s celebrated dictum in Barcelona Traction, Light and 
Power Company, Limited, Second Phase, is frequently invoked for more than it 
can bear. Regrettably, this is now done also in this Opinion […]. That dictum was 
directed to a very specific issue of jurisdictional locus standi. As the International 
Law Commission has correctly put it in the Commentaries to the draft Articles on 
the Responsibility of States for Internationally Wrongful Acts […], there are certain 
rights in which, by reason of their importance ‘all states have a legal interest in 
their protection’. It has nothing to do with imposing substantive obligations on 
third parties to a case.1113 

 
Judge Higgins continued: 
 

[t]hat an illegal situation is not to be recognized or assisted by third parties is self-
evident, requiring no invocation of the uncertain concept of ‘erga omnes’. It 

                                                 
1110  Ibid., at p. 200, para. 160. 
1111  Although see now Armed Activities on the Territory of the Congo (New Application: 2002)(Democratic Republic 
of the Congo v Rwanda), Jurisdiction of the Court and Admissibility of the Application, judgment of 3 February 2006, paras. 
64, 78 and 125. 
1112  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Separate Opinion of 
Judge Higgins, ICJ Reports 2004, p. 207. 
1113  Ibid., at p. 216, para. 37, quoting Introductory Commentary to Part Two, Chapter III, paragraph (2). 
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follows from a finding of an unlawful situation by the Security Council, in 
accordance with Articles 24 and 25 of the Charter entails ‘decisions [that] are 
consequently binding on all States Members of the United Nations, which are 
thus under obligation to accept and carry them out’ […] The obligation upon 
United Nations Members not to recognize South Africa’s illegal presence in 
Namibia, and not to lend support or assistance, relied in no way whatever on 
‘erga omnes’. Rather, the Court emphasized that ‘A binding determination made 
by a competent organ of the United Nations to the effect that a situation is illegal 
cannot remain without consequence.’ […] The Court had already found in a 
contentious case that its determination of an illegal act ‘entails a legal 
consequence, namely that of putting an end to an illegal situation’. Although in 
the present case it is the Court, rather than a United Nations organ acting under 
Articles 24 and 25, that has found the illegality; and although it is found in the 
context of an advisory opinion rather than in a contentious case, the Court’s 
position as the principal judicial organ of the United Nations suggests that the 
legal consequence for a finding that an act or situation is illegal is the same. The 
obligation upon United Nations Members of non-recognition and non-assistance 
does not rest on the notion of erga omnes.1114  

 
Similarly, in relation specifically to international humanitarian law, Judge Higgins questioned the 
relevance of the invocation by the Court of the erga omnes nature of such violations, observing 
that ‘[t]hese intransgressible principles are generally binding because they are customary 
international law, no more and no less.’1115  
 
Similarly, Judge Kooijmans, who had voted against the operative paragraph of the Court’s 
judgment relating to legal consequences for third States, expressed doubts in his Separate 
Opinion1116 as to whether the Court was required by the request for an Advisory Opinion to 
express an opinion on the legal consequences for third States (as opposed to the consequences for 
the General Assembly or Israel itself), and further expressed doubts as to the Court’s apparent 
justification for doing so on the basis of the erga omnes character of the obligations breached. In 
doing so, he quoted Article 41 of the Articles and made reference to the Commentary to Chapter 
III of Part Two: 
 

[i]n the present case there must therefore be a special reason for determining the 
legal consequences for other States since the clear analogy in wording with the 
request in the Namibia case is insufficient. 
 
That reason as indicated in […] the Opinion is that the obligations violated by 
Israel include certain obligations erga omnes. I must admit that I have 
considerable difficulty in understanding why a violation of an obligation erga 
omnes by one State should necessarily lead to an obligation for third States. The 
nearest I can come to such an explanation is the text of Article 41 of the 
International Law Commission’s Articles on State Responsibility.  
 
[…] 
 
I will not deal with the tricky question whether obligations erga omnes can be 
equated with obligations arising under a peremptory norm of general 

                                                 
1114  Ibid., at pp. 216–217, para. 38, quoting the Advisory Opinion in Legal Consequences for States of the 
Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 
(1970), ICJ Reports 1971, p. 12, at p. 53, paras. 115 and 117 and Haya de la Torre, ICJ Reports 1951, p. 71 at p. 82. The 
reference to the ILC’s Commentary is to Introductory Commentary to Part Two, Chapter III, paragraph (2). 
1115  Ibid., at p. 217, para. 39, Similarly, Judge Higgins observed that while the Court appeared to take the view that 
Article 1 of the Fourth Geneva Convention was in some way relevant to ‘the erga omnes principle’, it ‘is simply a provision 
in an almost universally ratified multilateral Convention’ (ibid.).  
1116  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Separate Opinion of 
Judge Kooijmans, ICJ Reports 2003, p. 219. 
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international law. In this respect I refer to the useful commentary of the ILC under 
the heading of Chapter III of its Articles.  For argument’s sake I start from the 
assumption that the consequences of the violation of such obligations are 
identical.1117 
 

Judge Kooijmans continued, analysing the Court’s formulation of the operative paragraph in terms 
of Article 41 of the Articles: 

 
[…] Paragraph 1 of Article 41 explicitly refers to a duty to co-operate. As 
paragraph 3 of the commentary states ‘What is called for in the face of serious 
breaches is a joint and co-ordinated effort by all States to counteract the effects of 
these breaches.’ And paragraph 2 refers to ‘co-operation … in the framework of a 
competent international organization, in particular the United Nations’. Article 
41, paragraph 1, therefore does not refer to individual obligations of third States 
as a result of a serious breach. […] 
 
Article 41, paragraph 2, however, explicitly mentions the duty not to recognize as 
lawful a situation created by a serious breach […] In its commentary the ILC 
refers to unlawful situations which – virtually without exception – take the form of 
a legal claim, usually to territory. It gives as examples ‘an attempted acquisition of 
sovereignty over territory through denial of the right of self-determination’, the 
annexation of Manchuria by Japan and of Kuwait by Iraq, South-Africa’s claim to 
Namibia, the Unilateral Declaration of Independence in Rhodesia and the 
creation of Bantustans in South Africa. In other words, all examples mentioned 
refer to situations arising from formal or quasi-formal promulgations intended to 
have an erga omnes effect. I have no problem with accepting a duty of non-
recognition in such cases. 
 
I have great difficulty, however, in understanding what the duty not to recognize 
an illegal fact involves. What are the individual addressees […]  supposed to do in 
order to comply with this obligation? That question is even more cogent 
considering that 144 States unequivocally have condemned the construction of 
the wall as unlawful (res. ES-10/13), whereas those States which abstained or 
voted against (with the exception of Israel) did not do so because they considered 
the construction of the wall as legal. The duty not to recognize amounts, 
therefore, in my view to an obligation without real substance. 
 
That argument does not apply to the second obligation mentioned in Article 41, 
paragraph 2, namely the obligation not to render aid or assistance in maintaining 
the situation created by the serious breach. I therefore fully support that part of 
[the operative paragraph]. Moreover, I would have been in favour of adding in 
the reasoning or even in the operative part a sentence reminding States of the 
importance of rendering humanitarian assistance to the victims of the 
construction of the wall. […]’1118 

 
In the case related to the Juridical Condition and Rights of the Undocumented Migrants,1119 
Mexico sought an advisory opinion from the Inter-American Court of Human Rights on a number 
of questions, including the following: 
 

                                                 
1117  Ibid., at p. 231, paras. 39–41, referring to Introductory Commentary to Part Two, Chapter III. 
1118  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Separate Opinion of 
Judge Kooijmans, ICJ Reports 2003, p. 219, at p. 232, paras. 42–45, referring to Commentary to Article 41, paragraphs (5) 
to (8); the quotation is from paragraph (5). 
1119  Juridical Condition and Rights of the Undocumented Migrants (Advisory Opinion OC–18/03), I-A.C.H.R., Series 
A, No. 18, 17 September 2003 
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In view of the progressive development of international human rights law and its 
Codification […]  
 
[w]hat is the nature today of the principle of non-discrimination and the right to 
equal and effective protection of the law in the hierarchy of norms established by 
general international law and, in this context, can they be considered to be the 
expression of norms of ius cogens? […]’1120 
 

As recorded by the Inter-American Court, in its submissions in relation to that question, Mexico 
referred to the Commentary of the International Law Commission on Articles 40 and 41 of the 
then draft articles on State responsibility, observing: 
 

[a]s in the case of obligations erga omnes, ‘case law has acted cautiously and even 
lagged behind the opinio iuris communis (the latter as a manifestation of the 
principle of universal morality) to establish the norms of jus cogens concerning 
the protection of the fundamental human rights definitively and to clarify the 
applicable legal norms’.1121 

 
The Inter-American Court concluded that the principles of equality before the law and non-
discrimination formed part of jus cogens,1122 although it did not refer to the Articles or their 
Commentaries in this regard. Similarly, it concluded that the general obligation to respect and 
ensure the exercise of human rights has an erga omnes character.1123 
 
Judge Cançado Trindade in a scholarly separate opinion also made reference to the Articles, 
observing that: 
 

[t]he concept of jus cogens in fact is not limited to the law of treaties, and is 
likewise proper to the law of the international responsibility of the States. The 
Articles on the Responsibility of the States, adopted by the International Law 
Commission of the United Nations in 2001, bear witness of this fact. Among the 
passages of such Articles and their comments which refer expressly to jus cogens, 
there is one in which it is affirmed that ‘various tribunals, national and 
international, have affirmed the idea of peremptory norms in contexts not limited 
to the validity of treaties’.1124  
 

In an accompanying footnote, Judge Cançado Trindade also made reference to the Commentary 
to Article 40, and the Commentary to Article 12.1125 He continued: 
 

[i]n my understanding, it is in this central chapter of International Law, that of the 
international responsibility (perhaps more than in the chapter on the law of 
treaties), that the jus cogens reveals its real, wide and profound dimension, 
encompassing all juridical acts (including the unilateral ones), and having an 
incidence (including beyond the domain of State responsibility) on the very 
foundations of an international law truly universal.1126 
 

                                                 
1120  Ibid., para. 4. 
1121  Ibid., para. 47 
1122  Ibid., para. 101 
1123  Ibid., para. 109. 
1124  Juridical Condition and Rights of the Undocumented Migrants (Advisory Opinion OC–18/03), I-A.C.H.R., Series 
A, No. 18, Separate Opinion of Judge Cançado Trindade, para. 70 (emphasis in original). The quotation is from the 
Commentary to Article 26, paragraph (5) 
1125  Juridical Condition and Rights of the Undocumented Migrants (Advisory Opinion OC–18/03), I-A.C.H.R., Series 
A, No. 18, Separate Opinion of Judge Cançado Trindade, note 118. The references would appear to be to Commentary to 
Article 40, paragraph (4) and Commentary to Article 12, paragraph (7). 
1126  Juridical Condition and Rights of the Undocumented Migrants (Advisory Opinion OC–18/03), I-A.C.H.R., Series 
A, No. 18, Separate Opinion of Judge Cançado Trindade, para. 70. 
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As discussed further below in the context of Article 48, in Armed Activities on the Territory of the 
Congo (Democratic Republic of the Congo v Uganda),1127 Judge Simma in his Separate Opinion1128 
made reference to the Introductory Commentary to Part Two, Chapter III in the concluding 
remarks on his discussion of whether Uganda would have been able to bring a claim on behalf of 
non-nationals in relation to violations of their human rights and international humanitarian law by 
the DRC: 
 

[a]s the Court indicated in the Barcelona Traction case, obligations erga omnes 
are by their very nature ‘the concern of all States’ and, ‘[i]n view of the 
importance of the rights involved, all States can be held to have a legal interest in 
their protection’. In the same vein, the International Law Commission has stated 
in the Commentaries to its Articles on the Responsibility of States for 
Internationally Wrongful Acts, that there are certain rights in the protection of 
which, by reason of their importance, ‘all States have a legal interest …’.1129 

 
Articles 40 and 41 of the Articles have received some attention in domestic cases; in the case of A 
and others v Secretary of State for the Home Department (No. 2),1130 before the United Kingdom 
House of Lords, a case concerning whether evidence alleged to have been obtained by torture 
abroad was admissible, Lord Bingham made reference to Article 41 in relation to the 
consequences of the status as jus cogens and the erga omnes nature of the prohibition of torture: 
 

The jus cogens erga omnes nature of the prohibition of torture requires member 
states to do more than eschew the practice of torture. […]  
 
Article 41 of the International Law Commission’s draft articles on Responsibility of 
States for internationally wrongful acts (November 2001) requires states to 
cooperate to bring to an end through lawful means any serious breach of an 
obligation under a peremptory norm of general international law.1131  
 

Having referred to the Advisory Opinion of the International Court of Justice in Legal 
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, and in 
particular the Court’s observation that ‘[g]iven the character and the importance of the rights and 
obligations involved, the Court is of the view that all States are under an obligation not to 
recognize the illegal situation…’,1132 Lord Bingham opined: 
 

There is reason to regard it as a duty of states, save perhaps in limited and 
exceptional circumstances, as where immediately necessary to protect a person 
from unlawful violence or property from destruction, to reject the fruits of torture 
inflicted in breach of international law.1133 

 
Reference was also made to Articles 40 and 41 of the Articles by the Italian Corte di Cassazione in 
the decision in Ferrini v Federal Republic of Germany.1134 The case concerned the question 
whether the Italian courts had jurisdiction to hear a civil claim against Germany brought by Mr 

                                                 
1127  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
1128  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), Separate Opinion 
of Judge Simma. 
1129  Ibid., para. 40, citing Barcelona Traction, Light and Power Company, Limited, Second Phase, Judgment, I.C.J. 
Reports 1970, p. 3, at p. 32, para. 33; the reference to the Commentaries in the penultimate paragraph of the passage is to 
the Introductory Commentary to Part Two, Chapter III, paragraph (2). 
1130  A and others v Secretary of State for the Home Department (No 2) [2005] UKHL 71, 8 December 2005; [2006] 
2 AC 221. 
1131  [2006] 2 AC 221 at 262–263, para. 34. 
1132  [2006] 2 AC 221 at 263, para. 34, quoting Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory, ICJ Reports 2004, p. 136, at p. 200, para. 159. 
1133  [2006] 2 AC 221 at 263, para. 34. 
1134  Ferrini v Repubblica Federale di Germania, United Civil Sections, decision n. 5044/04, 11 March 2004; English 
translation available in International Law Reports, vol. 128, p. 658.  
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Ferrini who had been arrested, deported to Germany, and made to perform forced labour during 
the Second World War by Nazi troops, or whether, on the contrary, Germany was entitled to 
immunity, and the Italian courts therefore did not have jurisdiction. The court of first instance 
ruled that the actions in question had been performed by Germany in the exercise of its 
sovereignty, and it was therefore entitled to immunity, a holding upheld by the Court of Appeal. 
The Corte di Cassazione, having referred to the normal rule of sovereign immunity observed that:  
 

[t]hat the acts carried out in the past by Germany, which constitute the basis of 
Mr Ferrini’s claim, were carried out in the exercise of its sovereign power could 
not be questioned, particularly given that those actions were carried out in the 
context of war-time operations. The problem that is posed, then, is to ascertain if 
immunity from jurisdiction can also operate in the case of types of conduct 
which, […] due to their extreme gravity, have to be regarded, by virtue of norms 
of customary international law, to constitute international crimes, given that they 
infringe universal values which go beyond the interests of individual States.1135 
 

Having discussed the notion of international crimes, and found that forced labour alleged by the 
claimant undoubtedly fell within that category,1136  the Court referred to the decision of the Greek 
Areios Pagos (Supreme Court) in the Prefecture of Voiotia case, which had denied immunity in 
relation to actions constituting serious breaches of human rights. In that regard, the Court observed 
that the reasoning of the Greek court in that case was ‘not entirely persuasive’, but that the 
conclusion reached by it was to be endorsed.1137 The Court went on to reason, referring to Articles 
40 and 41 of the Articles, that: 
 

[i]t has been often been recognized that international crimes ‘threaten mankind 
as a whole and undermine the very foundations of international co-existence’ 
[…]. Indeed, those crimes result in violations, particularly serious by reason of 
their gross or systematic nature (see, e.g., Article 40(2) of the Draft Articles on the 
Responsibility of States for Internationally Wrongful Acts, adopted in August 2001 
by the International Law Commission of the United Nations), of the fundamental 
rights of the human person, which are protected by inderogable rules that occupy 
a position at the apex of the international legal order, prevailing over all other 
norms, whether customary or treaty based […] and, therefore, also over those 
norms relating to matters of immunity. For this reason, such crimes are not 
subject to any statute of limitations (UN Convention, 26 November 1968; 
Council of Europe Convention, 25 January 1974) and it is accepted that, by virtue 
of the principle of universal jurisdiction, every State is entitled to prosecute and 
punish those crimes, regardless of the place in which they were committed […]: 
in some cases their repression has been made mandatory (as, in particular, by 
Article 146 of IV Geneva Convention on the protection of civilians in time of 
war). For the same reason, there can be no doubt that the principle of universal 
jurisdiction is valid also for civil proceedings which find their origin in such 
crimes. Further, there is a growing consensus that these egregious violations call 
for a reaction against the wrongdoing State which needs to be qualitatively 
different (and more severe) than those envisaged for other wrongful acts. In line 
with such a tendency, the above-mentioned judgment recognizes that third States 
are under an obligation not to recognize the situation brought about by the 
wrongful act […]. Similarly, in this perspective, the Articles on Responsibility of 
States for Internationally Wrongful Acts ‘prohibit’ States from rendering any aid or 
assistance in maintaining situations which originate in the violation, and ‘oblige’ 

                                                 
1135  Ibid., para. 7 
1136  Ibid., paras. 7.2–7.4. 
1137  Ibid., para. 8.2. 
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them to cooperate, through lawful means, to bring to an end the unlawful activity 
(Article 41).1138  
 

The Court continued: 
 
The granting of immunity to a State responsible for such international crimes 
would run counter to the normative developments outlined above; in those 
situations, the grant of immunity, not only would not enhance, but would indeed 
hamper the protection of values which are of such essential importance for the 
international community as a whole that in the most serious cases their breach 
justifies and indeed requires some form of obligatory response.1139 
 

The British case of R. (on the application of Al Rawi and others) v Secretary of State for Foreign and 
Commonwealth Affairs and Secretary of State for the Home Department,1140 concerned the 
question of whether the British government was under any obligation, as a matter of English law, to 
make diplomatic representations on behalf of non-nationals, who had resident status in the UK, 
detained by the United States of America at the naval base at Guantánamo Bay, Cuba. 
 
At first instance before a Divisional Court of the Queen’s Bench Division, reliance was placed on 
Articles 40 and 41 of the Articles by the Government in arguing that the obligations of States in 
international law extended no further than the specific obligations contained in Article 41.  
 
That argument was made in order to counter the argument on behalf of the applicants that the first 
defendant was under a duty to make representations on behalf of the detainees because they had 
either been tortured, or were at risk of being tortured. In this regard, it was suggested that those 
circumstances imposed ‘a positive obligation on the UK Government to take such steps as it can to 
forestall the risk of torture, and the appropriate step is to make a formal request for the claimants’ 
return.’1141 The applicant’s relied on the decision of the ICTY in Furundzija, and in particular its 
comments on the erga omnes and jus cogens nature of the prohibition of torture.1142 The 
applicants argued that the special nature of the prohibition of torture in international law, as 
reflected in that decision, supported their submission that ‘it is the obligation of States to take steps 
to forestall or prevent torture wherever it occurs’.1143 
 
The Court observed: 
 

[t]he claimants have not, however, been able to point to any material which 
supports this wide obligation save in relation to the prevention of torture in a 
State’s own territory. The material clearly establishes a State's right to take 
appropriate steps, by way of diplomatic intervention or otherwise where another 
State is practising or threatening to practise torture, and that right clearly exists 
even if no nationals of the intervening State are involved. That is not contentious; 
and has always been accepted by the first defendant. But it is submitted by him 
that the only obligation, where torture or a risk of torture is established, is 

                                                 
1138  Ibid., para.  9 (references omitted); the Court relied upon inter alia, the judgments of the ICTY in Furunduzija, 
10 December 1998 and Kupreskic, 14 January 2000, and the decision of the European Court of Human Rights in Al-Adsani 
v United Kingdom, 21 November 2001. 
1139  Ferrini v Repubblica Federale di Germania, United Civil Sections, decision n. 5044/04, 11 March 2004, para. 
9.1. 
1140  R. (on the application of Al Rawi and others) v Secretary of State for Foreign and Commonwealth Affairs and 
Secretary of State for the Home Department [2006] EWHC 972 (Admin), 4 May 2006; [2007] 2 WLR 1219 
1141  Ibid., para. 67. 
1142  Ibid., para. 68, citing Furundzija, paras. 151–154; those paragraphs were among those endorsed by Lord 
Bingham in the House of Lords in A and others v Secretary of State for the Home Department (No 2) [2005] UKHL 71, 8 
December 2005; [2006] 2 AC 221 at 259–262, at para. 33. 
1143  R. (on the application of Al Rawi and others) v Secretary of State for Foreign and Commonwealth Affairs and 
Secretary of State for the Home Department [2006] EWHC 972 (Admin), 4 May 2006, para. 69. 
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contained in the International Law Commission's Articles on State Responsibility 
[…].1144 
 

Having set out the text of Articles 40 and 41 of the Articles, the Court expressed the view that the 
Government’s submission was correct: 
 

[e]ven if, therefore, torture or a real risk of torture were established on the 
evidence, that would impose no duty on the United Kingdom Government to do 
other than cooperate with other States to bring to an end through lawful means 
the circumstances giving rise to that situation. International law imposes no 
further duty on an individual State to intervene […]1145 

 
The German Bundesverfassungsgericht also made reference to Articles 40 and 41 in the context of 
a discussion of the notion of jus cogens in a case concerning claims for compensation as the result 
of expropriation without compensation in the Soviet zone of occupation during the period 1945-
1949.1146  The Court observed: 
 

[t]he concept of peremptory rules of public international law has recently been 
affirmed and further developed in the articles of the International Law 
Commission on the law of State responsibility […]. This field of law is a core area 
of general international law that governs the (secondary) legal consequences of a 
State’s violation of its (primary) obligations under international law. Article 40 (2) 
of the International Law Commission articles on the responsibility of States 
contains the definition of a serious violation of ius cogens and obliges the 
community of States to cooperate in order to terminate the violation using the 
means of international law. In addition, a duty is imposed on States not to 
recognize a situation created in violation of ius cogens.1147 
 

Also worthy of note in the context of discussion of judicial practice referring to Articles 40 and 41 
are a number of Separate Opinions by Judge Cançado Trindade in cases before the Inter-American 
Court of Human Rights, in which he has argued for the continued validity of the notion of State 
crimes, and has criticized the decision taken in 2000 to exclude the notion of State crimes from 
the Articles, in favour of the differentiated regime of additional consequences contained in Articles 
40 and 41, and the provisions as to ‘injured’ States and ‘States other than injured States’ contained 
in Articles 42 and 48 of the Articles. 
 
In his Separate Opinion in Myrna Mack Chang v Guatemala,1148 having traced the development of 
the notion of State crimes, including in the work of the ILC leading to the adoption of Article 19 of 
the Articles on first reading in 1996,1149 Judge Cançado Trindade observed, with reference to the 
Introductory Commentary to Chapter III of Part Two and the Commentaries to Articles 40 and 41, 
that: 
 

[h]owever, progress in this area has not been linear but rather – as often happens 
– pendulous.  It does not seem to me that the final Draft Articles of the ILC, 
adopted in 2001, have done justice enough to the advanced conceptual vision of 
R. Ago and to the concerns of G. Arangio-Ruiz. The fact that in its Articles on 
Responsibility of States (2001) the ILC addressed details regarding the 
‘countermeasures,’ as they are called (reflecting the most primitive aspect of 

                                                 
1144  Ibid., para. 69. 
1145  Ibid., para. 70. 
1146  Bundesverfassungsgericht, decision of 26 October 2004 (Cases No. 2 BvR 955/00, 1038/01); partial English 
translation in ‘Responsibility of States for internationally wrongful acts; Comments and information received from 
Governments, Report of the Secretary General’, 9 March 2007, UN doc. A/62/63, paras. 33–38. 
1147  Ibid. para. 98. 
1148  Myrna Mack Chang v Guatemala, Merits, Reparations and Costs, I-A.C.H.R., Series C, No. 101, judgment of 25 
November 2003, Separate Opinion of Judge Cançado Trindade. 
1149  Ibid., paras. 5–7. 
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international law, that is, a new version of resort to reprisals), and that it set aside 
and shelved, rather lightly, the concept of international crime or ‘State crime,’ 
reflects the world in which we live. Ubi societas, ibi jus. The relatively succinct 
treatment of grave violations – and their consequences – of obligations under 
mandatory norms of general International Law (Articles 40–41) in the ILC’s 
Articles on the Responsibility of the States (2001) reveals the insufficient 
conceptual development of the matter up to our days, in an international 
community that is still seeking a greater degree of cohesion and solidarity.1150 

 
Similarly, in his Separate Opinion in Penal Miguel Castro Castro,1151 having recalled his previous 
observations on the subject of international crimes of State as well as recalling the academic 
debate on the topic,1152 Judge Cançado Trindade observed: 

 
[i]n my opinion, those responsible for the exclusion in 2000 of the conception of 
‘crime of State’ from the Articles on the State’s Responsibility of the Commission 
on International Law of the United Nations (adopted in 2001) failed International 
Law. They did not realize – or they did not worry about the fact – that said notion 
leads to the ‘progressive development’ itself of International Law. It supposes the 
existence of rights both previous and superior to the State, whose violation, in 
detriment of human beings, is especially gross and damaging to the international 
legal system itself. It provides the latter with universal values, by inhibiting said 
gross and damaging violations, and seeking to ensure the international ordre 
juridique.1153 
 

                                                 
1150  Ibid., para. 8 (footnotes omitted). 
1151  Miguel Castro Castro Prison (Peru), Merits, Reparations and Costs, I-A.C.H.R., Series C, No. 160, judgment of 25 
November 2006, Separate Opinion of Judge Cançado Trindade. 
1152  Ibid., paras. 41–51. 
1153  Ibid., para. 52. 
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PART THREE 
 

THE IMPLEMENTATION OF THE INTERNATIONAL 
RESPONSIBILITY OF A STATE 

 
 

CHAPTER I 
INVOCATION OF THE RESPONSIBILITY OF A STATE 

 
 
Chapter I of Part Three deals with questions of the invocation of the international responsibility of 
a State as the result of an internationally wrongful act. Article 42 defines the notion of the ‘injured 
State’; Article 43 deals with the mechanics of provision of notice of claim by the injured State. 
Article 44 relates to rules governing the admissibility of claims, including the requirement of 
exhaustion of local remedies. Article 45 concerns the circumstances in which a State, otherwise 
entitled to invoke responsibility, is to be treated as having lost that right.  Articles 46 and 47 deal 
with questions of plurality of injured and responsible States, respectively. Finally, Article 48 covers 
questions of invocation of responsibility by States ‘other than an injured State’. 
 
The German Bundesgerichtshof made reference to the Articles contained in Chapter I of Part 
Three in a case concerning claims for compensation brought by the victims and relatives of victims 
of an air strike by NATO forces on a bridge in Serbia in May 1999.1154  The claimants brought their 
claims inter alia, on the basis of violations of international humanitarian law.  The Court ruled that 
the victims were unable to bring a claim on the basis of the alleged breaches of international 
humanitarian law, finding that violations of international humanitarian law only gave rise to a claim 
by the national state of the victims, and no claim could be brought by the victims individually; in 
this regard, it made reference to the provisions contained in Chapter I of Part Three of the Articles: 
 

[t]he fact that the Geneva Additional Protocols, in line with the principles of State 
responsibility, relate only to claims between States and not to direct reparation 
claims by individuals, is confirmed for instance by the fact that the draft articles 
on the responsibility of States for internationally wrongful acts submitted by the 
International Law Commission (ILC) in 2001 [...], in particular articles 42 ff. 
thereof, envisage only the invocation of responsibility by the injured State, and 
not by injured individuals. It is true that these draft articles only constitute binding 
international law insofar as they codify customary international law […]. 
Nonetheless, they do indicate that the contrary view has yet to emerge. Rather, 
international tort claims are still to be considered as giving rise to State-to-State 
(compensation) payments […]. In particular, the mere fact that rules exist which 
in specific cases permit persons whose human rights have been violated to bring 
individual applications (e.g. article 34 of the [European Convention on Human 
Rights] [...]) is not capable of supporting any alternative interpretation of article 91 
of the First Additional Protocol to the Geneva Conventions of 1949, because of 
the special nature of international humanitarian law compared with general 
human rights law.1155 

                                                 
1154  Bundesgerichtshof, decision of 2 November 2006 (Case No. III ZR 190/05); partial English translation in 
‘Responsibility of States for internationally wrongful acts; Comments and information received from Governments, Report 
of the Secretary General’, 9 March 2007, UN doc. A/62/63, paras. 15–16. 
1155  Ibid., para. 13 
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ARTICLE 42 

 
Invocation of responsibility by an injured State 

 
A State is entitled as an injured State to invoke the responsibility of another State 
if the obligation breached is owed to: 
 (a) that State individually; or  
 (b) a group of States including that State, or the international community 

as a whole, and the breach of the obligation: 
(i) specially affects that State; or 
(ii) is of such a character as radically to change the position of all 
the other States to which the obligation is owed with respect to 
the further performance of the obligation.  

 
 
Article 42 delineates the circumstances in which a State may invoke the responsibility of another 
State arising from the breach of an international obligation as an ‘injured’ State. 
 
Paragraph (a) permits invocation of responsibility as an ‘injured’ state if the obligation breached is 
owed to that State individually. Paragraph (b) provides that a State is also entitled to invoke the 
responsibility of the responsible State as an injured State if the obligation breached is owed either 
to a group of States of which that State is a member, or to the international community as a whole, 
and the breach either ‘specially affects’ that State (sub-paragraph (i)), or is of such a character as to 
radically change the position of all other States to which the obligation is owed with respect to 
performance of the obligation (sub-paragraph (ii)). 
 
Article 42 appears to have received no international judicial mention since the adoption of the 
Articles in 2001. 
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ARTICLE 43 
 

Notice of claim by an injured State 
 

1. An injured State which invokes the responsibility of another State shall 
give notice of its claim to that State. 
 
2. The injured State may specify in particular: 

(a) the conduct that the responsible State should take in order to cease 
the wrongful act, if it is continuing; 
(b) what form reparation should take in accordance with the provisions 
of Part Two. 

 
 

Article 43 deals with the formalities with which an injured State must comply in order to to be able 
to invoke the responsibility of another State. Paragraph 1 provides that the injured State must give 
notice of claim to the State whose responsibility is invoked.  The second paragraph makes clear 
that the notice may specify the action which should be taken in order to cease the wrongful act if it 
is continuing (i.e. in compliance with the obligation contained in Article 30(a)), and the form which 
reparation for the breach should take under Chapter II of Part Two. 
 
Notwithstanding the fact that the provision in question deals with the mechanics of invoking the 
responsibility of another State, a matter which one might expect not to be the subject of litigation, 
some judicial reference has nevertheless been made to Article 43. 
 
In Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo), 1156 the 
Republic of Guinea sought to bring claims by way of diplomatic protection in relation to the arrest, 
detention and expulsion of one of its nationals, who it was alleged had been deprived of his rights 
in two companies incorporated in the DRC, which themselves were alleged not to have received 
substantial sums due to them.  The DRC raised preliminary objections based upon the fact that the 
essential object of the dispute was the rights of the companies incorporated in the DRC, and that 
the Republic of Guinea therefore did not have standing to present those claims, and that local 
remedies had not been exhausted.  The International Court of Justice rejected the first preliminary 
objection insofar as the claims related to the individual rights of Mr Diallo and his direct rights in 
the two companies, but upheld it in so far as the claim concerned violations of the rights of the 
two companies. The Court also rejected the objection on the basis of non-exhaustion of local 
remedies. As a consequence, the application was declared admissible only insofar as it related to 
the individual rights of Mr Diallo and his direct rights in the two companies.1157  
 
In relation to the first preliminary objection, Judge ad hoc Mampuya, in his Separate Opinion,1158, 
made reference to Article 43 of the Articles and the accompanying Commentary in the context of 
his analysis of the nature of the dispute between the parties and as to whether any dispute 
between the Parties in fact existed.  
 
In this regard, Judge ad hoc Mampuya expressed concern as to the manner in which the case had 
been presented before the Court, and in particular as to whether the real ‘heart’ of the dispute was 
not in fact the non-payment of the debts allegedly owed to the two companies.1159 In that regard, 
he postulated that a first question which could and should have been examined by the Court was 
whether, in a case concerning the rights of private individuals, a possible dispute between the 

                                                 
1156  Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo), Preliminary Objections, 
judgment of 24 May 2007. 
1157  See in particular the dispositif, ibid., para. 98 
1158  Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo), Preliminary Objections, 
Separate Opinion of Judge ad hoc Mampuya. The original was delivered in French; the quotations below are unofficial free 
translations by the author. 
1159  Ibid., p. 9. 
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States concerned could arise directly in the internal legal system of the State to which the alleged 
violations were attributed, or only on the international plane. In this regard, he observed: 
 

[i]t is not necessarily a question of the debate as to the conditions under which a 
dispute which may be submitted to the Court arises, but it seems to me logical to 
ask whether the dispute of which the Court is seised existed at the time of the 
alleged violations of the rights of Mr Diallo in the internal legal system, or 
whether, as a result of the fact that his national State, having without success 
taken up the claim of its national with the competent authorities of the State 
allegedly at fault, an inter-State dispute, an inter-State dispute thereby arose.1160 

 
Having made reference to the jurisprudence of the Court as to the requirement of a dispute 
opposing the parties, Judge ad hoc Mampuya noted that:  
 

[a] legal dispute arises when it is found to exist, and is not to be presumed solely 
from the facts; it is necessary that those facts have given rise, as is the case in 
relation to private debts, to an unsatisfied claim; that is the meaning of the 
jurisprudence and practice since the judgment in Mavrommatis. Nor does a 
dispute arise directly from the seising of the Court; alleged violations of the rights 
of individuals, in the absence of an inter-State dispute, remain simple facts, and 
do not constitute an inter-State dispute.1161 
 

It was in this regard that he referred to Article 43 of the Articles and the accompanying 
Commentary as supporting his conclusion that it was necessary that there in fact exist an inter-State 
dispute: 
 

[s]uch a requirement of the existence of an inter-State dispute is all the more 
logical and understandable given that, as stated and affirmed by the ILC in its 
Articles on State responsibility, it is habitually accepted that a State which invokes 
the responsibility of another State should notify its claim, so as to specify: (a) the 
conduct that the responsible State should take in order to cease the  wrongful act, 
if it is continuing; (b) what form reparation should take’ [Article 43 of the 
Articles]. Of course, the simple fact of a breach by a State of an international 
obligation binding upon it is sufficient to engage its responsibility as a matter of 
law, but as stated [in the Commentary] to that provision: ‘the first step [of an 
injured State] should be to call the attention of the responsible State to the 
situation, and to call on it to take appropriate steps to cease the breach and to 
provide redress.’  In reality, it is not until such a claim has remained without a 
response or without a satisfactory response that a dispute arises.1162 

 
In the circumstances, having noted that the Republic of Guinea had alleged in its Request that it 
had made ‘vain attempts to peacefully settle the dispute’, and that it had made ‘several diplomatic 
démarches’ on behalf of Mr Diallo, Judge ad hoc Mampuya opined that the Court should have 
verified whether this was in fact the case in order to verify the existence of a legal dispute between 
the Parties.1163 
 

                                                 
1160  Ibid., p. 9. 
1161  Ibid.  
1162  Ibid., p. 12, citing Commentary to Article 43, paragraph (3). 
1163  Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo), Preliminary Objections, 
Separate Opinion of Judge ad hoc Mampuya, p. 13. 
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ARTICLE 44 
 

Admissibility of claims 
 

The responsibility of a State may not be invoked if: 
 

(a) the claim is not brought in accordance with any applicable rule 
relating to the nationality of claims; 
(b) the claim is one to which the rule of exhaustion of local remedies 
applies and any available and effective local remedy has not been 
exhausted. 

 
 
Article 44 is concerned with the applicability of rules relating to the admissibility of claims; 
paragraph (a) makes clear that the responsibility of a State may not be invoked to the extent that 
the claim is not brought in aaccordance with any rule relating to the nationality of claims which is 
applicable. Similarly, paragraph (b) provides that invocation is precluded to the extent that a rule 
requiring the exhaustion of local remedies is applicable, and any effective local remedies have not 
been exhausted. 
 
The NAFTA case of The Loewen Group, Inc. and Raymond L. Loewen v United States of 
America1164 arose out of commercial litigation in the courts of Mississippi, as a result of which 
colossal punitive damages were awarded against the claimant company and another related 
company. Attempts to appeal that decision were frustrated by the requirement under local law 
that a bond for the amount of 125% of the sum awarded be posted as security, the local courts 
refusing to exercise a power to reduce the sum required to be posted. The claimants alleged that 
the award of damages and subsequent court decisions breached various of the substantive 
standards of protection contained in NAFTA. In response, the United States argued, inter alia, that 
the expression ‘measures adopted or maintained by a Party’ contained in Article 1101 had to be:  
 

[…] understood in the light of the principle of customary international law that, 
when a claim of injury is based upon judicial action in a particular case, State 
responsibility only arises when there is final action by the State’s judicial system as 
a whole. This proposition is based on the notion that judicial action is a single 
action from beginning to end so that the State has not spoken until all appeals 
have been exhausted. In other words, the State is not responsible for the errors of 
its courts when the decision has not been appealed to the court of last resort.1165 
 

In discussing the applicability of the local remedies rule to claims for violation of the substantive 
provisions of Chapter 11 of NAFTA, the Tribunal made reference to Article 44 of the Articles: 
 

[t]he local remedies rule which requires a party complaining of a breach of 
international law by a State to exhaust the local remedies in that State before the 
party can raise the complaint at the level of international law is procedural in 
character. Article 44 of the latest International Law Commission draft articles on 
State responsibility demonstrates that the local remedies rule deals with the 
admissibility of a claim in international law, not whether the claim arises from a 
violation or breach of international law […]1166 

                                                 
1164  The Loewen Group, Inc. and Raymond L. Loewen v United States of America (ICSID Additional Facility Case 
No. ARB(AF)/98/3, Award of 26 June 2003. 
1165  Ibid., para. 143. 
1166  Ibid., para. 149; the Tribunal later concluded that ‘The purpose of the requirement that a decision of a lower 
court be challenged through the judicial process before the State is responsible for a breach of international law constituted 
by judicial decision is to afford the State the opportunity of redressing through its legal system the inchoate breach of 
international law occasioned by the lower court decision. The requirement has application to breaches of Articles 1102 and 
1110 as well as Article 1105’ (para. 156), and having concluded that there had existed remedies which were adequate and 
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As discussed below in the context of Article 48, in Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v Uganda),1167 Judge Simma in his Separate Opinion1168 was of 
the view that the International Court of Justice should have considered that Uganda was able to 
bring a claim for violation of international humanitarian law and international human rights law on 
behalf of individuals mistreated by the DRC, even if it had not been shown that they were 
Ugandan nationals. He was also of the view that, in the circumstances, in relation to the human 
rights claims there was no requirement of exhaustion of local remedies. In that regard he made 
reference to Article 44 of the Articles and the accompanying Commentary: 
 

[w]ith regard to the customary requirement of the exhaustion of local remedies, 
this condition only applies if effective remedies are available in the first place (cf. 
ILC Article 44 (b) and the commentary thereto). In view of the circumstances of 
the airport incident and, more generally, of the political situation prevailing in the 
DRC at the time of the Ugandan invasion, I tend to agree with the Ugandan 
argument that attempts by the victims of that incident to seek justice in the 
Congolese courts would have remained futile […]. Hence, no obstacle would 
have stood in the way for Uganda to raise the violation of human rights of the 
persons maltreated at Ndjili International Airport, even if these individuals did not 
possess its nationality.1169 

 
Reference has also been made to Article 44 by domestic courts; in the US case of Sarei et al v Rio 
Tinto Plc and Rio Tinto Limited,1170 a claim under the Alien Torts Claims Act by residents of Papua 
New Guinea, Judge Bybee, dissenting, made reference in passing to Article 44 of the Articles in 
discussing whether the rule of exhaustion of local remedies was substantive or procedural.1171 

                                                                                                                                            
effective, that ‘Loewen failed to pursue its domestic remedies, […] and that, in consequence, Loewen has not shown a 
violation of customary international law and a violation of NAFTA for which Respondent is responsible’ (para. 217).  
1167  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
1168  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), Separate Opinion 
of Judge Simma. 
1169  Ibid. para. 36. 
1170  Sarei et al v Rio Tinto Plc and Rio Tinto Limited 487 F.3d 1193 (12 April 2007) (9th Circuit); rehearing en banc 
granted: 20 August 2007. 
1171  487 F.3d 1193 at 1235, note 10. 
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ARTICLE 45 

 
Loss of the right to invoke responsibility 

 
The responsibility of a State may not be invoked if: 
 

(a) the injured State has validly waived the claim; 
(b) the injured State is to be considered as having, by reason of its 
conduct, validly acquiesced in the lapse of the claim. 

 
 
Article 45 deals with two distinct situations which preclude a State from relying on an otherwise 
valid claim to invoke the responsibility of another State in relation to an internationally wrongful 
act.  Paragraph (a) covers the situation where the State has waived the claim; as made clear by the 
Commentary, a waiver must be valid in order to be effective, i.e. not vitiated by, for example, 
coercion, or a material mistake of fact.1172 Paragraph (b) deals with the question of acquiescence, 
including by reason of unreasonable delay in putting forward a claim.1173 

 
In Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), 
the International Court of Justice was faced with an argument by the DRC that Uganda had waived 
any claims it might have had: 
 

[w]ith regard to the first period, before President Kabila came to power in May 
1997, the DRC contends that the Ugandan counter-claim is inadmissible on the 
basis that Uganda renounced its right to invoke the international responsibility of 
the DRC (Zaire at the time) in respect of acts dating back to that period. In 
particular, the DRC contends that ‘Uganda never expressly imputed international 
responsibility to Zaire’ and did not ‘express any intention of formally invoking 
such responsibility’. The DRC further states that the close collaboration between 
the two States after President Kabila came to power, including in the area of 
security, justifiably led the Congolese authorities to believe that ‘Uganda had no 
intention of resurrecting certain allegations from the period concerned and of 
seeking to engage the Congo’s international responsibility on that basis’.1174 
 

In that regard, the Court noted that:  
 

[…] the DRC has not presented any evidence showing an express renunciation by 
Uganda of its right to bring a counter-claim in relation to facts dating back to the 
Mobutu régime. Rather, it argues that Uganda’s subsequent conduct amounted to 
an implied waiver of whatever claims it might have had against the DRC as a 
result of the actions or inaction of the Mobutu régime.1175 

 
The Court in rejecting the DRC’s argument, referred to its decision in Certain Phospate Lands in 
Nauru as well as to the International Law Commission’s Commentary on Article 45 of the Articles:  
 

[…] waivers or renunciations of claims or rights must either be express or 
unequivocally implied from the conduct of the State alleged to have waived or 
renounced its right. In the case concerning Certain Phosphate Lands in Nauru 
(Nauru v Australia), the Court rejected a similar argument of waiver put forth by 
Australia, which argued that Nauru had renounced certain of its claims; noting 

                                                 
1172  Commentary to Article 45, paragraph (4) 
1173  See Commentary to Article 45, paragraph (6) 
1174  Armed Activities on the Territory of the Congo, (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168., para. 281 
1175  Ibid., para. 292. 
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the absence of any express waiver, the Court furthermore considered that a 
waiver of those claims could not be implied on the basis of the conduct of Nauru. 
Similarly, the International Law Commission, in its commentary on article 45 of 
the draft articles on responsibility of States for internationally wrongful acts, points 
out that ‘[a]lthough it may be possible to infer a waiver from the conduct of the 
States concerned or from a unilateral statement, the conduct or statement must 
be unequivocal’. In the Court’s view, nothing in the conduct of Uganda in the 
period after May 1997 can be considered as implying an unequivocal waiver of 
its right to bring a counter-claim relating to events which occurred during the 
Mobutu regime.1176 
 

The Court added that:  
 
[t]he period of friendly relations enjoyed between the DRC and Uganda between 
May 1997 and July 1998 does nothing to affect this outcome. A period of good or 
friendly relations between two States should not, without more, be deemed to 
prevent one of the States from raising a pre-existing claim against the other, either 
when relations between the two States have again deteriorated or even while the 
good relations continue. The political climate between States does not alter their 
legal rights.1177 
 

In relation to the question of the effect of lapse of time, the Court referred again to Certain 
Phosphate Lands: 
 

[…] in a situation where there is a delay on the part of a State in bringing a claim, 
it is ‘for the Court to determine in the light of the circumstances of each case 
whether the passage of time renders an application inadmissible’ […]. In the 
circumstances of the present case, the long period of time between the events at 
stake during the Mobutu régime and the filing of Uganda’s counter-claims has not 
rendered inadmissible Uganda’s first counter-claim for the period prior to May 
1997.1178 
 

Although the Court’s ruling on this point was made without reference to Article 45(b), it may be 
noted that the same passage from the judgment of the Court in Certain Phosphate Lands is cited 
by the International Law Commission in its Commentary on that provision.1179  

                                                 
1176  Ibid., para. 293.  The reference to Certain Phosphate Lands is to Certain Phosphate Lands in Nauru (Nauru v 
Australia), Preliminary Objections, ICJ Reports 1992, p. 240, at pp. 247–250, paras. 12–21; the reference to the ILC’s 
Commentary is to Commentary to Article 45, paragraph (5). 
1177  Armed Activities on the Territory of the Congo, (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168, para. 294 
1178  Ibid., para. 295, the quotation is from Certain Phosphate Lands in Nauru (Nauru v Australia), Preliminary 
Objections, ICJ Reports 1992, p. 240, at p. 254, para. 32. 
1179  See Commentary to Article 45, paragraph (7). 
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ARTICLE 46 
 

Plurality of injured States 
 
Where several States are injured by the same internationally wrongful act, each 
injured State may separately invoke the responsibility of the State which has 
committed the internationally wrongful act. 

 
 
Article 46 deals with the situation where there is more than one State injured by the same 
internationally wrongful act. It provides that, in such a situation, each injured State may separately 
invoke the responsibility of the responsible State.  
 
No reference appears to have been made to Article 46 of the Articles since their adoption in 2001. 
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ARTICLE 47 

 
Plurality of responsible States 

 
1. Where several States are responsible for the same internationally 
wrongful act, the responsibility of each State may be invoked in relation to that 
act. 
 
2. Paragraph 1: 

(a) does not permit any injured State to recover, by way of 
compensation, more than the damage it has suffered; 
(b) is without prejudice to any right of recourse against the other 
responsible States. 

 
 
Article 47 deals with the situation in which more than one State is responsible for the same 
internationally wrongful act, providing that in such a situation, the responsibility of each State may 
be invoked; Article 47(2)(a) makes clear that the possibility of invocation of the responsibility of 
more than one responsible State does not permit recovery of compensation greater than the 
damage actually suffered. Article 47(2)(b) constitutes a saving clause making clear that the 
possibility of invocation of the responsibility of more than one State does not affect any right to 
recourse as between the responsible States which might exist. 
 
The Tribunal in the Eurotunnel arbitration,1180 made reference in its partial award to Article 47 in 
the context of its discussion of the question of whether France and the United Kingdom were 
jointly and severally liable for breaches of the Concession Agreement (designed to implement the 
Treaty of Canterbury between France and the United Kingdom) which they had entered into with 
the Claimant.   
 
In this regard, the Tribunal noted that it was ‘helpful to start’ with Article 47 of the Articles, the text 
of which it then set out in full,1181 before referring to a passage from the Commentary in which the 
Commission had noted that:  
 

[t]he general rule in international law is that of separate responsibility of a State 
for its own wrongful acts and paragraph 1 reflects this general rule. Paragraph 1 
neither recognizes a general rule of joint and several or solidary responsibility, nor 
does it exclude the possibility that two or more States will be responsible for the 
same internationally wrongful act. Whether this is so will depend on the 
circumstances and on the international obligations of each of the States 
concerned.1182 
 

The Tribunal then observed: 
 

[t]hus it is necessary to ask whether the provisions of the Treaty of Canterbury as 
given effect to by the Concession Agreement and the Concession Agreement 
establish or imply any general principle of solidary responsibility for breaches of 
obligation.1183  
 

                                                 
1180  The Channel Tunnel Group Limited and France-Manche SA v Secretary of State for Transport of the Government 
of the United Kingdom of Great Britain and Northern Ireland and Ministre de l’équipement, des transports, de 
l’aménagement du territoire, du tourisme et de la mer du Gouvernement de la République française, (‘Eurotunnel’), Partial 
Award of 30 January 2007. 
1181  Ibid., para. 173.  
1182  Ibid., para. 174, quoting Commentary to Article 47, paragraph (6). 
1183  Eurotunnel, Partial Award of 30 Januay 2007, para. 175. 
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In that regard, having regard to the terms of the Concession Agreement, the Tribunal concluded 
that ‘when the parties to the Concession Agreement wanted to create a regime of ‘joint and 
several’ obligations they knew how to do it.’1184   
 
The Tribunal noted that ‘[o]f more significance’ was the nature of the IGC, a body created under 
the Treaty of Canterbury, and which was expressly stipulated therein as being:  
 

[…] established to supervise, in the name and on behalf of the two Governments, 
all matters concerning the construction and operation of the Fixed Link.’ The IGC 
is a joint organ of the two States, whose decisions require the assent of both 
Principals. If a breach of the Concession Agreement resulted from action taken by 
the IGC both States would be responsible accordingly.1185 

 
In an accompanying footnote, the Tribunal made reference to the Commentary to Article 47, as 
well as a passage in the Commentary to Article 6, noting that  
 

[t]he ILC Articles on State Responsibility envisage the situation of ‘a single entity 
which is a joint organ of several States’.1186 
 

The Tribunal continued: 
 

[s]o much is clear. However, the Claimants complain not of actions taken by the 
IGC but of its failure to take action. The question is whether the failure of the IGC 
to take action (whether or not because the Principals were not agreed on the 
action to be taken) results in the joint liability of both Principals or the individual 
liability of each.1187 
 

Having made reference to documents circulated as part of the process for award of the Concession 
Agreement, and having discussed in detail various provisions of the Treaty of Canterbury and 
Concession Agreement the Tribunal observed:  
 

[t]o summarise, there is no equivalent so far as the Principals are concerned of 
the joint and several responsibility and mutual guarantees exacted from the 
Concessionaires. To the extent that the Claimants’ case depends on the thesis of 
joint and several responsibility, i.e. the per se responsibility of one State for the 
acts of the other, it must fail. But the Fixed Link required close cooperation 
between the two Governments, cooperation to be effected in particular through 
joint organs (the IGC and the Safety Committee). The core commitments towards 
the Concessionaires – in effect, to facilitate the construction and (with specified 
exceptions) to permit the uninterrupted operation of the Fixed Link – required 
the continuing cooperation of both Governments, directly and through the IGC. 
Whether particular breaches of the Concession Agreement result from the fault of 
one or the other or both States will depend on the particular obligation violated 
and on all the circumstances.1188 

 
In that regard, later on in the award, in relation to the claimants’ claim in relation to the failure to 
provide adequate security at the Coquelles terminal in France, the Tribunal concluded: 
 

[t]he Tribunal has already held that the issue is not one of joint and several 
responsibility, which concerns the character of a responsibility already established 

                                                 
1184  Ibid., para. 176. 
1185  Ibid., para. 179, referring to Art. 10 of the Treaty of Canterbury (emphasis in original). 
1186  Ibid., note 124, referring to Commentary to Article 47, paragraph (2), and Commentary to Article 6, paragraph 
(3). 
1187  Eurotunnel, Partial Award of 30 Januay 2007, para. 180. 
1188  Ibid,. para. 187. 
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against both States. It is whether the conditions for international responsibility are 
met in the first place. Although issues of policing outside the control zone were 
exclusively a matter for France, the overall responsibility for the security of the 
Fixed Link was shared and not divided. The United Kingdom was not responsible 
for the security of the Fixed Link up to the boundary fixed by Article 3(1) of the 
Treaty, with France responsible on the continental side. Both States shared the 
responsibility, and under Clause 27.7 they had to ensure that the IGC took the 
necessary steps to facilitate the implementation of the Agreement, including 
Clause 2.1, and that in doing so it gave ‘due consideration to the reasonable 
commercial objectives of the Concessionaires, including the avoidance of 
unnecessary costs and delays.’ What the IGC as a joint organ failed to do, the 
Principals in whose name and on whose behalf the IGC acted equally failed to 
do.1189 
 

The Tribunal went on to find that in the circumstances of the case, both States had violated their 
obligations under the Concession Agreement as a result of the failure of the IGC to act as was 
required.1190 
 
Lord Millett entered a dissenting opinion1191 in this regard, noting that, although the relevant 
obligations were joint obligations of both States:  
 

[…] this is not a case where they have been guilty of the same internationally 
wrongful act (see Article 47 of the ILC Articles on State Responsibility […]). 
France’s wrongful act lay in its failure to take the steps which were necessary for 
the operation of the Fixed Link. The most that can be said against the United 
Kingdom is that it wrongly supported France’s misreading of its obligations and 
failed to do more to induce France to discharge them. That was not something 
which it had undertaken to do and did not constitute a breach of the Concession 
Agreement. But even if it did, it would not be the same wrong but a wrong of a 
very different order.1192  
 

He continued: 
 

[i]t is not uncommon, where two parties are subject, either jointly or severally, to 
the same (or as in the present case different) obligations, for the liability of one to 
be a primary liability and that of the other to be secondary. In such a case justice 
demands that as between them the liability is the liability of the former only. This 
is certainly the rule of the common law, and I have no reason to suppose that the 
civil law is different. The most obvious example is that of debtor and guarantor, 
but the principle extends beyond this. It applies whenever there is a primary and 
a secondary obligation, so that as between the obligors the obligation is the 
obligation of one and not of both. Should the party secondarily liable be 
compelled to pay, he would be entitled to be reimbursed by the party primarily 
liable. As we have observed, where both are nation states which are before the 
Tribunal and there is no doubt of the ability and willingness of the party primarily 
liable to meet an award, there is no point in imposing liability on the party 
secondarily liable with a right of full recourse to the other.  
 

                                                 
1189  Ibid., Para. 317. 
1190  Ibid., paras. 318 and 319 
1191  The Channel Tunnel Group Limited and France-Manche SA v Secretary of State for Transport of the Government 
of the United Kingdom of Great Britain and Northern Ireland and Ministre de l’équipement, des transports, de 
l’aménagement du territoire, du tourisme et de la mer du Gouvernement de la République française, Dissenting Opinion of 
Lord Millett. 
1192  Ibid,. Para. 19. 
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France was alone capable of closing or securing the Sangatte Hostel and 
maintaining public order in the Pas de Calais. Its failure to do so was a breach of 
the Concession Agreement. The United Kingdom was not responsible for France’s 
failure to discharge its obligations, nor had it guaranteed their performance by 
France. But even if it had done so its responsibility would be secondary to that of 
France, so that as between them the liability to compensate the Claimants ought 
to be borne wholly by France.  
 
The present case is a fortiori. The United Kingdom cannot be in a worse position 
than if it had actually guaranteed the performance of those obligations by France. 
It failings should not expose the United Kingdom to liability in damages, thereby 
reducing the amount of the compensation payable by France. This would transfer 
part of the liability in damages from the party actually responsible to a party 
which, however wrongfully, failed to do more to get the other to discharge its 
contractual obligations.  
 
The key proposition on which the majority base their finding against the United 
Kingdom is that it did not ‘do everything within in its power to bring an 
unsatisfactory situation promptly to an end’ […]. This is, with respect, an 
abbreviated version of the truth, omitting as it does a crucial qualification. The 
true position is that the United Kingdom did not do everything within its power to 
bring an unsatisfactory situation promptly to an end by getting France to perform 
its obligations.  
 
It is the omission of the words which I have emphasised which leads the majority 
to take the view that holding both Respondents liable is not inequitable vis-vis the 
United Kingdom. But the injustice does not lie in holding the United Kingdom 
liable to the Claimants, possibly in a very small amount. It lies in reducing the 
liability of France to any extent. Whatever the failings of the United Kingdom, 
ultimately the cause of the United Kingdom’s supposed liability is that France 
failed to discharge its obligations under the Concession Agreement.  
 
The reasoning of the majority appears to be as follows: the IGC was more than a 
mere conduit pipe; it was a joint organ with its own affirmative responsibilities 
which adopted a wrong position for the consequences of which the Respondents 
are both liable as members. With respect, there are two false steps in this chain of 
reasoning. First, it makes the elementary mistake of equating responsibility (which 
is a question of fact) with liability (which is a question of law). As I have observed 
above, the IGC was not a party to the Concession Agreement and owed no 
contractual obligations to the Claimants. It could not itself possibly be under any 
legal liability to them. This is not, therefore, a case where an international organ 
has committed an international wrong for which its members may be liable by 
virtue of their membership. It is a true case of vicarious liability, where the acts 
and omissions (not the liability) of the agent is attributed to his principals.  
 
Secondly, the only consequence (if any) of the IGC’s taking a false position was 
that France failed to discharge its obligations under the Concession Agreement. 
Even if it were established that France would have honoured its obligations had 
the United Kingdom not supported its position, this would not diminish France’s 
liability nor establish that of the United Kingdom.1193  

 
At the merits stage of Oil Platforms (Islamic Republic of Iran v United States of America),1194 Judge 
Simma in his Separate Opinion1195 made reference to Article 47 in his discussion of the United 

                                                 
1193  Ibid., paras. 20–26. 
1194  Oil Platforms (Islamic Republic of Iran v United States of America ), Merits, ICJ Reports 2003, p. 161. 
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States’s counterclaim based on impairment of freedom of commerce and navigation under the 
applicable treaty. He distinguished between the ‘generic counterclaim’, based on creation of a 
situation of general overall impairment of freedom of commerce and navigation, and the ‘specific’ 
counterclaims based on individual incidents involving specific vessels. 1196  He observed that there 
were some problems of attribution, given that some specific actions (e.g. minelaying) could not 
with certainty be attributed to Iran, rather than Iraq;1197 however he was of the view that insofar as 
the counterclaim was ‘generic’ in that it alleged contribution to the general impairment of freedom 
of commerce and navigation, there was no difficulty in finding Iran responsible.  As to the potential 
joint responsibility of Iran and Iraq, having referred to comparative domestic law on the question 
of joint tortfeasors1198, he observed: 
 

Another authoritative source addressing the issue of a plurality of responsible 
States can be found in the Articles on Responsibility of States for Internationally 
Wrongful Acts adopted by the International Law Commission in 2001.  The ILC's 
solution is in conformity with the result of the comparative research I have just 
presented. Article 47 states : ‘Where several States are responsible for the same 
internationally wrongful act, the responsibility of each State may be invoked in 
relation to that act.’ 
 
In the context of the specific variant of the United States counterclaim, Article 47 
would apply only if both Iran and Iraq were responsible for a given action - for 
instance, if Iran had carried out an attack against a ship engaged in treaty-
protected commerce, jointly planning and co-ordinating the operation with Iraq. 
However, in the present case, the reality is such that the two States never acted in 
concert with respect to a specific incident, and thus it always was either Iran or 
Iraq which was responsible for a given incident. As a result, Article 47, which 
requires both States to be responsible for the same internationally wrongful act, 
cannot be applied to the specific counter-claim.  
 
Applied to the generic counter-claim, on the other hand, Article 47 is very 
helpful. In the context of the generic counter-claim, the ‘internationally wrongful 
act’ is constituted by the creation of negative economic, political and safety 
conditions in the Gulf rather than by a specific incident. The bringing about of 
this environment, taken as a whole, is attributable to both States, as it is common 
knowledge that they both participated in the worsening of the conditions 
prevailing in the Gulf at the time. The difference is clear: unlike the specific 
claim, where only one State is responsible for the act of violating international 
law, the generic claim falls within the scope of ILC Article 47 because the two 
States are responsible for the same act. It is the creation of dangerous conditions 
for shipping and doing commerce in the Gulf which constitutes the internationally 
wrongful act within the meaning of Article 47.  By application of Article 47 to the 
generic counter-claim, the United States could invoke the responsibility of either 
State, that is, also of Iran, individually. Thus, in the principle underlying Article 
47, and in the ‘generic’ identification of the internationally wrongful act, lies 
another basis on which Iran should have been held in violation of its Treaty 
obligations and the generic counter-claim upheld by the Court.  
 
As a result, the problem of attributing responsibility in the face of factually 
‘indivisible’ wrongful acts - which I presented earlier as the principal obstacle to 
the admission of the counter-claim - could have been overcome pursuant both to 
the general principle that multiple tortfeasors can be held responsible individually 

                                                                                                                                            
1195  Oil Platforms (United States of America v Islamic Republic of Iran), Separate Opinion of Judge Simma, ICJ 
Reports 2003, p. 324. 
1196  Ibid., at pp. 343–344, paras. 37 and 39.  
1197  Ibid., at p. 353, paras 61–63 
1198  Ibid,. at pp. 354–358, paras. 66–74. 



Part Three – Implementation of International Responsibility 
 
 

even when the damage cannot be apportioned among them, and the principles 
embodied in ILC Article 47.1199 

                                                 
1199  Ibid., at p. 358–359, paras. 75–78 
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ARTICLE 48 

 
Invocation of responsibility by a State other than an injured State 

 
1. Any State other than an injured State is entitled to invoke the 
responsibility of another State in accordance with paragraph 2 if: 

(a) the obligation breached is owed to a group of States including that 
State, and is established for the protection of a collective interest of the 
group; or 
(b) the obligation breached is owed to the international community as a 
whole. 

 
2. Any State entitled to invoke responsibility under paragraph 1 may claim 
from the responsible State: 

(a) cessation of the internationally wrongful act, and assurances and 
guarantees of non-repetition in accordance with article 30; and 
(b) performance of the obligation of reparation in accordance with 
the preceding articles, in the interest of the injured State or of the 
beneficiaries of the obligation breached. 

 
3. The requirements for the invocation of responsibility by an injured State 
under articles 43, 44 and 45 apply to an invocation of responsibility by a State 
entitled to do so under paragraph 1. 

 
 
Article 48 provides that States which do not qualify as injured States under Article 42 may invoke 
the responsibility of the responsible State in certain circumstances. Paragraph 1 permits invocation 
in two situations; the first is where the obligation in question is owed to a group of States including 
the invoking State, and is established for the protective of a collective interest; the second is where 
the obligation in question is owed to the international community as a whole.  Paragraph 2 
provides that a State which is entitled to invoke the responsibility of the responsible State in either 
of these circumstances may claim both cessation and assurances and guarantees of non-repetition 
under Article 30, and performance of the obligation of reparation in the interest of the injured 
State or the beneficiaries of the obligation in question.  Paragraph 3 makes clear that Articles 43 to 
45 are applicable in such a situation. 
 
Article 48 has been the subject of some judicial attention since its adoption by the ILC. 
 
In Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v 
Uganda)1200, part of Uganda’s counterclaim related to treatment of individuals, who had been 
mistreated by the DRC at Ndjili while attempting to flee the country.  The Court rejected the 
counterclaim on the basis that the claim was presented by Uganda as being brought by way of 
diplomatic protection, and Uganda had failed to show that individuals in question were Ugandan 
nationals.1201  Judge Simma in his Separate Opinion,1202 although agreeing with the Court’s 
conclusion as a matter of the law of diplomatic protection,1203 expressed the view that the Court 
should have gone on to find that the ‘victims of the attacks at the Ndjili International Airport 
remained legally protected against such maltreatment irrespective of their nationality, by other 

                                                 
1200  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), ICJ Reports 2005, 
p. 168. 
1201  Ibid., para. 333 
1202  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), Separate Opinion 
of Judge Simma. 
1203  Ibid., para. 17. 
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branches of international law, namely international human rights and, particularly, international 
humanitarian law.’1204, and that Uganda had standing to raise such claims.1205 
 
In relation to violations of international humanitarian law, Judge Simma was of the view that 
Uganda would have had standing on the basis of Article 1 of the Fourth Geneva Convention, 
referring in this regard to the Court’s decision in Legal Consequences of the Construction of a Wall 
in the Occupied Palestinian Territory.1206 Turning to the question of standing to invoke the 
violations of international human rights law, he referred to Article 48 of the Articles: 
 

[a]s to the question of standing of a claimant State for violations of human rights 
committed against persons which might or might not possess the nationality of 
that State, the jurisdiction of the Court not being at issue, the contemporary law 
of State responsibility provides a positive answer as well. The International Law 
Commission’s 2001 draft on Responsibility of States for Internationally Wrongful 
Acts provides not only for the invocation of responsibility by an injured State 
(which quality Uganda would possess if it had been able to establish the Ugandan 
nationality of the individuals at the airport) but also for the possibility that such 
responsibility can be invoked by a State other than an injured State. 1207 

 
Judge Simma then proceeded to set out Article 48 in full, before commenting: 
 

[t]he obligations deriving from the human rights treaties cited above and 
breached by the DRC are instances par excellence of obligations that are owed to 
a group of States including Uganda, and are established for the protection of a 
collective interest of the States parties to the Covenant.1208 
 

Also of note in this regard, are his general conclusing observations: 
 

[l]et me conclude with a more general observation on the community interest 
underlying  international humanitarian and human rights law. I feel compelled to 
do so because of the notable hesitation and weakness with which such 
community interest is currently manifesting itself vis-à-vis the ongoing attempts to 
dismantle important elements of these branches of international law in the 
proclaimed ‘war’ on international terrorism.  
 
As against such undue restraint it is to be remembered that at least the core of the 
obligations deriving from the rules of international humanitarian and human rights 
law are valid erga omnes. According to the Commentary of the ICRC to Article 4 
of the Fourth Geneva Convention, ‘[t]he spirit which inspires the Geneva 
Conventions naturally makes it desirable that they should be applicable ‘erga 
omnes’, since they may be regarded as the codification of accepted principles’. In 
its Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons the 
Court stated that ‘a great many rules of humanitarian law applicable in armed 
conflict are so fundamental to the respect of the human person and ‘elementary 
considerations of humanity’ ...’, that they are ‘to be observed by all States 
whether or not they have ratified the conventions that contain them, because 
they constitute intransgressible principles of international customary law’ […]. 
Similarly, in the Wall Advisory Opinion, the Court affirmed that the rules of 

                                                 
1204  Ibid. 
1205  Ibid., para. 37. 
1206  Ibid., paras. 33–34, quoting Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory, ICJ Reports 2004, p. 136, at pp. 199–200, para. 158. 
1207  Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), Separate Opinion 
of Judge Simma, para. 35 
1208  Ibid. 
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international humanitarian law ‘incorporate obligations which are essentially of an 
erga omnes character’.  
 
As the Court indicated in the Barcelona Traction case, obligations erga omnes are 
by their very nature ‘the concern of all States’ and, ‘[i]n view of the importance of 
the rights involved, all States can be held to have a legal interest in their 
protection’. In the same vein, the International Law Commission has stated in the 
Commentaries to its Articles on the Responsibility of States for Internationally 
Wrongful Acts, that there are certain rights in the protection of which, by reason 
of their importance, ‘all States have a legal interest ...’. 
 
If the international community allowed such interest to erode in the face not only 
of violations of obligations erga omnes but of outright attempts to do away with 
these fundamental duties, and in their place to open black holes in the law in 
which human beings may be disappeared and deprived of any legal protection 
whatsoever for indefinite periods of time, then international law, for me, would 
become much less worthwhile. 1209 
 

In this regard, reference may also be made to the observations of the Human Rights Committee in 
General Comment No. 31,1210 some passages of which appear to endorse the approach adopted 
by the Commission in Article 48 of the Articles, in particular the view that a State which does not 
qualify as an injured State under Article 42 nevertheless has an interest in invoking the 
responsibility of another State Party to the International Covenant of Civil and Political Rights, and 
this even if the responsible State has not accepted the jurisdiction of the Committee in relation to 
the inter-State complaint procedure under Article 41 of the Covenant. The Committee observed: 
 

[w]hile article 2 is couched in terms of the obligations of State Parties towards 
individuals as the right-holders under the Covenant, every State Party has a legal 
interest in the performance by every other State Party of its obligations. This 
follows from the fact that the ‘rules concerning the basic rights of the human 
person’ are erga omnes obligations and that, as indicated in the fourth 
preambular paragraph of the Covenant, there is a United Nations Charter 
obligation to promote universal respect for, and observance of, human rights and 
fundamental freedoms. Furthermore, the contractual dimension of the treaty 
involves any State Party to a treaty being obligated to every other State Party to 
comply with its undertakings under the treaty. In this connection, the Committee 
reminds States Parties of the desirability of making the declaration contemplated 
in article 41. It further reminds those States Parties already having made the 
declaration of the potential value of availing themselves of the procedure under 
that article. However, the mere fact that a formal interstate mechanism for 
complaints to the Human Rights Committee exists in respect of States Parties that 
have made the declaration under article 41 does not mean that this procedure is 
the only method by which States Parties can assert their interest in the 
performance of other States Parties. On the contrary, the article 41 procedure 
should be seen as supplementary to, not diminishing of, States Parties’ interest in 
each others’ discharge of their obligations. Accordingly, the Committee 
commends to States Parties the view that violations of Covenant rights by any 
State Party deserve their attention. To draw attention to possible breaches of 
Covenant obligations by other States Parties and to call on them to comply with 

                                                 
1209  Ibid., paras. 38–41, citing Legality of the Threat or Use of Nuclear Weapons, ICJ Reports 1996, p. 226, at p. 257, 
para. 79; Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports 2004, p. 
136, at p. 199, para. 157; and Barcelona Traction, Light and Power Company, Limited, Second Phase, Judgment, I.C.J. 
Reports 1970, p. 3, at p. 32, para. 33; the reference to the Commentaries in the penultimate paragraph of the passage is to 
the Introductory Commentary to Part Two, Chapter III, paragraph (2). 
1210  Human Rights Committee, ‘General Comment No. 31: Nature of the General Legal Obligation Imposed on 
States Parties to the Covenant’, UN doc. CCPR/C/21/Rev.1/Add.13, 26 May 2004. 
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their Covenant obligations should, far from being regarded as an unfriendly act, 
be considered as a reflection of legitimate community interest.1211 
 

                                                 
1211  Ibid., para. 2. 
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CHAPTER II 
COUNTERMEASURES 

 
 
 
Chapter II of Part Three is devoted to the subject of countermeasures.  Article 49 sets out the 
object and limits of countermeasures; Article 50 lists specific obligations which may not be affected 
by the adoption of countermeasures.  Article 51 provides that countermeasures must be 
proportionate, being commensurate to the injury suffered, in the light of the gravity of the 
internationally wrongful act in question and the rights in question. Article 52 sets out certain 
procedural conditions for the taking of countermeasures. Article 53 emphasises that 
countermeasures must be terminated as soon as the responsible State has complied with its 
obligations consequent upon an internationally wrongful act contained in Part Two.  Article 54 is a 
saving clause, leaving open the question of the extent to which a State which does not qualify as 
‘injured State’ may adopt countermeasures. 
 
At the merits stage of Oil Platforms (Islamic Republic of Iran v United States of America ),1212 Judge 
Simma in his Separate Opinion1213 made reference to the work of the International Law 
Commission in relation to countermeasures, specifically referring to Articles 49-54, in the context 
of his discussion of the question of whether measures involving the use of armed force were 
permissible reactions in response to a use of armed force stopping short of an armed attack: 
 

I am less satisfied with the argumentation used in the Judgment by which the 
Court arrives at the – correct – conclusion that, since the Iranian mine, gunboat 
or helicopter attacks on United States shipping did not amount to an ‘armed 
attack’ within the meaning of Article 51 of the Charter, the United States actions 
cannot be justified as recourse to self-defence under that provision. The text of 
paragraph 51 of the Judgment might create the impression that, if offensive 
military actions remain below the—considerably high—threshold of Article 51 of 
the Charter, the victim of such actions does not have the right to resort to—
strictly proportionate—defensive measures equally of a military nature. What the 
present Judgment follows at this point are some of the less fortunate statements in 
the Court's Nicaragua Judgment of 1986. In my view, the permissibility of strictly 
defensive military action taken against attacks of the type involving, for example, 
the Sea Isle City or the Samuel B. Roberts cannot be denied. What we see in such 
instances is an unlawful use of force ‘short of’ an armed attack (‘agression armée’) 
within the meaning of Article 51, as indeed ‘the most grave form of the use of 
force’. Against such smaller-scale use of force, defensive action—by force also 
‘short of’ Article 51—is to be regarded as lawful. In other words, I would suggest 
a distinction between (full-scale) self-defence within the meaning of Article 51 
against an ‘armed attack’ within the meaning of the same Charter provision on 
the one hand and, on the other, the case of hostile action, for instance against 
individual ships, below the level of Article 51, justifying proportionate defensive 
measures on the part of the victim, equally short of the quality and quantity of 
action in self-defence expressly reserved in the United Nations Charter.1214 
 

Having referred to a passages from the judgment of the Court in Military and Paramilitary Activities 
case,1215 he observed that the Court there:  
 

                                                 
1212  Oil Platforms (Islamic Republic of Iran v United States of America ), Merits, ICJ Reports 2003, p. 161. 
1213  Oil Platforms (United States of America v Islamic Republic of Iran)¸Separate Opinion of Judge Simma, ICJ 
Reports 2003, p. 324. 
1214  Ibid., at pp. 331–332, para. 12 
1215  Ibid,. at p. 332, quoting Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States 
of America), Merits, ICJ Reports 1986, p. 14 at 127, para. 249. 
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[…] drew a distinction between measures taken in legitimate self-defence on the 
basis of Article 51 of the Charter and lower-level, smaller-scale proportionate 
counter-measures which do not need to be based on that provision. In view of 
the context of the Court's above dictum, by such proportionate counter-measures 
the Court cannot have understood mere pacific reprisals, more recently, and also 
in the terminology used by the International Law Commission, called 
‘countermeasures’. Rather, in the circumstances of the Nicaragua case, the Court 
can only have meant what I have just referred to as defensive military action 
‘short of’ full-scale self-defence.1216 
 

The footnote accompanying the reference to the International Law Commission’s use of the 
terminology of ‘countermeasures’ provided: 
 

Cf. Articles 49-54 of the ILC's text on the Responsibility of States for 
Internationally Wrongful Acts, […]. The Commission strictly excluded from its 
concept of ‘counter-measures’ any such measures amounting to a threat or use of 
force; cf. Article 50, para. 1(a).1217 
 

                                                 
1216  Oil Platforms (United States of America v Islamic Republic of Iran)¸Separate Opinion of Judge Simma, ICJ 
Reports 2003, p. 324, at p. 332, para. 12. 
1217  Ibid., at p. 332, note 19. 
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ARTICLE 49 

 
Object and limits of countermeasures 

 
1. An injured State may only take countermeasures against a State which is 
responsible for an internationally wrongful act in order to induce that State to 
comply with its obligations under Part Two. 
 
2. Countermeasures are limited to the non-performance for the time being 
of international obligations of the State taking the measures towards the 
responsible State. 
 
3. Countermeasures shall, as far as possible, be taken in such a way as to 
permit the resumption of performance of the obligations in question. 

 
 
Article 49 deals with the object of countermeaures, and limits on their adoption. It makes clear 
that countermeasures may only be taken by an injured State against a responsible State with the 
object of inducing that State to comply with the various secondary obligations contained in Part 
Two.  Paragraphs 2 and 3 stipulate that countermeasures may only consist of the temporary 
suspension of performance of international obligations owed to the responsible State, and that 
countermeaures should as far as possible be adopted so as to allow resumption of performance of 
the obligations suspended once there is compliance with the obligations contained in Part Two. 
 
In the WTO case of Mexico – Tax Measures on Soft Drinks and Other Beverages,1218 the Panel 
recorded the invocation by the European Communities of the Articles in criticizing an argument 
put forward by Mexico in support of the measures adopted by it.   
 
Mexico had argued that the measures adopted by it, the subject of the complaint by the United 
States of America, were ‘necessary to secure compliance’ by the United States with its obligations 
under NAFTA within the meaning of Article XX(d) GATT 1994. In this regard, it was argued that the 
provisions of NAFTA constituted ‘laws or regulations which are not inconsistent’ with GATT 1994, 
again within the meaning of Article XX(d) GATT 1994.  
 
In summarizing Mexico’s argument, the Panel set out Mexico’s position that the measures 
adopted:  
 

[…] related virtually exclusively to the United States, not to other WTO Members.  
Mexico appreciates that other Members have a systemic interest in the matter, 
but the fact is that the trade was overwhelmingly one that arose under the NAFTA 
and was supplied by the United States.  The measures are a response to its 
persistent refusal to respond to Mexico's repeated efforts to resolve the 
dispute.1219  

 

                                                 
1218  Mexico – Tax Measures on Soft Drinks and Other Beverages, Report of the Panel, 7 October 2005, WTO doc. 
WT/DS308/R; the Appellate Body affirmed the conclusion of the Panel in relation to the interpretation of Article XX(d) to 
the effect that it did not include measures adopted in order to ensure compliance’ with international agreements of the 
States Parties, albeit on the basis of different reasoning: Mexico – Tax Measures on Soft Drinks and Other Beverages (AB–
2005–10) Report of the Appellate Body, WTO doc. WT/DS308/AB/R, 6 March 2006. In this regard, the Appellate Body did 
not make any reference to the Articles; cf. however, ibid., para. 75: ‘Even if ‘international countermeasures’ could be 
described as intended ‘to secure compliance’, what they seek ‘to secure compliance with’—that is, the international 
obligations of another WTO Member—would be outside the scope of Article XX(d).  This is because ‘laws or regulations’ 
within the meaning of Article XX(d) refer to the rules that form part of the domestic legal order of the WTO Member 
invoking the provision and do not include the international obligations of another WTO Member.’ 
1219  Mexico – Tax Measures on Soft Drinks and Other Beverages, Report of the Panel, 7 October 2005, WTO doc. 
WT/DS308/R, para. 4.335 
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In an accompanying footnote, the Panel set out passages from the Commentary to Article 49 relied 
upon by Mexico in this regard, in which the Commission had stated:  

 
[a] second essential element of countermeasures is that they ‘must be directed 
against’ a State which has committed an internationally wrongful act…  
 
and  
 
[t]his does not mean that countermeasures may not incidentally affect the 
position of third States or indeed other third parties. … Similarly if, as a 
consequence of suspension of a trade agreement, trade with the responsible State 
is affected and one or more companies lose business or even go bankrupt.  Such 
indirect or collateral effects cannot be entirely avoided.1220  
 

The Panel noted that the European Communities, intervening, had relied upon the Articles in 
order to criticize the invocation by Mexico of Article XX(d) as a justification for the measures 
adopted by it  In particular, the Panel recorded the European Communities’ argument that 
Mexico’s interpretation of Article XX(d) would transform it:  
 

[…] into an authorisation of counter-measures within the meaning of public 
international law. It must be assumed, however, that if the contracting parties had 
intended such an interpretation, they would have expressed this in a clearer way. 
Moreover, under customary international law, as codified in the International Law 
Commission's Articles on Responsibility of States for Internationally Wrongful Acts, 
counter-measures are subject to strict substantive and procedural conditions, 
which are not contained in Article XX(d) of the GATT 1994. 
 
The EC notes that Mexico has not so far justified its measure as a counter-
measure under customary international law. Such a justification would already 
meet the objection that the Mexican measure does not only apply to products 
from the United States, but from anywhere. In any event, should Mexico still 
attempt such a justification, then this would also raise the difficult question of 
whether the concept of counter-measures is available to justify the violation of 
WTO obligations. In accordance with Article 50 of the International Law 
Commission's Articles on Responsibility of States for Internationally Wrongful Acts, 
this would not be the case if the WTO agreements are to be considered as a lex 
specialis precluding the taking of counter-measures. This complex question has 
been addressed in the report of the International Law Commission at its fifty-third 
session.1221 
 

The Panel in interpreting Article XX(d) GATT 1994 found that the words ‘to secure compliance’ 
should be interpreted as meaning ‘to enforce compliance’,1222 and that Article XX(d) was therefore 
applicable only to justify enforcement of domestic law obligations:1223 
 

[t]he identification of the phrase ‘to secure compliance’ with the notion of 
enforcement has important implications for the arguments presented by Mexico.  
The context of Mexico's action is essentially international.  Countermeasures have 
an intrinsic inter-state character, and there is no concept of private action against 
a state being justifiable on this basis.  On the other hand, the notion of 
enforcement contains a concept of action within a hierarchical structure that is 

                                                 
1220  Ibid., note 73, quoting from Commentary to Article 49, paragraphs (4) and (5) 
1221  Mexico – Tax Measures on Soft Drinks and Other Beverages, Report of the Panel, 7 October 2005, WTO doc. 
WT/DS308/R, para. 5.54–55. 
1222  Ibid., para. 8.175 
1223  Ibid. See also ibid., para. 8.194 
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associated with the relation between the state and its subjects, and which is 
almost entirely absent from international law (action under Chapter VII of the 
United Nations Charter is arguably an exception, but it has no relevance in the 
present dispute).  The possibility for states to take countermeasures, that is to try 
by their own actions to persuade other states to respect their obligations, is itself 
an acknowledgement of the absence of any international body with enforcement 
powers.  In contrast to this, the capacity to enforce laws and regulations through 
the use of coercion, if necessary, is perhaps the most important of the features 
that distinguish states from other kinds of bodies. 
 
The examples provided in Article XX(d) serve to reinforce the conclusion that this 
provision is concerned with action at a domestic rather than international 
level.1224 

 
In this context, the Panel made reference to Article 49(1) of the Articles and the Commentary to 
Article 50 as supporting that interpretation: 
 

[t]he Panel will return to the notion of enforcement in its discussion of ‘laws or 
regulations’, but before leaving the current topic it is worth noting that the Draft 
Articles on Responsibility of States for internationally wrongful acts adopted by 
the International Law Commission do not speak of enforcement when addressing 
the use of countermeasures.  Rather, paragraph 1 of Article 49 states that ‘[a]n 
injured State may only take countermeasures against a State which is responsible 
for an internationally wrongful act in order to induce that State to comply with its 
obligations under Part Two.’  Nor is the notion of enforcement used in the 
Commentary on the articles, except in regard to procedures within the European 
Union, which because of its unique structures and procedures is obviously a 
special case.1225 
 

 
In European Communities - Measures Affecting Trade in Commercial Vessels,1226 the United States 
of America, intervening, made reference to Article 49(2) of the Articles, although only to express 
the view that the provision was of no relevance to the question before the Tribunal of whether the 
measures adopted by the European Communities were permitted within the dispute settlement 
system of the WTO.1227 

                                                 
1224  Ibid., para. 8.178–8.179 
1225  Ibid., referring to Commentary to Article 50, paragraph (10) 
1226  European Communities – Measures Affecting Trade in Commercial Vessels, Report of the Panel of 22 April 2005, 
WTO doc. WT/DS301/R. 
1227  Ibid., paras. 5.36 and 7.183. 
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ARTICLE 50 
 

Obligations not affected by countermeasures 
 

1. Countermeasures shall not affect: 
(a) the obligation to refrain from the threat or use of force as embodied 
in the Charter of the United Nations; 
(b) obligations for the protection of fundamental human rights; 
(c) obligations of a humanitarian character prohibiting reprisals; 
(d) other obligations under peremptory norms of general international 
law. 

 
2. A State taking countermeasures is not relieved from fulfilling its 
obligations:  

(a) under any dispute settlement procedure applicable between it and 
the responsible State; 
(b) to respect the inviolability of diplomatic or consular agents, premises, 
archives and documents. 

 
 
Article 50 specifies various obligations which may not be affected by the adoption of 
countermeasures. Paragraph 1 lists a number of obligations reflecting fundamental values which, 
due to their importance, are not permitted to be suspended by way of countermeasures: the 
specific obligations listed are the obligation to refrain from the threat or use of force, obligations 
for the protection of fundamental human rights, obligations of a humanitarian character 
prohibiting reprisals, as well as a catch-all category of other obligations arising under peremptory 
norms of general international law (i.e. jus cogens).  Paragraph 2 provides that, by reason of the 
taking of countermeasures, a State is not released from performance of two other types of 
obligations. These obligations, although not rising to the level of jus cogens, are nevertheless of 
fundamental importance and therefore are held to be similarly inviolable and may not be affected 
by way of countermeasures; these are obligations under any dispute resolution procedure which is 
applicable in the relations between the State taking countermeasures and the responsible State, 
and obligations relating to the inviolability of diplomatic and consular agents, premises, archives 
and documents. 
 
In its Partial Award in relation to Prisoners of War — Eritrea’s Claim 17,1228 the Eritrea-Ethiopia 
Claims Commission referred to Article 50 of the Articles in the context of discussion of Eritrea’s 
claims of Ethiopia’s State responsibility on the basis that Ethiopia had failed to repatriate prisoners 
of war in a timely fashion.  Ethiopia resisted the claims in this regard on jurisdictional grounds, and 
therefore did not as such respond to Eritrea’s claims on their merits.   
 
In this regard, however, the Eritrea-Ethiopia Claims Commission took note of Eritrea’s argument, 
relying on Article 50 of the Articles, that: 
 

Ethiopia’s suspension of prisoner of war exchanges cannot be justified as a non-
forcible countermeasure under the law of state responsibility because, as article 
50 of [the Articles] emphasizes, such measures may not affect ‘obligations for the 
protection of fundamental human rights’, or ‘obligations of a humanitarian 
character prohibiting reprisals’.1229 

 

                                                 
1228  Prisoners of War – Eritrea’s Claim 17 (Eritrea v Federal Democratic Republic of Ethiopia), Partial Award of 1 July 
2003.  
1229  Ibid. para. 159. 
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Eritrea also emphasized that the suspension of exchanges could not, in light of Article 13 of 
Geneva Convention III, be considered a lawful measure of reprisal under the law of armed 
conflict.1230 
 
In this regard, the Commission simply observed that Eritrea’s arguments in this regard were ‘well-
founded in law’,1231 although it went on to distinguish between different periods of time, 
concluding that in relation to some of those periods, it had not been proved that Ethiopia had 
breached its obligation of repatriation.1232 
 
In Guyana/Suriname,1233 the Tribunal, having found that it had jurisdiction to examine Guyana’s 
claims of Suriname’s State responsibility, and having found that there had been a breach of the 
prohibition of the threat or use of force,1234 addressed Suriname’s argument that ‘should the 
Tribunal regard [its 3 June 2000] measures as contrary to international obligations owed by 
Suriname to Guyana, the measures were nevertheless lawful countermeasures since they were 
taken in response to an internationally wrongful act by Guyana in order to achieve cessation of 
that act’.1235 
 
The Tribunal rejected this argument briskly, referring to Article 50 of the Articles, and the 
accompanying Commentary: 
 

[i]t is a well established principle of international law that countermeasures may not 
involve the use of force. This is reflected in the ILC Draft Articles on State 
Responsibility at Article 50(1)(a), which states that countermeasures shall not affect 
‘the obligation to refrain from the threat or use of force as embodied in the Charter 
of the United Nations’. As the Commentary to the ILC Draft Articles mentions, this 
principle is consistent with the jurisprudence emanating from international judicial 
bodies…1236 

 
As noted above in relation to Article 49, in Mexico - Tax Measures on Soft Drinks and Other 
Beverages,1237 the Panel made reference to a short passage from the Commentary to Article 50 in 
support of the proposition that the Articles and Commentaries thereto ‘do not speak of 
enforcement when addressing the use of countermeasures’, and noted that the one exception in 
the Commentaries related to the European Union, ‘which because of its unique structures and 
procedures is obviously a special case’.1238 
 
As noted above, at the merits stage of Oil Platforms (Islamic Republic of Iran v United States of 
America),1239 Judge Simma in his Separate Opinion1240 made reference to the Articles contained in 
Part Three, Chapter Two as a whole in the context of his discussion of whether military action 
could be taken in response to a use of armed force falling short of an ‘armed attack’ within the 

                                                 
1230  Ibid.  
1231  Ibid., para. 160 
1232  Ibid. paras. 160–163. 
1233  Guyana/Suriname, Award of 17 September 2007 
1234  Ibid,. para. 445 and see the dispositif, para. 488(2). 
1235  Ibid., para. 446 
1236  Ibid., para. 446, referring to Commentary to Article 50, paragraph (5).  Mirroring the Commentary to Article 50, 
paragraph (5), the Tribunal then went on to refer to the Declaration on Principles of International Law concerning Friendly 
Relations and Cooperation among States in accordance with the Charter of the United Nations, General Assembly 
resolution 2625 (XXV), 24 October 1970  
1237  Mexico – Tax Measures on Soft Drinks and Other Beverages, Report of the Panel, 7 October 2005, WTO doc. 
WT/DS308/R. 
1238  Ibid, para. 8.180, referring to Commentary to Article 50, paragraph (10) 
1239  Oil Platforms (Islamic Republic of Iran v United States of America ), Merits, ICJ Reports 2003, p. 161. 
1240  Oil Platforms (United States of America v Islamic Republic of Iran)¸Separate Opinion of Judge Simma, ICJ 
Reports 2003, p. 324. 
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meaning of Article 51 of the UN Charter.  Having referred to a passage from the judgment of the 
Court in Military and Paramilitary Activities case,1241 he observed that the Court had there drawn:  
 

[…] a distinction between measures taken in legitimate self-defence on the basis 
of Article 51 of the Charter and lower-level, smaller-scale proportionate counter-
measures which do not need to be based on that provision. In view of the 
context of the Court's above dictum, by such proportionate counter-measures the 
Court cannot have understood mere pacific reprisals, more recently, and also in 
the terminology used by the International Law Commission, called 
‘countermeasures’. Rather, in the circumstances of the Nicaragua case, the Court 
can only have meant what I have just referred to as defensive military action 
‘short of’ full-scale self-defence.1242 
 

In thefootnote accompanying the reference to the International Law Commission’s use of the 
terminology of ‘countermeasures’, Judge Simma made specific reference to the prohibition of 
countermeasures involving the threat or use of armed force contained in Article 50(1)(a): 
 

Cf. Articles 49-54 of the ILC's text on the Responsibility of States for 
Internationally Wrongful Acts, […]. The Commission strictly excluded from its 
concept of ‘counter-measures’ any such measures amounting to a threat or use of 
force; cf. Article 50, para. 1 (a).1243 

                                                 
1241  Ibid,. at p. 332, quoting Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States 
of America), Merits, ICJ Reports 1986, p. 14 at 127, para. 249. 
1242  Oil Platforms (United States of America v Islamic Republic of Iran)¸Separate Opinion of Judge Simma, ICJ 
Reports 2003, p. 324, at p. 332, para. 12. 
1243  Ibid., p. 332, note 19. 
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ARTICLE 51 

 
Proportionality 

 
Countermeasures must be commensurate with the injury suffered, taking into 
account the gravity of the internationally wrongful act and the rights in question. 

 
 
Article 51 is concerned with the proportionality of countermeasures.  It provides that, taking into 
account the gravity of the internationally wrongful act and the rights in question, coutermeasures 
adopted must be ‘commensurate’ with the injury suffered. 
 
A number of WTO cases have made reference to Article 51. 
 
In United States – Transitional Safeguard Measure on Combed Cotton Yarn from Pakistan,1244 the 
WTO Appellate Body, in support of its interpretation of Article 6.4 of the Agreement on Textiles 
and Clothing that where ‘serious damage’ had arisen due to imports from a number of members, 
that provision did not permit the attribution of all the serious damage to a single member, but only 
that part actually attributable to it. The extent of the serious damage assessed as beign attributable 
to a State was relevant for the imposition of safeguard measures. In interpreting Article 6.4, the 
Appellate Body invoked the notion of proportionality and made reference to Article 51 of the 
Articles:  
 

[i]n consequence, where imports from more than one Member contribute to 
serious damage, it is only that  part of the total damage which is actually caused 
by imports from such a Member that can be attributed to that Member under 
Article 6.4, second sentence.  Damage that is actually caused to the domestic 
industry by imports from one Member cannot, in our view, be attributed to a 
different Member imports from whom were not the cause of that part of the 
damage.  This would amount to a ‘mis-attribution’ of damage and would be 
inconsistent with the interpretation in good faith of the terms of Article 6.4.  
Therefore, the part of the total serious damage attributed to an exporting 
Member must be proportionate to the damage caused by the imports from that 
Member.  Contrary to the view of the United States, we believe that Article 6.4, 
second sentence, does not permit the attribution of the totality of serious damage 
to one Member, unless the imports from that Member alone have caused all the 
serious damage 
 
Our view is supported further by the rules of general international law on state 
responsibility, which require that countermeasures in response to breaches by 
states of their international obligations be commensurate with the injury 
suffered.1245 
 

In an accompanying footnote, the Appellate Body set out the text of Article 51.  The Appellate 
Body continued with the analogy as follows: 
 

It would be absurd if the breach of an international obligation were sanctioned by 
proportionate countermeasures, while, in the absence of such breach, a WTO 
Member would be subject to a disproportionate and, hence, ‘punitive’, 
attribution of serious damage not wholly caused by its exports.  In our view, such 
an exorbitant derogation from the principle of proportionality in respect of the 

                                                 
1244  United States – Transitional Safeguard Measure on Combed Cotton Yarn from Pakistan (AB–2001–3), Report of 
the Appellate Body, 8 October 2001, WTO doc. WT/DS192/AB/R.  
1245  Ibid., paras. 119–120 (footnotes omitted). 
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attribution of serious damage could be justified only if the drafters of the 
[Agreement on Textiles and Clothing] had expressly provided for it, which is not 
the case.1246 
 

Similarly, in United States – Definitive Safeguard Measures on Imports of Circular Welded Carbon 
Quality Line Pipe from Korea,1247 the Appellate Body referred to its previous reference to Article 
51 of the Articles in United States - Transitional Safeguard Measure on Combed Cotton Yarn from 
Pakistan, in relation to its interpretation of Article 5.1 of the Agreement on Safeguards as relating 
only to injury attributable to increased imports, or whether safeguard measures could also be used 
to address the injurious effects caused by other factors. 
 
Having concluded as a matter of construction that Article 5.1 only permitted safeguard measures in 
relation to imports,1248 the Appellate Body observed:  

 
[w]e note as well the customary international law rules on state responsibility, to 
which we also referred in US – Cotton Yarn.  We recalled there that the rules of 
general international law on state responsibility require that countermeasures in 
response to breaches by States of their international obligations be proportionate 
to such breaches.  Article 51 of the [Articles] provides that ‘countermeasures must 
be commensurate with the injury suffered, taking into account the gravity of the 
internationally wrongful act and the rights in question’.  Although Article 51 is 
part of the International Law Commission's Draft Articles, which do not constitute 
a binding legal instrument as such, this provision sets out a recognized principle 
of customary international law.1249 
 

In United States – Tax Treatment for Foreign Sales Corporations,1250 the Arbitrator made reference 
to Article 51 of the Articles in the context of discussion of the appropriate interpretation of Article. 
4.10 of the Agreement on Subsidies and Countervailing Measures ‘which refers to the grant of 
authorization by the Dispute Settlement Body to a complaining Member ‘to take appropriate 
countermeasures’, and to footnote 9 thereto which specifies that the term appropriate in Article 
4.10 ‘is not meant to allow countermeasures that are disproportionate in light of the fact that the 
subsidies dealt with under these provisions are prohibited.’ 
 
In this regard, the Arbitrator observed: 
 

[i]t should also be noted that the negative formulation of the requirement under 
footnote 9 is consistent with a greater degree of latitude than a positive 
requirement may have entailed: footnote 9 clarifies that Article 4.10 is not 
intended to allow countermeasures that would be ‘disproportionate’.  It does not 
require strict proportionality.1251 

 
In a footnote accompanying that passage, the Arbitrator made reference to the Commentary to 
Article 51, and set out the text of Article 51:  
 

                                                 
1246  Ibid., para. 120. 
1247  United States – Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality Line Pipe from 
Korea, Report of the Appellate Body, 15 February 2002, WTO doc. WT/DS202/AB/R.. 
1248  Ibid., para. 258. 
1249  Ibid., para. 259 (footnotes omitted). The Appellate Body also observed that ‘the United States has acknowledged 
this principle elsewhere. In its comments on the International Law Commission’s draft articles, the United States stated that 
‘under customary international law a rule of proportionality applies to the exercise of countermeasures’ (ibid.). 
1250  United States – Tax Treatment for Foreign Sales Corporations, Decision of the Arbitrator, 30 August 2002, WTO 
doc. WT/DS108/ARB. 
1251 Ibid., para. 5.26 
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[w]e note in this regard the view of [the ILC ] on the relevant Article of the ILC 
text on State Responsibility,[…], which expresses—but only in positive terms—a 
requirement of proportionality for countermeasures: 
 

‘the positive formulation of the proportionality requirement is 
adopted in Article 51. A negative formulation might allow too 
much latitude.’1252 
 

Having set out the text of Article 51, the footnote continued: 
 
[w]e also note in this respect that, while that provision expressly refers - contrary 
to footnote 9 of the SCM Agreement - to the injury suffered, it also requires the 
gravity of the wrongful act and the right in question to be taken into account.  
This has been understood to entail a qualitative element to the assessment, even 
where commensurateness with the injury suffered is at stake. We note the view 
of [the ILC in its] Commentaries to the ILC Articles:  
 

‘Considering the need to ensure that the adoption of 
countermeasures does not lead to inequitable results, 
proportionality must be assessed taking into account not only the 
purely ‘quantitative’ element of the injury suffered, but also 
‘qualitative’ factors such as the importance of the interest 
protected by the rule infringed  and the seriousness of the breach. 
Article 51 relates proportionality primarily to the injury suffered 
but ‘taking into account’ two further criteria: the gravity of the 
internationally wrongful act, and the rights in question.  The 
reference to ‘the rights in question’ has a broad meaning, and 
includes not only the effect of a wrongful act on the injured State 
but also on the rights of the responsible State.  Furthermore, the 
position of other States which may be affected may also be taken 
into consideration.’ 1253 

                                                 
1252  Ibid., note 52. The footnote in fact referred to the views of ‘the commentator, Sir [sic] James Crawford’. 
1253  United States – Tax Treatment for Foreign Sales Corporations, Decision of the Arbitrator, 30 August 2002, WTO 
doc. WT/DS108/ARB, note 52. Again, the footnote referred to the views of ‘the commentator, Sir [sic] James Crawford in 
his Commentaries…’. 
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ARTICLE 52 
 

Conditions relating to resort to countermeasures 
 

1. Before taking countermeasures, an injured State shall: 
(a) call on the responsible State, in accordance with article 43, to fulfil its 
obligations under Part Two; 
(b) notify the responsible State of any decision to take countermeasures 
and offer to negotiate with that State. 
 

2. Notwithstanding paragraph 1(b), the injured State may take such urgent 
countermeasures as are necessary to preserve its rights. 
 
3. Countermeasures may not be taken, and if already taken must be 
suspended without undue delay if: 

(a) the internationally wrongful act has ceased, and 
(b) the dispute is pending before a court or tribunal which has the 
authority to make decisions binding on the parties. 
 

4. Paragraph 3 does not apply if the responsible State fails to implement the 
dispute settlement procedures in good faith. 

 
 
Article 52 lays down conditions relating to the adoption of countermeasures, as well as indicating 
an additional limitation on when countermeasures may be adopted.  Paragraph 1 provides that 
prior to adopting countermeasures, an injured State must give notice to the responsible State, in 
accordance with Article 43 of the Articles, requiring it to comply with its obligations under Part 
Two, as well as providing notice of any decision to adopt countermeasures, and make an offer to 
negotiate.  However, pursuant to paragraph 2, it is not necessary for an injured State to comply 
with those steps in the case of urgent countermeasures necessary to preserve its rights.  Paragraph 
3 provides that countermeasures may not be adopted, and must be suspended without undue 
delay if already taken, in circumstances in which the internationally wrongful act has ceased and 
the dispute is pending before a body having the power to make decisions binding on the parties; 
however paragraph 4 qualifies paragraph 3, to the extent that the responsible State fails to 
implement the applicable dispute settlement procedure in good faith. 
 
In European Communities - Measures Affecting Trade in Commercial Vessels,1254 both the 
European Communities and Korea made reference to Article 52 of the Articles in their arguments 
in relation to the question of whether measures adopted by the European Communities could be 
justified within the specific context of the WTO dispute resolution system.1255  However, the Panel 
made no reference to the Articles in ruling on that issue. 

                                                 
1254  European Communities – Measures Affecting Trade in Commercial Vessels, Report of the Panel of 22 April 2005, 
WTO doc. WT/DS301/R. 
1255  See ibid., paras. 4.188–4.189, 4.196, 4.256–4.258. 
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ARTICLE 53 
 

Termination of countermeasures 
 

Countermeasures shall be terminated as soon as the responsible State has 
complied with its obligations under Part Two in relation to the internationally 
wrongful act. 

 
 
Article 53 is the corollorary of the principle contained in Article 49(1) that countermeasures may 
only be adopted in order to induce a responsible State to comply with its secondary obligations 
under Part Two; it provides that countermeasures must be terminated once the responsible State 
has complied with those secondary obligations as regards the internationally wrongful act in 
question.   
 
No reference appears to have been made to Article 53 since the adoption of the Articles in 2001. 
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ARTICLE 54 
 

Measures taken by States other than an injured State 
 

This Chapter does not prejudice the right of any State, entitled under article 48, 
paragraph 1 to invoke the responsibility of another State, to take lawful measures 
against that State to ensure cessation of the breach and reparation in the interest 
of the injured State or of the beneficiaries of the obligation breached. 

 
 
Article 54 is a saving clause, making clear that the other provisions of Chapter II of Part Three do 
not prejudice the right of a State other than an injured State to take measures which are lawful in 
order to ensure compliance with the secondary obligations arising under Part Two of the Articles to 
ensure cessation of a breach of the obligation in question, and to make reparation. 
 
No judicial reference to Article 54 has been made since the adoption of the Articles. 
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PART FOUR 
GENERAL PROVISIONS 

 
 
 
Part Four contains general provisions relative to the application of the Articles as a whole.  Article 
55 constitutes the implementation of the principle of lex specialis in the field of State 
responsibility. Articles 56 to 59 are general saving clauses, making clear that the Articles are 
without prejudice to, respectively, any questions of State responsibility not covered by the Articles, 
questions of the international responsibility of an international organization, the responsibility of 
individuals under international law, and the Charter of the United Nations. 
 

 
 

ARTICLE 55 
 

Lex specialis 
 

These articles do not apply where and to the extent that the conditions for the 
existence of an internationally wrongful act or the content or implementation of 
the international responsibility of a State are governed by special rules of 
international law. 

 
 
The Articles attempt to set out the general rules of customary international law governing 
responsibility of States for internationally wrongful acts. However, it may be that in relation to any 
given obligation of a State, more specific rules are applicable which derogate from those general 
rules, and which more particularly govern the conditions for State responsibility in relation to that 
particular obligation, the content of any State responsibility which arises from breach of such an 
obligation or the implementation of responsibility.  To the extent that such more specific rules 
apply, they displace the operation of the general default rules contained in the Articles to the 
extent of any inconsistency. This is the principle of lex specialis. 
 
In this regard, Article 55 constitutes a saving clause, making clear that each of the Articles applies 
only to the extent that there is no more specific rule governing the aspect of the law of State 
responsibility to which it relates in relation to the particular obligation in question. 
 
In Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v Serbia and Montenegro),1256 the International Court of Justice, although 
without express reference to Article 55 of the Articles, rejected an argument by Bosnia and 
Herzegovina that, due to the particular nature of the crime of genocide, the applicable rules of 
attribution concerns the acts of persons acting on the instructions or under the direction and 
control of a State were different from those under the general customary international law of State 
responsibility: 

 
[t]he Applicant has, it is true, contended that the crime of genocide has a 
particular nature, in that it may be composed of a considerable number of 
specific acts separate, to a greater or lesser extent, in time and space. According 
to the Applicant, this particular nature would justify, among other consequences, 
assessing the ‘effective control’ of the State allegedly responsible, not in relation 
to each of these specific acts, but in relation to the whole body of operations 

                                                 
1256  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007 
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carried out by the direct perpetrators of the genocide. The Court is however of 
the view that the particular characteristics of genocide do not justify the Court in 
departing from the criterion elaborated in [Military and Paramilitary Activities].. 
The rules for attributing alleged internationally wrongful conduct to a State do not 
vary with the nature of the wrongful act in question in the absence of a clearly 
expressed lex specialis. Genocide will be considered as attributable to a State if 
and to the extent that the physical acts constitutive of genocide that have been 
committed by organs or persons other than the State’s own agents were carried 
out, wholly or in part, on the instructions or directions of the State, or under its 
effective control. This is the state of customary international law, as reflected in 
the ILC Articles on State Responsibility1257 

 
As noted above in relation to Articles 4 and 5 of the Articles, in United Parcel Services, Inc. v 
Canada,1258 the claimant argued that conduct of Canada Post, a State entity created by statute 
having a monopoly in the collection, transmission and delivery of first class post, was directly 
attributable to Canada on the basis of Articles 4 and 5 for the purposes of Canada’s obligations 
under Articles 1102-1105 NAFTA. 
 
Canada, while not disputing the Commission’s formulation of the rules of attribution contained in 
Articles 4 and 5, argued that they were ‘irrelevant, and were displaced by the specific terms of 
NAFTA’.1259  In that regard, Canada relied on the fact that the Articles had a ‘residual character’, 
and invoked the lex specialis principle embodied in Article 55 of the Articles, arguing that NAFTA 
contained:  
 

[…] special provisions relating to attribution, to the content of the obligation and 
to methods of implementation (through the investor which initiated arbitration) 
which would displace any possible operation of the residual proposition of law 
reflected in article 4 about the attribution of acts of a ‘State organ’.1260   
 

In that regard, the Tribunal observed that: 
 

Articles 1102-1105, read alone, could well be understood as applying to Canada 
Post. For the reasons given by UPS, Canada Post may be seen as part of the 
Canadian government system, broadly conceived.1261   
 

However, the Tribunal nevertheless concluded that the conduct of Canada Post was not 
attributable to Canada under Article 4 of the Articles, on the basis that Article 4 was not applicable 
as the standard of attribution given that NAFTA contained specific provisions in Chapter 15 dealing 
with monopolies and State enterprises and constituted a lex specialis for these purposes. In this 
regard, it made reference to Article 55 of the Articles: 
 

Articles 1102-1105 are not however to be read alone.  They are to be read with 
chapter 15 and, so far as this Tribunal is concerned, with the jurisdictional 
provisions of Articles 1116 and 1117.  The immediately relevant provisions of 
chapter 15 are the two specific provisions which UPS contends Canada is 
breaching. They are articles 1502(3)(a) and 1503(2) […] 
 
Several features of these provisions read as a whole lead the Tribunal to the 
conculsion that the general residual law reflected in article 4 of the ILC text does 
not apply in the current circumstances.  The special rules of law stated in chapters 

                                                 
1257  Ibid., para. 401. 
1258  United Parcel Services, Inc v Canada, Award of 11 June 2007. 
1259  Ibid., para. 54. 
1260  Ibid., para. 55. 
1261  Ibid., para. 57. 
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11 and 15, in terms of the principle reflected in article 55 of the ILC text, ‘govern’ 
the situation and preclude the application of that law: 
 
- chapter 11 and chapter 15 draw a clear distinction between the ‘Parties’, on the 
one side, and government and other monopolies and State enterprises on the 
other.  The governments which negotiated and agreed to NAFTA did not simply 
and directly apply the rather generally stated obligations of chapter 11 to 
government and other monopolies and to State enterprises as well as to 
themselves.  Rather they elaborated a more detailed set of provisions about 
competition, monopolies and State enterprises and incorporated them in a 
distinct chapter (chapter 15) of the Agreement. 
 
- The particular provisions of chapter 15 themselves distinguish in their operation 
between the Party on the one side and the monopoly or enterprise on the other. 
It is the Party which is to ensure that the monopolies or enterprises meet the 
Party’s obligations stated in the prescribed circumstances.  The obligations remain 
those of the State Party; they are not placed on the monopoly or enterprise. 

 
- Were the expression ‘Each Party’ in the two paragraphs of articles 1502(3)(a) 
and 1503(2) to be read as including Canada Post in the particular circumstances 
of the this case, the paragraphs would in effect require Canada Post (as ‘Party’) to 
ensure that itself (as a government monopoly or State enterprise) complied with 
certain obligations; if that reading is not nonsensical it is certainly very odd.  

 
- The particular obligations of compliance with chapter 11 which are in issue 
under articles 1502(3)(a) and 1503(2) are confined, at least in some degree (as 
discussed later), by the requirement that there be a delegation by the Party to the 
monopoly or enterprise of regulatory, administrative or other governmental 
authority which the monopoly or enterprise has exercised.  (UPS’ submission do 
not go to the extent that all actions of all monopolies (private as well as public) 
and that all actions of all State enterprises are ‘governmental’.)  That limit would 
have no effect if Canada Post were to be treated as a ‘Party’ and as itself bound 
by the obligations of chapter 11. 

 
- Four (at least) of the particular obligations which would fall within the 
obligations of a Party under chapter 11 and which could be the subject of 
investor arbitration were the allegations to be made directly against that Party are 
not among the obligations, subject to investor arbitration, specifically identified in 
articles 1116 and 1117 […]. The relevant provisions are article 1502(3)(b), (c) and 
(d) and article 1503(3): 
 
[…] 
 
The careful construction of distinctions between the State and the identified 
entities and the precise placing of limits on investor arbitration when it is the 
actions of the monopoly or the enterprise which are principally being questioned 
would be put at naught on the facts of this case were the submissions of UPS to 
be accepted.   It is well established that the process of interpretation should not 
render futile provisions of a treaty to which the parties have agreed unless the 
text, context or purposes clearly so demand […]. 
 
The foregoing analysis of [NAFTA] also shows why the WTO panel report in the 
Canada Periodicals case […] is not in point.  The provisions of the GATT 
considered in that case do not distinguish, as chapters 11 and 15 of NAFTA 



Part Four – General Provisions 
 

 
plainly and carefully do, between organs of State of a standard type […] and 
various other forms of State enterprises. 
 
Accordingly we conclude that actions of Canada Post are not in general actions of 
Canada which can be attributed to Canada as a ‘Party’ within the meaning of 
articles 1102 to 1105 or for that matter in articles 1502(3)(a) and 1503(2).  
Chapter 15 provides for a lex specialis regime in relation to the attribution of acts 
of monopolies and state enterprises, to the content of the obligations and to the 
method of implementation.  It follows that the customary international law rules 
reflected in article 4 of the ILC text do not apply in this case.1262  

 
The Tribunal also reached a similar conclusion in relation to the claimant’s reliance on Article 5, 
again concluding that (with a minor exception) Article 5 was not applicable so as to govern the 
attribution to Canada of Canada Post for the purposes of Chapter 11: 
 

[i]t will be recalled that UPS also contends, as an alternative to the argument 
based on the rules of customary international law reflected in article 4 of the ILC 
text, that the proposition reflected in its article 5 apply to make Canada directly 
responsible for actions of Canada Post. That provision […] is concerned with the 
conduct of non-State entities.  It attributes to the State ‘[t]he conduct of a person 
or activity [sic] which is not an organ of the State … but which is empowered by 
the law of that State to exercise elements of the governmental authority … 
provided the person or entity is acting in that capacity in the particular instance.’  
For reasons we have already given, there is real force in the argument that in 
many if not all respects the actions of Canada Post over its long history and at 
present are ‘governmental’ in a broad sense […]. We again recall however that 
the proposition in article 5 of the ILC text (as in other provisions) has a ‘residual 
character’ and does not apply to the extent that the conditions for the existence 
of an internationally wrongful act or the content or implementation of a State’s 
international responsibility are governed by special rules of international law – the 
lex specialis principle […].  For the reasons which we have just given in relation 
to the argument based on article 4, and in particular the careful structuring and 
drafting of chapters 11 and 15 which we need not repeat, we find that this 
argument also fails, as a general proposition.  It would be otherwise if in a 
particular situation Canada Post were in fact exercising ‘governmental authority’, 
as Canada indeed accepts in one respect […].1263 

 
In its decision on annulment in CMS Gas Transmission Company v Argentine Republic 1264 the ad 
hoc Committee referred to the principle of lex specialis, although without invoking Article 55, in 
the context of its criticism of the approach of the Tribunal in the Award the subject of the 
application for annulment as to the relationship between the ‘emergency’ clause contained in 
Article XI and the state of necessity under customary international law, as embodied in Article 25 
of the Articles.  The ad hoc Committee observed: 
 

[i]f state of necessity means that there has not been even a prima facie breach of 
the BIT, it would be, to use the terminology of the ILC, a primary rule of 
international law. But this is also the case with Article XI. In other terms, […] if the 
Tribunal was satisfied by the arguments based on Article XI, it should have held 
that there had been ‘no breach’ of the BIT. Article XI and Article 25 thus 

                                                 
1262  Ibid., paras. 59–62. 
1263  Ibid. para. 63. 
1264  CMS Gas Transmission Company v Argentine Republic (ICSID Case No. ARB/01/8), Decision on Annulment of 
25 September 2007. 
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construed would cover the same field and the Tribunal should have applied 
Article XI as the lex specialis governing the matter and not Article 25.1265 

                                                 
1265  Ibid., para. 133 (footnotes omitted).  



Part Four – General Provisions 
 

 
 

ARTICLE 56 
 

Questions of State responsibility not regulated by these articles 
 

The applicable rules of international law continue to govern questions concerning 
the responsibility of a State for an internationally wrongful act to the extent that 
they are not regulated by these articles. 

 
 
Article 56 is a general saving clause making clear that, to the extent that questions of responsibility 
for a wrongful act are not governed by the Articles, they continue to be governed by the applicable 
rules of international law. 
 
Unsuprisingly, no reference has been made to Article 56 since the adoption of the Articles. 
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ARTICLE 57 

 
Responsibility of an international organization 

 
These articles are without prejudice to any question of the responsibility under 
international law of an international organization, or of any State for the conduct 
of an international organization. 

 
 
Article 57 is a further saving clause, making clear that the Articles are without prejudice to the 
responsibility of international organizations, or of the responsibility of States for the conduct of 
international organizations. 
 
In Nikolić (‘Sušica Camp’), Trial Chamber II of the ICTY made reference to Article 11 of the 
Articles in order to dispose of a defence motion challenging the ICTY’s exercise of jurisdiction over 
the accused as a result of the manner in which he had been brought before the Tribunal.1266  That 
motion was based on the fact that the accused had been abducted by unknown persons and 
delivered into the custody of SFOR, and it was argued that that conduct could be attributed to 
SFOR, on the basis that it should be held to have ‘adopted’ or ‘acknowledged’ that conduct as its 
own, with the consequence that the jurisdiction of the ICTY was tainted.  
 
In referring to Article 11 of the Articles as ‘general legal guidance’1267 on the issue of attribution on 
the basis of adoption and acknowledgment, the Trial Chamber emphasised that use of the Articles 
‘should be made with caution’,1268 given that they ‘do not have the status of treaty law and are not 
binding on States,’1269 and that the Articles were ‘primarily directed at the responsibilities of States 
and not at those of international organisations or entities’.  In that latter regard, the Trial Chamber 
referred to and set out Article 57.1270 

                                                 
1266  Case No. IT–94–2–PT, Prosecutor v Dragan Nikolić (‘Sušica Camp’), Decision on Defence Motion Challenging 
the Exercise of Jurisdiction by the Tribunal, 9 October 2002. 
1267  Ibid., para. 61 (emphasis in original). 
1268  Ibid., para. 60 
1269  Ibid. 
1270  Ibid. 
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ARTICLE 58 
 

Individual responsibility 
 

These articles are without prejudice to any question of the individual 
responsibility under international law of any person acting on behalf of a State. 
 
 

In Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v Serbia and Montenegro),1271 the International Court of Justice made 
reference to Article 58 of the Articles and the accompanying Commentary in responding to an 
argument of Serbia and Montenegro that the nature of the Genocide Convention was such as to 
exclude State responsibility for genocide and the other acts criminalized thereby: 
 

[t]he Court observes that that duality of responsibility continues to be a constant 
feature of international law. This feature is reflected in Article 25, paragraph 4, of 
the Rome Statute for the International Criminal Court, now accepted by 104 
States: ‘No provision in this Statute relating to individual criminal responsibility 
shall affect the responsibility of States under international law.’ The Court notes 
also that the ILC’s Articles on the Responsibility of States for Internationally 
Wrongful Acts […] affirm in Article 58 the other side of the coin: ‘These articles 
are without prejudice to any question of the individual responsibility under 
international law of any person acting on behalf of a State.’  In its Commentary 
on this provision, the Commission said:  

 
‘Where crimes against international law are committed by State 
officials, it will often be the case that the State itself is responsible 
for the acts in question or for failure to prevent or punish them. In 
certain cases, in particular aggression, the State will by definition 
be involved. Even so, the question of individual responsibility is in 
principle distinct from the question of State responsibility. The 
State is not exempted from its own responsibility for 
internationally wrongful conduct by the prosecution and 
punishment of the State officials who carried it out.’ 

 
The Commission quoted Article 25, paragraph 4, of the Rome Statute, and 
concluded as follows: 
 

‘Article 58 … [makes] it clear that the Articles do not address the 
question of the individual responsibility under international law of 
any person acting on behalf of a State. The term ‘individual 
responsibility’ has acquired an accepted meaning in light of the 
Rome Statute and other instruments; it refers to the responsibility 
of individual persons, including State officials, under certain rules 
of international law for conduct such as genocide, war crimes and 
crimes against humanity.’1272 
 

                                                 
1271  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007. 
1272  Ibid., para. 173, citing Commentary to Article 58, paragraphs (3) and (4). 
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ARTICLE 59 

 
Charter of the United Nations 

 
These articles are without prejudice to the Charter of the United Nations. 
 

 
Article 59, the final provision of the Articles, provides that the Articles are without prejudice to the 
Charter of the United Nations.   
 
No reference has been made to Article 59 since the adoption of the Articles in 2001. 
 


