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Action for A Declaration under Article 169 EEC. 
 
Imports. Manufacturing standards. 
 
National legislation which lays down mandatory standards for the manufacture of 
a product (in casu, beer) in that member-State does not in itself constitute a 
measure of equivalent effect to a quantitative restriction on imports under Article 
30 EEC. [24] 
 
Imports. Consumer protection. Labelling. Trade descriptions. 
 
Consumer expectations in a member-State with regard to a given trade 
description should not be given any significant weight if a national legislative 
embodiment of that expectation has a restrictive effect on imports of the same 
type of product from other member-States. [32] 
 
Imports. Trade descriptions. 
 
The term 'Bier' and its equivalents in other member-States are generic 
designations for a fermented beverage manufactured from malted barley with or 
without the addition of rice or maize. The term may not, therefore, be limited by 
national legislation to a more restrictive definition. [34] 
 



Imports. Trade descriptions. Consumer protection. Labelling. 
 
Where a product is of ambiguous quality to the consumers in a particular 
member-State and that State has imposed specific quality standards for domestic 
manufacturers, it may not deny the generic description to such products imported 
from other member-States which do not comply with its standards, but it may 
require non-conforming products to be labelled giving the nature of the product 
sold by indicating the raw materials utilised in its manufacture. Such a system of 
mandatory consumer information must not, however, entail negative *781 
assessments for imported products not complying with the domestic standards. 
[35] 
 
Imports. Food. Additives. 
 
The prohibition on the marketing in a member-State of a foodstuff imported from 
other member-States and containing additives which are prohibited 
indiscriminately for domestic and foreign production alike nevertheless 
constitutes an import restriction caught by Article 30 EEC and can only be saved 
through Article 36. [40] 
 
Imports. Food. Additives. 
 
Where a member-State prohibits the marketing of a beverage (in casu, beer) if it 
contains additives but allows such additives in other beverages which have lower 
national consumption, there is not sufficient health justification under Article 36 
EEC to overcome the prohibition on import restrictions under Article 30. [49] 
 
Import restrictions. Exceptions. Proportionality. Food. Additives. 
 
Where a member-State lays down strict quality controls on a foodstuff (in casu, 
beer) and prohibits the use of additives, within its lawful powers to regulate 
domestic manufacture and marketing, nevertheless their application to goods 
imported from another member-State where such additives are permitted may be 
disallowed if there can be shown a technological need for the foreign 
manufacturers to incorporate the additives. For the importing country to counter 
such an argument by stating, correctly, that if the foreign manufacturer used the 
manufacturing techniques of the importing country there would be no need for 
the additives is a means of favouring the domestic production methods and thus 
a disguised means of restricting trade between member-States, contrary to 
Article 36(2) EEC. The concept of technological need must be assessed in the 
light of the raw materials utilised and bearing in mind the assessment made by 
the authorities of the member-State where the imported product was lawfully 
manufactured and marketed. Account must also be taken of the findings of 
international scientific research, particularly the work of the EEC's Scientific 
Committee for Food, the FAO's Codex Alimentarius Committee and the World 
Health Organisation. [51]-[52] 



The German food purity laws lay down stringent rules on the permitted 
ingredients for beer and the prohibition of all additives. Imported beers which use 
other ingredients but no additives may be sold but may not use the description 
'beer'; if they contain additives they are not allowed to be sold. The Court held 
that the term 'beer' in its various language forms could not be denied to foreign 
beers which did not meet the German purity standards and that the blanket ban 
on all EEC beers which contained additives *782 was an unlawful restriction on 
imports under Article 30 EEC and not saved by Article 36. 
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT 
DISPLAYABLE  

Opinion of the Advocate General (Sir Gordon Slynn) 
 
In these proceedings the Commission asks the Court to declare that the Federal 
Republic of Germany hs failed in its obligations under Article 30 EEC by 
prohibiting the marketing of beer lawfully produced and marketed in another 
member-State unless that beer complies with sections 9 and 10 of the German 
Act relating to duty chargeable on beer (Biersteuergesetz, 'BSG'). 
Leaving aside the question as to which legislation brings it about, there is no 
doubt about the fact that most beers produced in all but one other member- 
State, Greece, cannot lawfully be imported and sold in Germany as beer. It is 
only, in effect, if they are produced specially to comply with German legislation 
that such beers can be sold, as in proportionately small, even if increasing, 
quantities they *784 now are. For the Commission the issue is thus an important 
one in the context of the task of establishing a common market, and in particular 
of Article 30. The Federal Republic regards the defence of its admitted 
restrictions on such importation as no less important. It relies in this case on the 
need to protect the German consumer from confusion as to what he is getting, 
and on the protection of health, which it is said might be at risk if the German 
beer drinker were to drink beers produced and widely consumed in other 
member-States. The issue has thus been hotly, and in the written pleadings it 
must be said voluminously, contested. 
In the preliminary correspondence and in the reasoned opinion, as in the 



application to the Court, the only legislation mentioned by either the Commission 
or the Federal Republic was the BSG. Both sides appear to treat this as 
containing the effective prohibition. It was only for the first time in its defence on 
the basis of a long report by a legal expert that the Federal Republic contended 
that the Commission had missed the whole point and that the real prohibition on 
the importation and marketing of foreign beers sprang from the German law on 
foodstuffs, relating particularly to the exclusion of additives, the Lebensmittel- 
und Bedarfsgegenständegesetz (Act on Foodstuffs and Consumer Goods) 
'LMBG' and not from the BSG. The Federal Republic's particular criticism of the 
Commission's stance on this point seems to me to be unjustified; if the real basis 
for the prohibition on foreign beers derives from rules as to additives it is no less 
remarkable that the LMBG was not mentioned earlier by the Federal Republic. 
However, the question remains as to the ambit of these proceedings. On the face 
of it the Commission is attacking only the prohibition on the sale of beers which 
do not conform to sections 9 and 10 of the BSG; it does not make any claim in 
respect of restrictions on such sale arising from other statutory provisions, nor 
does it make a general allegation that beers from other member-States may not 
be imported into the Federal Republic. In the light of many previous decisions of 
the Court it can be said that the Commission was not entitled to do so because it 
had not raised the matter in the reasoned opinion (e.g. Case 45/64 E.C. 
Commission v. Italy [FN1] and Case 211/81 E.C. Commission v. Denmark 
[FN2]). Nor can the scope of proceedings as defined in the application be 
widened in pleadings subsequent to the application (Case 232/78 E.C. 
Commission v. France, [FN3] Case 124/81 E.C. Commission v. United Kingdom 
[FN4]). In Case 123/76 E.C. Commission v. Italy, [FN5] where, as here, it was the 
defendant which tried to widen the scope of the issues, the Court *785 refused to 
allow it to do so. On the basis of those decisions the alleged restriction in the 
BSG is the only restriction in issue in these proceedings. The fact that in the reply 
the Commission picked up the gauntlet thrown down in the defence does not 
alter the position so as to widen the application. If that is the right approach the 
LMBG is only relevant if it can be shown that it is the LMBG and not the BSG 
which contains a restriction, in which case the Commission would fail on the 
claim relating to the BSG. 
 
FN1 [1965] E.C.R. 857, [1966] C.M.L.R. 97. 
 
FN2 [1982] E.C.R. 4547, [1984] 1 C.M.L.R. 278. 
 
FN3 [1979] E.C.R. 2729, [1980] 1 C.M.L.R. 418. 
 
FN4 [1983] E.C.R. 203, [1983] 2 C.M.L.R. 1 At Para. [6]. 
 
FN5 [1977] E.C.R. 1449 At 1458, [1978] 3 C.M.L.R. 460. 
 
However, since the restrictions contained in both the BSG and in the LMBG have 
been debated so fully without objection by either party, and in the eventuality that 



the Court is prepared to treat the Commission's claim in substance if not in form 
as applying generally to the restrictions adopted in the Federal Republic, I shall 
consider both sets of legislative provisions. Despite the cases to which I have 
referred and my own reading of the initial claim, not to do so would almost 
inevitably lead to further proceedings covering identical ground to that covered by 
the issues raised by the Federal Republic itself in this case. 
The BSG in force at the relevant time provides by section 9(1) and (2) under the 
rubric 'beer production' the basic rule that (a) 'only barley malt, hops, yeast and 
water may be used in the production of bottom-fermentation beer' (which is the 
light-coloured lager-type beer most commonly made in the Federal Republic) and 
(b) that for top-fermented beer the same limitation applies save that the use of 
other malts and technically pure cane, beet or invert sugar, and glucose and 
colorants obtained from those sugars, is permitted. By section 9(3) 'malt means 
all artificially germinated cereals'. 
There are exceptions to this basic rule; thus e.g. hop powders may be used 
instead of hops, and 'substances which operate by mechanical means or by 
absorption and which are then eliminated, except for amounts which are 
technically unavoidable and negligible from the point of view of health, odour and 
flavour may be used as fining agents for wort or beer' (section 9(6)). Moreover, in 
the production of top-fermentation Einfachbier sweetening agents may also be 
used subject to the Zusatzstoff-Zulassungsverordnung (Order Authorizing the 
Use of Certain Additives) ('ZZulV') in force at the relevant time, which permitted 
saccharin to be used. Moreover the basic rules can be relaxed in individual cases 
'for the production of special beer and beer destined for export or scientific 
experiments' and they do not apply at all to breweries which produce beer purely 
for consumption on their own premises. 
It is clear that this provision in section 9 applies only to beer produced in the 
Federal Republic. In itself it thus has no effect on imports. Section 10, however, 
provides that 'only beverages which have been fermented and which comply with 
the provisions of section 9(1), (2) and (4) to (6) may be marketed under the *786 
designation beer--on its own or in conjunction with other designations--or under 
designations, or pictorial representations, giving the impression that the product 
in question is beer'. If sugar is used that must be indicated in a way which is 
apparent to the consumer. 
Section 10 thus refers back to section 9. The two have to be read together since 
what cannot be marketed as beer is any beverage which does not comply with 
section 9. In this sense section 9 is plainly relevant and the Commission was 
plainly right, contrary to what has been argued by the Federal Republic, to 
mention both in its initial claim. It is also clear that section 10 applies both to beer 
made in the Federal Republic and to imported beers. 
It is an offence punishable by a fine of up to 10,000 DM intentionally or 
negligently to infringe the provision of section 10 referred to. 
These basic rules are taken further by the implementing Provisions of the 
Diersteuergesetz (Durchführungsbestimmungen zum Biersteuergesetz). The 
expressions 'production of beer' and 'beer production' are to be construed in the 
broadest sense covering all parts of the manufacture and treatment of beer both 



in the brewery itself and elsewhere--at the premises of the distributor, publican 
and the like--until the beer has been supplied to the consumer. Detailed 
provisions are laid down as to what kind of grains may be used for the malt, but 
there is not, as one would not expect under implementing provisions, any 
relaxation of the limitation to barley malt in respect of bottom-fermentation beer, 
the one of greatest economic importance since only 15 per cent. of beer sold in 
the Federal Republic is top-fermented. Although the provisions repeat that for 
top-fermentation beer malt from cereals other than barley may be used, 'Rice, 
maize and sorghum are not cereals for the purpose of section 9(3) of the Act' 
(section 17(4)). It is thus plain that top-fermented beer made outside the Federal 
Republic from rice or maize cannot, by a combination of sections 9(2), (3) and 
10(1), be marketed in the Federal Republic under the designation 'beer'. 
In the interests of ensuring that bottom-fermented beer is made only from barley 
malt, it is provided that even though permission may be given for residues 
obtained form beer production in the brewery itself to be used in the making of 
further beer, residues from top-fermented beer in which malt other than barley 
malt has been used may not be used in the production of bottom-fermentation 
beer. 
There are thus strict limitations on what may be used in the Federal Republic for 
the production of beer for domestic sale, subject to the minor exceptions to which 
I have referred; and equally strict limitations on what may be marketed as 'beer' 
whether made in the Federal Republic or elsewhere. On any view *787 a product 
made from maize or rice, or a bottom-fermented product made from any cereal 
other than barley, cannot be sold under the designation ' beer'. 
On the face of it the BSG goes further than that. By saying that bottom-fermented 
'beer' may only be made from barley malt, hops, yeast and water, it excludes the 
use of any other substances. Although the BSG does not owe its origin to a 
desire to control additives in the present sense (since it derives from early 
Bavarian laws to control brewing, such as the Reinheitsgebot ('Purity Law') 
adopted in 1516, which subsequently were extended to other parts of Germany, 
and which it is said were, at any rate in part, aimed at preserving wheat for use 
as bread) the words used seem wide enough to mean that additives, which may 
affect the flavour or keeping qualities or the colour or the taste or the amount of 
foam on beer, must not be used. Similarly, processing aids which assist the 
malting, enzymes, yeast nutrients and fining agents to remove yeast and protein 
particles suspended in the beer before sale to the public (other than those falling 
within section 9(6) of the BSG) may not be used even if they disappear in the 
brewing process. 
Thus by virtue of section 10 any drink which includes these, wherever it was 
made, may not be sold under the designaiton 'beer' in the Federal Republic. This 
is not only the prima facie meaning of the words. Counsel for the Federal 
Republic accepted at the hearing that section 10 prevents the sale as beer of a 
beverage which includes additives. It seems to me that the case should be 
approached on that basis. 
Section 10 does not prevent the importation and sale as such of products 
containing other substances than those specified. It does, however, prevent their 



sale as 'beer'. This means that drinks known as beer made in other member-
States (a) from maize or rice, which are commonly used there to make beer, or 
(b) which contain additives and processing aids (even extraneous enzymes 
which are needed for rice and maize, though not barley, to start the germination 
process which leads to the production of the cereal malt) cannot be sold as 'beer' 
in the Federal Republic. The Federal Republic has sought to argue that this is a 
'relative rather than an absolute ban' so that, apparently the argument runs, it 
does not fall within Article 30. This argument is in my view untenable. A 
restriction on the use of a particular designation is capable of being a measure 
having equivalent effect to a quantitative restriction within the meaning of Article 
30: Case 12/74 E.C. Commission v. Germany [FN6]; Case 193/80 E.C. 
Commission v. Italy [FN7]; Case 27/80 Fietje [FN8] and Case 182/84 Miro. [FN9] 
A product lawfully made and marketed in *788 one member-State, or traditionally 
made there, may prima facie be sold in the other member-States under the name 
used in the member-State of manufacture. It is in particular incompatible with 
Article 30 EEC for national legislation to restrict a generic designation to one 
national variety to the exclusion of varieties produced in other member-States 
(Case 12/74 and Case 193/80 supra). 
 
FN6 [1975] E.C.R. 181, [1975] 1 C.M.L.R. 340. 
 
FN7 [1981] E.C.R. 3019. 
 
FN8 [1980] E.C.R. 3839, [1981] 3 C.M.L.R. 722. 
 
FN9 [1985] E.C.R. 3731, [1986] 3 C.M.L.R. 545. 
 
The Federal Republic argued that 'beer' is not a generic term. That again is 
untenable. The beverage resulting from the alcoholic fermentation of an aqueous 
extract of cereal grains with the addition of hops is known everywhere in the 
Community as 'beer'. If support from a dictionary is needed, which in my view it is 
not, it to be found for example in the New Hutchinson Twentieth Century 
Encyclopedia viz. 'Beer is strictly a generic term'. The BSG itself indeed is driven 
to describe the beverages made for export or for consumption on the premises of 
the brewer, which need not necessarily comply with section 9(1) and 9(2), as 
'beer'. No other word would obviously be appropriate. They are beer just as much 
as drinks made in compliance with section 9(1) and (2) are beer. Subject to any 
other justification for the rule being shown, there is no valid reason why beer from 
other member-States should have to be marketed under made-up names. 
This restriction in section 10 does not cease to be a quantitative restriction for the 
purposes of Article 30 merely because it applies to domestic and to imported 
beer alike. Thus in Case 193/80 Italy (vinegar) at paragraphs 19 and 20 the 
Court said: 
The Italian Government contends ... that the rules in question are not 
discriminatory because they apply to national and imported products alike. ... The 
answer to that argument must be that ... even if the system established by the 



Italian legislation applies to national and imported products alike, its effects are 
still protective in nature. It has been drafted in such a way that it allows only wine 
vinegar to enter Italy closing the frontier to all categories of vinegar of agricultural 
origin. It therefore favours a typically national product and to the same extent 
puts varoius categories of natural vinegars produced in the other member-States 
at a disadvantage. 
It is said that the Court's judgment in the vinegar case does not apply since the 
real objection to the Italian legislation was that it made it impossible for member-
States with no vines to sell domestically-produced vinegar in Italy, whereas in 
this case all member-States can produce barley so that they can comply with the 
German rules. That is a difference in fact between the two cases, but it does not 
affect the principle. The German rule precludes the import of beer made from 
maize and rice for sale as beer in member-States where it is lawfully and 
traditionally so made and sold. 
Can it be said that the only effective restriction on beer is contained in the 
German law on additives, so that the apparent *789 restriction in section 10 is of 
no moment and the Commission's case against the BSG should fail on that 
account? That law is to be found principally in the LMBG which was adopted in 
1974 as part of a wide-ranging reform of the German law on foodstuffs. Section 2 
defines additives for the purposes of the Act as ' substances which are intended 
to be added to foodstuffs in order to alter the characteristics of such foodstuffs or 
to give them specific properties or produce specific effects.' Section 11 prohibits 
the use of unauthorised additives in the commercial production or processing of 
foodstuffs which are intended to be put into circulation and the commercialisation 
of foodstuffs produced in breach of that prohibition. There are, however, 
excluded from the prohibition (a) 'additives which are eliminated from the 
foodstuff altogether or to such an extent that they or their conversion products 
are present in the product for sale to the consumer ... only as technically 
unavoidable and technologically insignificant residues in amounts which are 
negligible from the point of view of health, odour and taste' and (b) enzymes. 
By section 12, regulations may be made (a) 'in so far as is compatible with 
consumer protection from the point of view of technological, nutritional and 
dietary requirements' which 'authorise additives generally or for specific 
foodstuffs or for specific uses' and (b) 'so far as is required for consumer 
protection' which establish a maximum content for additives and standards of 
purity for additives, and which regulate the production, the processing or the 
putting into circulation of certain additives. 
By section 47(1) the importation into the Federal Republic of foodstuffs which do 
not comply with the provisions of the food legislation in force there is prohibited. 
The LMBG was adopted as part of the Act on the General Reform of Foodstuffs 
Provisions (Gesetz zur Gesamtreform des Lebensmittelrechts). Under Chapter 4 
of the transnational and final provisions of that Act [FN10] the Federal Minister is 
empowered to repeal, inter alia, section 9(1)-(8) and (11) and section 10(1) and 
(2) of the BSG together with certain sections of the Implementing Provisions of 
the BSG. This, however, has not been done. 
 



FN10 [1974] I Bgb1 1963. 
 
Under the LMBG, authorisations have been granted for the use of additives 
generally by the ZZulV of 1977, as now replaced in 1981, and regulations have 
been made dealing with specific foodstuffs such as meat, fruit juice and fruit 
syrups and wine. No such regulation has been made in respect of beer. 
It seems clear that the BSG cannot be regarded as being made under section 12 
of the LMBG or that it is a mere application of the ZZulV. In the way they treat the 
basic raw material, enzymes, additives which are present only in negligible 
quantities and which *790 are technically inevitable and technologically 
ineffective residues, and in respect of designation, the two sets of statutory 
provisions are different. It seems to me that the restriction in the BSG is quite 
independent of the restrictions in the LMBG. In some respects, as indicated, it is 
more stringent. It cannot be accepted that the BSG is either not a restriction or 
that it is one which is so insignificant in relation to restrictions adopted in the 
LMBG that the BSG is to be disregarded. The LMBG does not, therefore, provide 
any answer to the claim relating to the BSG on the basis that the LMBG is the 
effective restriction and the BSG a merely incidental restriction as to designaiton. 
The BSG and the LMBG contain their several restrictions. 
It must, however, still be considered whether the restriction contained in section 
10 of the BSG is justified on the grounds of the protection of health of humans 
under Article 36 of the Treaty or under the Court's decision in Cassis de Dijon 
(Case 120/78 Rewe-Zentral v. Bundesmonopolverwaltung für Branntwein 
[FN11]) where at paragraph 8 the Court accepted that 'in the absence of common 
rules relating to the production and marketing of alcohol ... it is for the member-
States to regulate all matters relating to the production and marketing of alcohol 
and alcoholic beverages on their own territory' and that, 'obstacles to movement 
within the Community resulting from disparities between the national laws 
relating to the marketing of the products in question must be accepted in so far 
as those provisions may be recognised as being necessary in order to satisfy 
mandatory requirements relating in particular to the effectiveness of fiscal 
supervision, the protection of public health, the fairness of commercial 
transactions and the defence of the consumer'. The onus is on the member-State 
setting up the justification of necessity to prove it (Case 227/82 Van Bennekom 
[FN12]). 
 
FN11 [1979] E.C.R. 649, [1979] 3 C.M.L.R. 494. 
 
FN12 [1983] E.C.R. 3883, [1985] 2 C.M.L.R. 692 At Para. [40]. 
 
In the pre-litigation correspondence the Federal Republic relied on mandatory 
requirements relating to the protection of health to justify the restrictions in the 
BSG. At the hearing it expressly abandoned any such contention. It was plainly 
right to do so. The absolute prohibition on the use of rice and maize cannot be 
justified on this ground, despite suggestions that rice is not always properly 
washed and despite references to illnesses caused by the use of millet in the 



past. Nor, if it is correct to read section 9 as banning all additives and processing 
aids, including enzymes, can such a blanket prohibition be justified when some 
relevant additives are in any event allowed in the Federal Republic, when special 
and export beers are or may be exempted from the rules, and when the additives 
law, as will be seen, does not go so far, particularly in relation to wine and many 
individual foodstuffs. 
*791 In the result the only real justification relied on for the BSG was defence of 
the consumer. German beer drinkers, it is said, regard 'beer' as being only that 
beverage brewed in accordance with the BSG. They will be misled if other 
beverages are marketed in Germany as beer. 
I do not accept that argument. 'Beer' is a generic term which covers many 
different kinds of beer as is widely known. The Federal Republic's very insistence 
on the special nature of its beer goes only to underline the fact that other and 
different beers exist. These beers can be distinguished, and the German beer 
consumer sufficiently protected, by adequate labelling. It seems to me to be a 
complete exaggeration to say that a label on a beer bottle cannot indicate with 
sufficient clarity that a beer is not ordinary German beer complying with the BSG; 
it may be a little more difficult if beer is sold by the glass but suitable notices at 
the place of purchase can be given. It is indeed easier to do this in respect of 
beer than it is to do it in a canteen in respect of the contents of prepared foods, 
since beer is commonly offered for sale and ordered by the name of a specific 
make or type, that being not infrequently displayed on the tap. The Federal 
Republic, in my opinion, has plainly not made out its case that section 10 of the 
BSG is justified in the interests of consumer protection. Accordingly, I consider 
that the Commission is entitled to the declaration its seeks in respect of the BSG. 
The LMBG raises different questions. It plainly constitutes a quantiative 
restriction on imports since it either does prevent or is capable of preventing or 
hindering the importation of beers produced in other member-States all of which, 
unless specially made to comply with the BSG or which come from Greece, 
contain additives. The issue is whether the restriction is justified on grounds of 
the protection of the health of humans within the meaning of Article 36 so as to 
remove it from the prohibition in Article 30 of the Treaty or whether it is 
necessary in order to satisfy mandatory requirements relating to the protection of 
public health within the meaning of the Court's judgment in Cassis de Dijon. 
The Federal Republic does not suggest that beers made in other member-States 
and containing additives are in themselves harmful to health. Nor does it say that 
the particular additives used, taken in the quantities which even heavy beer 
drinkers were likely to ingest, are in themselves shown to be harmful to health. Its 
case in a nutshell is that it is, in the present state of Community law and pending 
full harmonisation, for each member-State to decide what additives may be used, 
in what foodstuffs and in what quantities. There has been in recent years an 
enormous increase in the number of such additives; Governments should seek to 
reduce them. The better policy, widely accepted if not universally accepted, *792 
is that additives should not be used until shown to be harmless, rather than that 
they should be used unless shown to be harmful. The additives in question even 
if they cannot be shown to be harmful cannot be shown to be harmless. Even 



where international, Community and national authorities can agree on what is an 
acceptable daily intake for such additives, that is the maximum and member-
States can insist on a lower quantity being available in the interests of their 
citizens. Moreover, it is argued, the levels of such acceptable daily intake do not 
reflect the possible interaction of one additive with another nor their cumulative or 
global effect, nor do they take into account the effect of such additives when 
ingested, as here, in alcoholic beverages. Nor do they adequately reflect 
individual divergencies, allergies, or local conditions. In particular, they do not 
take account of the fact that in the Federal Republic beer is for many a staple 
food, accounting on average for some 26.7 percent of the nutritional intake, at 
any rate by categories if not by volume, of its male inhabitants. If a person drinks, 
as is said to be not at all uncommon, 1,000 litres of beer a year, the quantity of 
additives likely to be ingested is very large, especially if such additives are also to 
be found in other foods. Moreover, account must be taken of other sources of 
pollution of the atmosphere, and of food, which may react with additives taken. In 
any event, additives, it is said, may be suppressed unless they are 
technologically necessary in the sense that they are 'indispensable to the 
manufacturing process' of the product concerned. Here because beer is made in 
the Federal Republic with barley malt without the use of additives, they plainly 
are not technologically necessary. Community law does not in any event justify 
interference with Germany's internal legislation in this field. 
The Commission does not contend that, pending further harmonisatoin, national 
legislation regulating the use of additives, which leads to goods produced in other 
member-States being excluded from a particular member-State, is necessarily a 
breach of Article 30 of the Treaty. It recognises that additives which are suspect 
may be banned, that the number of additives authorised in a particular member-
State may need to be kept within controllable limits and that the 'spread of 
additives' over various foodstuffs is a factor to be taken into account. Both in its 
reply and at the hearing, it accepted that it may be justified to ban certain 
additives either totally or in certain products. 
Its primary case is that this total ban on additives in beer is unjustified in the 
interests of protecting public health, and is wholly disproportionate; in the 
alterantive it is a disguised restriction on trade between member-States. 
Thus, so far as beer is concerned, the Commission accepts that a specific ban 
on glycyrrhizin may be justified on grounds of public health. What, however, is 
wrong is that beer containing any of the *793 additives which are either used or 
authorised in other member-States should be totally banned, not least since in 
some member-States a small number of such additives are authorised and in 
others, even if a large number are authorised, it does not follow that they are all 
used. 
As a preliminary point both sides agree that the use of additives and processing 
aids can only be justified if they are technologically necessary. The Commission, 
however, takes a more liberal view than does the Federal Republic as to when 
additives can be said to be technologically necessary. They do not have to be 
indispensable to the manufacturing process as such. Thus the mere fact that 
some beer can be made without additives or processing aids does not mean that 



they are not technologically necessary for others. On this, in my view, the 
Commission is right. If beer cannot be made from cereals other than barley 
without additives or processing aids to provoke the germination process then 
such additives or aids are technologically necessary for that purpose. German 
beer must, apparently, be drunk within a short period of its being brewed; if the 
only way to make beer with a longer shelf-life is to use preservatives, they are, in 
my view, technologically necessary for that purpose. Preferences differ as to 
colour and flavour of beers; if additives are needed to achieve the desired taste 
and colour or amount of foam they are technologically necessary for this 
purpose. That view is consistent with the ' General Principles for the use of Food 
Additives' adopted by the ninth session of Committee of the Codex Alimentarius 
(annex 7(2a) to the Commission's application). It thus seems to me that, for 
example, substances needed to assist the malting or the brewing processes or to 
affect the quality of the beer, emulsifiers, foam stabilisers, flavouring agents and 
colorants are all capable of being technologically necessary for the making of 
particular beers even if they are needed or used in the making of German beer. 
They satisfy, in the words of the Court's judgment in Case 304/84 Ministere 
Public v. Muller [FN13] 'un besoin réel, notamment d'ordre technologique ou 
économique'. 
 
FN13 [1987] 2 C.M.L.R. 469 At Para. [22]. 
 
In a number of cases the Court has recognised that in the absence of Community 
harmonisation, member-States may, in so far as uncertainties exist in the present 
state of scientific reserach, decide what degree of protection of health and life of 
humans is justified. But this is not an absolute discretion. Member-States must 
be able, and the onus is on them, to justify the restrictions adopted in the 
interests of protecting health and life. They must exercise their discretion having 
regard to the Treaty requirements of the free movement of goods and must not 
adopt measures which are more restrictive than is necessary to attain the 
legitimate aim of protecting health. Such measures must thus satisfy the general 
*794 principle of proportionality and in any event must not constitute a means of 
arbitrary discrimination or a disguised restriction on trade. In Case 272/80 Frans-
Nederlandse Maatschappij voor Biologische Producten, [FN14] the Court, there 
as elsewhere recognising the discretion vested in member-States, stressed that 
the discretion was to be exercised 'having regard ... to the fact that their freedom 
of action is itself restricted by the Treaty'. 
 
FN14 [1981] E.C.R. 3277, [1982] 2 C.M.L.R. 497 At Para. [12]. 
 
Thus in CAse 174/82 Sandoz, [FN15] which was concerned with vitamins, the 
Court considered [FN16] that the Council directives dealing with colouring 
matters and preservatives and the composition and labelling of foods showed 
that the legislature accepted in principle that it was necessary to restrict the use 
of food additives to the substances specified 'whilst leaving the member-States a 
certain discretion to adopt stricter rules'. The principle stated in Frans-



Nederlandse applied to substances such as vitamins which are not as a general 
rule harmful in themselves, 'but may have special harmful effects solely if taken 
to excess as part of the general nutrition, the composition of which is 
unforeseeable and cannot be monitored. In view of the uncertainties inherent in 
the scientific assessment, national rules prohibiting, without prior authorisation, 
the marketing of foodstuffs to which vitamins have been added are justified in 
principle within the meaning of Article 36 of the Treaty on grounds of the 
protection of public health'. That case has certain parallels with the present one. 
However, it is to be noted that the Court added: 'Nevertheless the principle of 
proportionality which underlies the last sentence of Article 36 of the Treaty 
requires that the power of the member-States to prohibit imports of the products 
in question from other member-States should be restricted to what is necessary 
to attain the legitimate aim of protecting health. Accordingly, national rules 
providing for such a prohibition are justified only if authorisations to market are 
granted when they are compatible with the need to protect health'. Moreover, 
despite the wide discretion, member-States 'must, in order to observe the 
principle of proportionality, authorise marketing when the addition of vitamins to 
foodstuffs meets a real need, especially a technical or nutritional one'. In Van 
Bennekom (paragraph 40) the Court added the rider: 'In this connection it is for 
the national authorities to demonstrate in each case that their rules are 
necessary to give effective protection to the interests referred to in Article 36 of 
the Traety and, in particular, to show that the marketing of the product in question 
raises a serious risk to public health.' *795 [FN17] 
 
FN15 [1983] E.C.R. 2445, [1984] 3 C.M.L.R. 43. 
 
FN16 At pp. 2462-2464 [E.C.R.), pp. 56-58 (C.M.L.R.). 
 
FN17 Emphasis supplied by A.G. 
 
Such a test had been satisfied in the earlier Case 53/80 Officier Van Justitie v. 
Kaasfabriek Eyssen, [FN18] where serious doubts as to the risk of the 
consumption of products containing nisin had led to investigations by the Food 
and Agricultural Organisation and the World Health Organisation. The risk was 
not simply in relation to cheese but in relation to global quantities likely to be 
ingested from all sources even though the studies had not 'enabled absolutely 
certain conclusions to be drawn regarding the maximum quantity of nisin which a 
person may consume daily without serious risk to his health.' [FN19] There was 
sufficient doubt about the substance to justify different rules in the member-
States, and, in the instant case, to justify the prohibition on the addition of nisin to 
home-produced or imported processed cheese. 
 
FN18 [1981] E.C.R. 409, [1982] 2 C.M.L.R. 20. 
 
FN19 Emphasis supplied by A.G. 
 



Similarly, in Case 97/83 Melkunie, [FN20] the Court stated that: 'It appears first of 
all from the documents before the Court that the presence of active coliform 
bacteria in a milk product means that there is a risk of pathogenic micro-
organisms being present and is therefore a direct indication that the product may 
be a source of real danger to human health.' [FN21] In those circumstances rules 
adopted in member-States which lay down a maximum limit were justified even if 
it could be said that the micro-organisms were present in a quantity which 
constituted a risk 'merely to the health of some, particularly sensitive consumers' 
(paragraph 18). 
 
FN20 [1984] E.C.R. 2367, [1986] 2 C.M.L.R. 318 At Para. [15]. 
 
FN21 Emphasis supplied by A.G. 
 
Again, in Case 94/83 Officer Van Justitie v. Heijn, [FN22] the Court proceeded on 
the basis that: 'It is not disputed that pesticides constitute a major risk to human 
and animal health'. Council Directive 76/895 of 23 November 1976 [FN23] 
confirmed this: 'Pesticides do not have only a favourable effect on plant 
production, since they are generally toxic substances or preparations with 
dangerous side effects' (fifth recital). Hence since quantitites absorbed could not 
be predicted and since conditions vary from member-State to member-State, 
national restrictions could be justified in the interests of protecting health. In both 
that judgment and in Case 54/85 Ministere Public v. Mirepoix [FN24] the Court 
stressed the importance of reviewing restrictions adopted in the light of 
subsequent scientific research. 
 
FN22 [1984] E.C.R. 3263 At 3279. 
 
FN23 [1976] O.J. L340/26. 
 
FN24 [1987] 2 C.M.L.R. 44. 
 
More recently, in Muller [FN25] it was accepted that even if the substance in 
issue was not harmful in itself there was a threshold of absorption beyond which 
a risk arose, so that restrictions necessary to protect public health could be 
imposed nationally, taking account *796 of local eating habits but also taking 
account of international scientific research particularly that of the Community 
committees. In Case 247/84 Motte [FN26] the Court accepted, as it had done 
previously, that national authorities are not barred from requiring a prior 
authorisation for importation merely because use of the product is authorised in 
the exporting State. Yet, it was held, member-States must authorise colouring 
matter if that corresponds to a real need in the light of the eating habits in the 
importing member-State and of health risks assessed in the light of current 
international scientific research and particularly of the relevant Community 
committees. 
 



FN25 [1987] 2 C.M.L.R. 469. 
 
FN26 [1985] E.C.R. 3887, [1987] 1 C.M.L.R. 563. 
 
Thus, the factors which the Federal Republic points to are largely legitimate 
factors--the need to avoid excessive use of additives, the risk of the interaction of 
one other additive with others and with alcohol, the cumulative effect, the risk of 
allergy. I say 'largely' because at times the argument goes too far. It seems to me 
disproportionate to seek to justify rules which exclude the whole of society from 
beer other than nationally-produced beer because some additives may consider 
a risk for a person who drinks in excess of 1,000 litres of beer a year or for an 
alcoholic already suffering form cirrhosis of the liver. Accepting that such persons 
may need protection there are other ways of achieving it, medical advice as to 
quantum and self-restraint to name only two. 
The question remains, however, whether the Federal Republic's case for a 
blanket ban on additives in beer imported from other member-States measures 
up to the necessary tests. There is produced the evidence of scientific experts to 
support the Government's case which insists on the importance of restraining 
additives in respect of which safety cannot be guaranteed; it stresses the 
inherent dangers of the interaction of one additive with others and the possible 
dangers to those who are allergic to such additives. This evidence taken overall 
is, however, by no means uncontested. The Commission's experts conclude that 
the theoretical risk in the Federal Republic is not substantially greater than that in 
Belgium, Denmark and Ireland where beer consumption is almost 80 per cent. as 
high as in Germany and where additives are accepted; the hypersensitivity risk is 
less than that suggested by the Government's experts and can to some extent be 
avoided by adequate labelling. There is no greater risk of interaction between 
additives than between other items of nutrition. Moreover, it is stressed that 
scientific research into the effect of additives is at least as extensive and perhaps 
more extensive than that undertaken in regard to health risks from other food 
constituents. 
At the end of the day, however, it seems to me that the case has to be judged not 
on generalities and broad statements of principle *797 but on the concrete factual 
material produced. The starting point is that none of the additives authorised for 
use in other member-States is said to be harmful in itself nor is it said that any 
beer brewed in other member-States is in itself harmful, leaving aside the effect 
of alcohol. There is no real evidence that the additives in themselves have been 
shown to interact adversely or that they are subject to suspicion based on 
concrete evidence. Nor is there any convincing evidence to show that the 
quantities of each additive likely to be ingested through imported beer are such 
that, taken with additives in other foods, a real risk to health is created by the 
acceptable daily intake (ADI) of each additive being exceeded. In my opinion, the 
Federal Republic dismisses too readily and without producing satisfactory 
reasons the system of ADIs accepted by the Commission and internationally in 
respect of some if not all of the additives. It is plain that these ADIs do not 
guarantee absolute safety, as the Commission's witness accepted, since humans 



are different from animals used in the laboratory tests and the ADIs do not 
necessarily reflect varying local conditions or personal habits; yet it is difficult to 
reject the scientific evidence that 1 per cent. of the 'no effect level' of ingestion for 
laboratory animals is an acceptable figure for human ingestion giving an 
adequate safety margin, particularly if the Commission is right in saying that ADIs 
do take account, even to some extent, of accumulation and of the interaction of 
various additives. The Commission recognises that this ADI has to be examined 
in relation to all sources of ingestion and that a member-State may allocate the 
maximum quantity of each additive allowed in each foodstuff so as to ensure as 
far as possible that the ADI or other limits accepted where such ADIs do not exist 
at the international level, are not exceeded. That still does not in the 
Commission's view justify an absolute ban of all additives especially when it is 
not shown that likely dietary patterns will lead to an excess. Even less is it so, in 
my opinion, if, as is argued in relation to consumer protection, habits in the 
Federal Republic are so entrenched that there will be consumer resistance to 
beer with additives so that the amount consumed will be small or at least not 
predictably large. 
The specific additives authorised for beer in other member-States have been set 
out in a schedule in answer to a question from the Court. Of the 27 listed, all but 
7 specific ones (and three cellulose derivatives forming part of an eighth group) 
are authorised for use in some foodstuffs in the Federal Republic, but banned 
totally for beer. Thus: item 1, ascorbates, used as antioxidants in the brewing of 
beer, are authorised in Germany for use in certain kinds of cheese, powdered 
milk and other food products; item 3, a colouring agent, is authorised for use in 
puddings or sweets; item 9, tannic acid, is authorised for fruit juices, jams and 
wines; item 12, gum arabic, is allowed in chewing gum, cheese preparation, 
mixed dairy *798 products, wine and other foodstuffs; item 14, carrageen, is 
authorised for use in edible ices, cheese preparations and mixed dairy products, 
fruit juices and wine; item 21, saccharin, is authorised for a number of drinks 
including top-fermented Einfachbier, as a result of section 9(11) of the BSG and 
the ZZulV despite the scientific reserve which is expressed about its use in other 
countries. All of these and others are excluded from beer, save as to saccharin in 
the limited way mentioned, though they can be used in other foodstuffs and at 
least six individual items in that list may be used in wine-making. 
Others on the list are apparently very little used, such as item 5, calcium 
disodium EDTA (authorised in Denmark); item 8, ferrous sulphate (used in the 
Benelux countries and said to be of no health concern). 
There may well be others where there is ground for refusing their use in beer. 
Thus some doubt may exist as to glycyrrhizin (item 11), reductones (item 20), 
potassium bromate (item 4), unless, as the Commission's experts Dalgliesh and 
Gry say, it is converted into bromide in the course of brewing and gibberellic acid 
(item 10) as to which the parties are at issue and which may well be largely 
eliminated in the brewing process in any event. 
I do not deal with these specific items, and the evidence relating to them, in 
further detail, partly because it is available to the Court in the schedule, and 
partly because it does not seem to me to be appropriate in this case for the Court 



to rule on specific additives. The case has not proceeded in that way. The 
question is whether the overall ban in the LMBG has been shown to be justified 
for the protection of health. 
Obviously the protection of health by the control of additives is important and, in 
the absence of Community rules, has to be dealt with by the member-States in 
the light of conditions prevailing in each State. To give any meaning at all to the 
free movement of goods, however, there must be some solid justification for 
restrictions adopted in respect of specific additives. The slogan 'everything can 
be banned in beer until it is cleared and shown to be harmless both in itself and 
in relation to other substances ingested' in my view goes too far. Without some 
real ground for suspicion that is not a valid exercise of the discretion which the 
Court has recognised member-States to have. The onus is on the Federal 
Republic to show that the ban on each item used is justified rather than on the 
Commission to prove that each beer made in other member-States is totally 
harmless, or that the additives which they contain are indispensable for 
technological reasons. 
In this case it seems to me that there really has not been such an item-by-item 
examination, not least since no detailed subordinate *799 legislation has been 
made in respect of beer as it has been in respect of many other foodstuffs and 
wine. 
On the evidence, accordingly, I do not consider that the Federal Republic has 
made out on solid grounds the 'serious risk' or 'real danger' to public health which 
justifies this absolute restriction; the generalised arguments as to the need to 
limit additives do not, in my opinion, makes out even a prima facie case, when as 
the Court has so often stressed, the restriction must be seen in the light of the 
principle of the free movement of goods. Moreover, although the Court has 
already said that the need for member-States to co-operate in order to facilitate 
frontier checks, and to have regard to certificates of inspection from other 
member-States, does not prevent a member-State from laying down its own 
legislation to protect public health (see e.g. Melkunie, paragraph 14), it seems to 
me that in deciding whether such a blanket restriction can really be necessary 
some regard must be had (a) to the standards accepted in other member-States, 
where substantial amounts of beer are traditionally consumed without any solid 
evidence of damage to health through the kind of additives there authorised, and 
(b) to what is regarded as tolerable by the Community's committees on food and 
by other international health organisations. This does not mean that the say-so of 
the exporting State is final; it merely means that it should be taken into account. 
Nor does it mean, as the Federal Republic argues in terrorem, that if an additive 
is used in one member-State it must be accepted everywhere so that the number 
of additives in the German diet would extend to thousands or that the lowest 
standards in the Community must be applied in each member-State. What it 
means is that each additive must be looked at, both separately and in 
combination, rather than an absolute block being imposed on an a priori, 
theoretical basis. Whether a restriction in the importing State can be justified in 
respect of specific additives on the ground of their potential harmfulness, or 
because it can be shown affirmatively that, combined with other foods, the ADI of 



a particular additive is likely to cause harm, is a different question which I do not 
consider falls to be dealt with in the present case. 
Even if there were a prima facie case for this overall ban, which I do not consider 
that there is, it seems to me that on the evidence as a whole, and not least the 
fact that no effort has been made in subordinate legislation to curb specific 
additives for good reason, this ban is, and certainly has not been shown by the 
Federal Republic not to be, a disguised restriction on trade or arbitrary 
discrimination within the meaning of Article 36. 
I do not accept the arguments based on existing Council Directives, that of 23 
October 1962 on colouring matters [FN27]; *800 64/54/EEC of 5 November 1963 
on preservatives [FN28]; 70/357/EEC of 13 July 1970 on antioxidants [FN29]; or 
74/329/EEC of 18 June 1974 on emulsifiers, thickeners and gelling agents 
[FN30] under which member-States are obliged to prohibit the use of additives 
not included in the lists annexed, and under which the use of any listed additive 
may not be prohibited altogether, though a member-State may not be obliged to 
permit its use in all foodstuffs. It is right that these leave some discretion to 
member-States; it must, however, be exercised in the way laid down by the 
Treaty and the Court's judgments. It is also right that further steps by the 
Community are contemplated. The Court's judgment, however, cannot await that 
further harmonisation. The present issue has to be decided as the law now 
stands. I do not consider these directives assist the Federal Republic's case. 
 
FN27 [1959-62] O.J. Spec.Ed. 279. 
 
FN28 [1963-64] O.J. Spec.Ed. 99. 
 
FN29 [1970] O.J. Spec.Ed. 429. 
 
FN30 [1974] O.J. L189/1. 
 
Accordingly, in my view, the Commission is entitled 
(a) to a declaration that by prohibiting the marketing of beer lawfully produced 
and marketed in another member-State, unless that beer complies with sections 
9 and 10 of the Biersteuergesetz, and (if the Court accepts that the issue arises, 
as in the circumstances I think it would be right to do) in maintaining in relation to 
beer the absolute prohibition on additives contained in the Lebensmittel- und 
Bedarfsgegenständegesetz, the Federal Republic of Germany has failed to fulfil 
its obligations under Article 30 of the EEC Treaty, and 
(b) to its costs of these proceedings. 
 
JUDGMENT 
 
[1] By an application lodged at the Court Registry on 6 July 1984, the 
Commission of the European Communities has brought an action under Article 
169 EEC for a declaration that, by prohibiting the marketing of beers lawfully 
manufactured and marketed in another member-State if they do not comply with 



sections 9 and 10 of the Biersteuergesetz (Beer Duty Act of 14 March 1952 
[FN31]), the Federal Republic of Germany has failed to fulfil its obligations under 
Article 30 EEC. 
 
FN31 [1952] I Bgb1. 149. 
 
[2] Reference is made to the Report for the Hearing for the facts of the case, the 
course of the procedure and the arguments of the parties, which are mentioned 
or discussed hereinafter only in so far as is necessary for the reasoning of the 
Court. 
 
*801 The applicable law 
 
[3] In the course of the proceedings before the Court, the German Government 
gave the following account of its legislation on beer, which was not contested by 
the Commission and is to be accepted for the purposes of these proceedings. 
[4] As far as the present proceedings are concerned, the Biersteuergesetz 
comprises, on the one hand, manufacturing rules which apply as such only to 
breweries in the Federal Republic of Germany and, on the other, rules on the 
utilisation of the designation 'Bier' (beer), which apply both to beer brewed in the 
Federal Republic of Germany and to imported beer. 
[5] The rules governing the manufacture of beer are set out in section 9 of the 
Biersteuergesetz. Section 9(1) provides that bottom-fermented beers may be 
manufactured only from malted barley, hops, yeast and water. Section 9(2) lays 
down the same requirements with regard to the manufacture of top-fermented 
beer but authorises the use of other malts, technically pure cane sugar, beet 
sugar or invert sugar and glucose and colourants obtained from those sugars. 
Section 9(3) states that malt means any cereal artificially germinated. It must be 
noted in that connection that under section 17(4) of the 
Durchführungsbestimmungen zum Biersteuergesetz (Implementing Provisions to 
the Biersteuergesetz) of 14 March 1952 [FN32] rice, maize and sorghum are not 
treated as cereals for the purposes of section 9(3) of the Biersteuergesetz. Under 
section 9(7) of the Biersteuergesetz, derogations from the manufacturing rules 
laid down in section 9(1) and (2) may be granted on application in specific cases 
in respect of the manufacture of special beers, beer intended for export or beer 
intended for scientific experiments. In addition under section 9(8), section 9(1) 
and (2) does not apply to breweries making beer for consumption on their 
premises (Hausbrauer). Under section 18(1)(1) of the Biersteuergesetz fines may 
be imposed for contraventions of the manufacturing rules set out in section 9. 
 
FN32 [1952] I Bgb1. 153. 
 
[6] The rules on the commercial utilisation of the designation 'Bier' are set out in 
section 10 of the Biersteuergesetz. Under that provision only fermented 
beverages satisfying the requirements set out in section 9(1), (2), (4), (5) and (6) 
of the Biersteuergesetz may be marketed under the designation 'Bier'-- standing 



alone or as part of a compound designation--or under other designations, or with 
pictorial representations, giving the impression that the beverage in question is 
beer. Section 10 of the Biersteuergesetz entails merely a partial prohibition on 
marketing in so far as beverages not manufactured in conformity with the 
aforementioned manufacturing rules may be sold under other designations 
provided that those designations do not offend against the restrictions laid *802 
down in that provision. Contraventions of the rules on designation may give rise 
to a fine under section 18(1)(4) of the Biersteuergesetz. 
[7] Imports into the Federal Republic of Germany of beers containing additives 
will also be confronted by the absolute prohibition on marketing in section 
11(1)(2) of the Gesetz über den Verkehr mit Lebensmitteln, Tabakerzeugnissen, 
kosmetischen Mitteln und sonstigen Bedarfsgegenständen (Act on Foodstuffs, 
Tobacco Products, Cosmetics and other Consumer Goods), hereinafter referred 
to as the 'Foodstuffs Act', of 15 August 1974 [FN33]). 
 
FN33 [1974] I Bgb1. 1945. 
 
[8] Under the Foodstuffs Act, which is based on considerations of preventive 
health protection, all additives are in principle prohibited, unless they have been 
authorised. Section 2 of the Act defines additives as 'substances which are 
intended to be added to foodstuffs in order to alter their characteristics or to give 
them specific properties or produce specific effects'. It does not cover 
'substances which are of natural origin or are chemically identical to natural 
substances and which, according to general trade usage, are mainly used on 
account of their nutritional, olfactory or gustatory value or as stimulants, and 
drinking and table water'. 
[9] Section 11(1)(1) of the Foodstuffs Act prohibits the use of unauthorised 
additives, whether pure or mixed with other substances, for the manufacture or 
processing by way of trade of foodstuffs intended to be marketed. Section 
11(2)(1) and section 11(3) provide that that prohibition does not cover processing 
aids or enzymes. Section 11(2)(1) defines processing aids as 'additives which 
are eliminated from the foodstuff altogether or to such an extent that they ... are 
present in the product for sale to the consumer ... only as technically unavoidable 
and technologically insignificant residues in amounts which are negligible from 
the point of view of health, odour and taste'. 
[10] Section 11(1)(2) of the Foodstuffs Act prohibits the marketing by way of 
trade of products manufactured or processed in contravention of section 11(1)(1) 
or not conforming with a regulation issued pursuant to section 12(1). Under 
section 12(1) a ministerial regulation approved by the Bundesrat may authorise 
the use of certain additives for general use, for use in specific foodstuffs or for 
specific applications provided that it is compatible with consumer protection from 
the point of view of technological, nutritional and dietary requirements. The 
relevant authorisations are set out in the annexes to the Verordnung über die 
Zulassung von Zusatzstoffen zu Lebensmitteln (Regulation on the authorisation 
of additives in foodstuffs) of 22 December 1981, [FN34] hereinafter referred to as 
'the Regulation on Additives'. 



 
FN34 [1981] I Bgb1. 1633 *803 . 
 
[11] As a foodstuff, beer is subject to the legislation on additives, but it is 
governed by special rules. The rules on manufacture in section 9 of the 
Biersteuergesetz preclude the use of any substances, including additives, other 
than those listed therein. As a result, those rules constitute specific provisions on 
additives within the meaning of section 1(3) of the Regulation on Additives. That 
section provides that the Regulation on Additives is to be without prejudice to any 
contrary provisions prohibiting, restricting or authorising the use of additives in 
particular foodstuffs. In this way, additives authorised for general use or for 
specific uses in the annexes to the Regulation on Additives may not be used in 
the manufacture of beer. However, that exception applies only to substances 
which are additives within the meaning of the Foodstuffs Act and whose use is 
not covered by an exception laid down in the Foodstuffs Act itself, which was 
enacted after the Biersteuergesetz. Consequently, the prohibition on the use of 
additives in beer does not cover processing aids or enzymes. 
[12] As a result, section 11(1)(2) of the Foodstuffs Act, in conjunction with section 
9 of the Biersteuergesetz, has the effect of prohibiting the importation into the 
Federal Republic of Germany of beers containing substances covered by the ban 
on the use of additives laid down by section 11(1)(1) of the Foodstuffs Act. 
 
The subject-matter of the proceedings 
 
[13] It must first be established whether the proceedings are limited to the 
prohibition of the marketing under the designation 'Bier' of beer manufactured in 
other member-States in accordance with rules inconsistent with section 9 of the 
Biersteuergesetz or whether they extend to the ban on the importation of beer 
containing additives which are authorised in the member-State of origin but 
prohibited in the Federal Republic of Germany. 
[14] In its letter giving the Federal Republic of Germany formal notice, the 
Commission's objections were directed against sections 9 and 10 of the 
Biersteuergesetz in so far as they precluded the importation into the Federal 
Republic of Germany of beers which, although lawfully manufactured in other 
member-States, had not been brewed in conformity with the rules applicable in 
the Federal Republic of Germany. The Commission took the view that that 
marketing prohibition could not be justified on grounds of the public interest 
relating to the protection of consumers or the safeguarding of public health. 
[15] In its reply to that letter the German Government argued that the 
Reinheitsgebot was vital in order to safeguard public health: if beer was 
manufactured using only the raw materials listed in section 9 of the 
Biersteuergesetz the use of additives could be avoided. In a supplementary letter 
dated 15 December 1982 to a Member of the Commission, the German 
Government repeated *804 that argument and made it clear that the requirement 
to use only the raw materials listed in section 9 of the Biersteuergesetz included 
the prohibition of the use of additives, which was designed to protect public 



health. 
[16] In its reasoned opinion the Commission adhered to its point of view. It 
considered that the fact that beer brewed according to the German tradition of 
the Reinheitsgebot could be manufactured without additives did not signify 
generally that there was no technological necessity for the use of additives in 
beer brewed according to other traditions or using other raw materials. The 
question of the technological necessity for the use of additives could be decided 
only in the light of the manufacturing methods employed and in relation to 
specific additives. 
[17] In its reply to the reasoned opinion the German Government reiterated its 
arguments relating to preventive health protection which, in its view, justified the 
provision in sections 9 and 10 of the Biersteuergesetz. However, it did not 
elucidate the exact scope of that legislation or its relationship with the rules on 
additives. 
[18] In the statement of the grounds it relies on in its application, the Commission 
complains of the barriers to imports resulting from the application of the 
Biersteuergesetz to beers manufactured in other member-States from other raw 
materials or using additives authorised in those States. 
[19] It was only when it submitted its defence that the German Government 
stated that the rules on the purity of beer were contained in two separate but 
complementary pieces of legislation, and provided the description of its 
legislation which is given above. 
[20] In its reply the Commission set out its separate objections to the rules on 
designation in section 10 of the Biersteuergesetz and to the absolute ban on 
additives in beer. In the Commission's view, the German Government's 
comprehensive description of the applicable law does not fundamentally alter the 
facts underlying this case. The Commission stresses that its application is not 
aimed exclusively at sections 9 and 10 of the Biersteuergesetz but generally at 
the prohibition on the marketing of beer from other member-States which does 
not satisfy the manufacturing criteria set out in those provisions. In its opinion, 
the precise statutory basis for that prohibition is of no importance. 
[21] In those circumstances there are two reasons why it must be considered that 
the application is directed both against the prohibition on the marketing under the 
designation 'Bier' of beers manufactured in other member-States in accordance 
with rules not corresponding to those in section 9 of the Biersteuergesetz, and 
against the prohibition on the importation of beers containing additives whose 
use is authorised in the member-State of origin but forbidden in the Federal 
Republic of Germany. 
*805 [22] In the first place, the Commission identified the substance of the 
infringement from the outset in so far as from the beginning of the pre-litigation 
procedure it challenged the prohibition on marketing beer imported into the 
Federal Republic of Germany from other member-States which is not brewed in 
accordance with the rules in force in the Federal Republic of Germany. It referred 
to section 9 of the Biersteuergesetz only in order to specify those rules more 
precisely. As the German Government stated, the scope of section 9 is not 
restricted to raw materials but also covers additives. Besides, the arguments 



developed by the Commission during the pre-litigation procedure to the effect 
that an absolute ban on additives is inappropriate show that it intended its action 
to cover that prohibition. 
[23] In the second place, it must be observed that, from the start of the 
procedure, the German Government itself raised in its defence mainly arguments 
concerning additives and the protection of public health, which shows that it 
understood and acknowledged that the subject-matter of the proceedings also 
covered the absolute ban on the use of additives and makes it clear that it has 
not been denied the right to a fair hearing in that respect. 
 
The prohibition on the marketing under the designation 'Bier' of beers not 
complying with the requirements of section 9 of the Biersteuergesetz 
 
[24] It must be noted in the first place that the provision on the manufacture of 
beer set out in section 9 of the Biersteuergesetz cannot in itself constitute a 
measure having an equivalent effect to a quantitative restriction on imports 
contrary to Article 30 EEC, since it applies only to breweries in the Federal 
Republic of Germany. Section 9 of the Biersteuergesetz is at issue in this case 
only in so far as section 10 of that Act, which covers both products imported from 
other member-States and products manufactured in Germany, refers thereto in 
order to determine the beverages which may be marketed under the designation 
'Bier'. 
[25] As far as those rules on designation are concerned, the Commission 
concedes that as long as harmonisation has not been achieved at Community 
level the member-States have the power in principle to lay down rules governing 
the manufacture, the composition and the marketing of beverages. It stresses, 
however, that rules which, like section 10 of the Biersteuergesetz, prohibit the 
use of a generic designation for the marketing of products manufactured partly 
from raw materials, such as rice and maize, other than those whose use is 
prescribed in the national territory are contrary to Community law. In any event, 
such rules go beyond what is necessary in order to protect the German 
consumer, since that could be done simply by means of labelling or notices. *806 
Those rules therefore constitute an impediment to trade contrary to Article 30 
EEC. 
[26] The German Government has first sought to justify its rules on public health 
grounds. It maintains that the use of raw materials other than those permitted by 
section 9 of the Biersteuergesetz would inevitably entail the use of additives. 
However, at the hearing the German Government conceded that section 10 of 
the Biersteuergesetz, which is merely a rule on designation, was exclusively 
intended to protect consumers. In its view, consumers associate the designation 
'Bier' with a beverage manufactured from only the raw materials listed in section 
9 of the Biersteuergesetz. Consequently, it is necessary to prevent them from 
being misled as to the nature of the product by being led to believe that a 
beverage called 'Bier' complies with the Reinheitsgebot when that is not the 
case. The German Government maintains that its rules are not protectionist in 
aim. It stresses in that regard that the raw materials whose use is specified in 



section 9(1) and (2) of the Biersteuergesetz are not necessarily of national origin. 
Any trader marketing products satisfying the prescribed rules is free to use the 
designation 'Bier' and those rules can readily be complied with outside the 
Federal Republic of Germany. 
[27] According to a consistent line of decisions of the Court (above all, the 
judgment in Case 8/74, Procureur du Roi v. Dassonville [FN35]) the prohibition of 
measures having an effect equivalent to quantitative restrictions under Article 30 
EEC covers 'all trading rules enacted by member-States which are capable of 
hindering, directly or indirectly, actually or potentially, intra-Community trade'. 
 
FN35 [1974] E.C.R. 837, [1974] 2 C.M.L.R. 436. 
 
[28] The Court has also consistently held (in particular in Case 120/78, Rewe-
Zentral AG v. Bundesmonopolverwaltung, [FN36] and in Case 261/82, Walter 
Rau Lebensmittelwerke v. de Smedt [FN37]) that 'in the absence of common 
rules relating to the marketing of the products concerned, obstacles to free 
movement within the Community resulting from disparities between the national 
laws must be accepted in so far as such rules, applicable to domestic and to 
imported products without distinction, may be recognised as being necessary in 
order to satisfy mandatory requirements relating inter alia to consumer 
protection. It is also necessary for such rules to be proportionate to the aim in 
view. If a member-State has a choice between various measures to attain the 
same objective it should choose the means which least restricts the free 
movement of goods.' 
 
FN36 [1979] E.C.R. 649, [1979] 3 C.M.L.R. 494. 
 
FN37 [1982] E.C.R. 3961, [1983] 2 C.M.L.R. 496. 
 
[29] It is not contested that the application of section 10 of the Biersteuergesetz 
to beers from other member-States in whose *807 manufacture raw materials 
other than malted barley have been lawfully used, in particular rice and maize, is 
liable to constitute an obstacle to their importation into the Federal Republic of 
Germany. 
[30] Accordingly, it must be established whether the application of that provision 
may be justified by imperative requirements relating to consumer protection. 
[31] The German Government's argument that section 10 of the Biersteuergesetz 
is essential in order to protect German consumers because, in their minds, the 
designation 'Bier' is inseparably linked to the beverage manufactured solely from 
the ingredients laid down in section 9 of the Biersteuergesetz must be rejected. 
[32] Firstly, consumers' conceptions which vary from one member-State to the 
other are also likely to evolve in the course of time within a member-State. The 
establishment of the Common Market is, it should be added, one of the factors 
that may play a major contributory rôle in that development. Whereas rules 
protecting consumers against misleading practices enable such a development 
to be taken into account, legislation of the kind contained in section 10 of the 



Biersteuergesetz prevents it from taking place. As the Court has already held in 
another context (Case 170/78, E.C. Commission v. United Kingdom [FN38]), the 
legislation of a member-State must not 'crystallise given consumer habits so as 
to consolidate an advantage acquired by national industries concerned to comply 
with them.' 
 
FN38 [1980] E.C.R. 417, [1980] 1 C.M.L.R. 716. 
 
[33] Secondly, in the other member-States of the Community the designations 
corresponding to the German designation 'Bier' are generic designations for a 
fermented beverage manufactured from malted barley, whether malted barley on 
its own or with the addition of rice or maize. The same approach is taken in 
Community law as can be seen from heading 22.03 of the Common Customs 
Tariff. The German legislature itself utilises the designation 'Bier' in that way in 
section 9(7) and (8) of the Biersteuergesetz in order to refer to beverages not 
complying with the manufacturing rules laid down in section 9(1) and (2). 
[34] The German designation 'Bier' and its equivalents in the languages of the 
other member-States of the Community may therefore not be restricted to beers 
manufactured in accordance with the rules in force in the Federal Republic of 
Germany. 
[35] It is admittedly legitimate to seek to enable consumers who attribute specific 
qualities to beers manufactured from particular raw materials to make their 
choice in the light of that consideration. However, as the Court has already 
emphasised (Case 193/80, E.C. Commission v. Italy [FN39]), that possibility may 
be ensured by means which do not prevent the importation of products which 
have been lawfully manufactured and marketed in other member-States and, 
*808 in particular, 'by the compulsory affixing of suitable labels giving the nature 
of the product sold'. By indicating the raw materials utilised in the manufacture of 
beer 'such a course would enable the consumer to make his choice in full 
knowledge of the facts and would guarantee transparency in trading and in offers 
to the public'. It must be added that such a system of mandatory consumer 
information must not entail negative assessments for beers not complying with 
the requirements of section 9 of the Biersteuergesetz. 
 
FN39 [1981] E.C.R. 3019. 
 
[36] Contrary to the German Government's view, such a system of consumer 
information may operate perfectly well even in the case of a product which, like 
beer, is not necessarily supplied to consumers in bottles or in cans capable of 
bearing the appropriate details. That is borne out, once again, by the German 
legislation itself. Section 26(1) and (2) of the aforementioned regulation 
implementing the Biersteuergesetz provides for a system of consumer 
information in respect of certain beers, even where those beers are sold on 
draught, when the requisite information must appear on the casks or the beer 
taps. 
[37] It follows from the foregoing that by applying the rules on designation in 



section 10 of the Biersteuergesetz to beers imported from other member-States 
which were manufactured and marketed lawfully in those States the Federal 
Republic of Germany has failed to fulfil its obligations under Article 30 EEC. 
 
The absolute ban on the marketing of beers containing additives 
 
[38] In the Commission's opinion the absolute ban on the marketing of beers 
containing additives cannot be justified on public-health grounds. It maintains that 
the other member-States control very strictly the utilisation of additives in 
foodstuffs and do not authorise the use of any given additive until thorough tests 
have established that it is harmless. In the Commission's view, there should be a 
presumption that beers manufactured in other member-States which contain 
additives authorised there represent no danger to public health. The Commission 
argues that if the Federal Republic of Germany wishes to oppose the importation 
of such beers then it bears the onus of proving that such beers are a danger to 
public health. The Commission considers that in this case that burden of proof 
has not been discharged. In any event, the rules on additives applying to beer in 
the Federal Republic of Germany are disproportionate in so far as they 
completely preclude the use of additives whereas the rules for other beverages, 
such as soft drinks, are much more flexible. 
[39] For its part, the German Government considers that in view of the dangers 
resulting from the utilisation of additives whose long-term effects are not yet 
known and in particular of the risks resulting from the accumulation of additives in 
the organism and *809 their interaction with other substances, such as alcohol, it 
is necessary to minimise the quantity of additives ingested. Since beer is a 
foodstuff of which large quantities are consumed in Germany, the German 
Government considers that it is particularly desirable to prohibit the use of any 
additive in its manufacture, especially in so far as the use of additives is not 
technologically necessary and can be avoided if only the ingredients laid down in 
the Biersteuergesetz are used. In those circumstances, the German rules on 
additives in beer are fully justified by the need to safeguard public health and do 
not infringe the principle of proportionality. 
[40] It is not contested that the prohibition on the marketing of beers containing 
additives constitutes a barrier to the importation from other member-States of 
beers containing additives authorised in those States, and is to that extent 
covered by Article 30 EEC. However, it must be ascertained whether it is 
possible to justify that prohibition under Article 36 of the Treaty on grounds of 
the protection of human health. 
[41] The Court has consistently held (in particular in Case 174/82, Criminal 
Proceedings against Sandoz BV [FN40]) that 'in so far as there are uncertainties 
at the present state of scientific research it is for the member-States, in the 
absence of harmonisation, to decide what degree of protection of the health and 
life of humans they intend to assure, having regard however to the requirements 
of the free movement of goods within the Community'. 
 
FN40 [1983] E.C.R. 2445, [1984] 3 C.M.L.R. 43. 



 
[42] As may also be seen from the decision of the Court (and especially the 
Sandoz case, cited above, in Case 247/84, Motte, [FN41] and in Case 304/84, 
Ministere Public v. Muller [FN42]), in such circumstances Community law does 
not preclude the adoption by the member-States of legislation whereby the use of 
additives is subjected to prior authorisation granted by a measure of general 
application for specific additives, in respect of all products, for certain products 
only or for certain uses. Such legislation meets a genuine need of health policy, 
namely that of restricting the uncontrolled consumption of food additives. 
 
FN41 [1985] E.C.R. 3887, [1987] 1 C.M.L.R. 663. 
 
FN42 [1987] 2 C.M.L.R. 469. 
 
[43] However, the application to imported products of prohibitions on marketing 
products containing additives which are authorised in the member-State of 
production but prohibited in the member-State of importation is permissible only 
in so far as it complies with the requirements of Article 36 of the Treaty as it has 
been interpreted by the Court. 
[44] It must be borne in mind, in the first place, that in its judgments in Sandoz, 
Motte and Muller, the Court inferred from the principle of proportionality 
underlying the last sentence *810 of Article 36 of the Treaty that prohibitions on 
the marketing of products containing additives authorised in the member-State of 
production but prohibited in the member-State of importation must be restricted 
to what is actually necessary to secure the protection of public health. The Court 
also concluded that the use of a specific additive which is authorised in another 
member-State must be authorised in the case of a product imported from that 
member-State where, in view, on the one hand, of the findings of international 
scientific research, and in particular of the work of the Community's Scientific 
Committee for Food, the Codex Alimentarius Committee of the Food and 
Agriculture Organisation of the United Nations (FAO) and the World Health 
Organisation, and, on the other hand, of the eating habits prevailing in the 
importing member-State, the additive in question does not present a risk to public 
health and meets a real need, especially a technical one. 
[45] Secondly, it should be remembered that, as the Court held in Muller, by 
virtue of the principle of proportionality, traders must also be able to apply, under 
a procedure which is easily accessible to them and can be concluded within a 
reasonable time, for the use of specific additives to be authorised by a measure 
of general application. 
[46] It should be pointed out that it must be open to traders to challenge before 
the courts an unjustified failure to grant authorisation. Without prejudice to the 
right of the competent national authorities of the importing member-State to ask 
traders to produce the information in their possession which may be useful for 
the purpose of assessing the facts, it is for those authorities to demonstrate, as 
the Court held in Muller, that the prohibition is justified on grounds relating to the 
protection of the health of its population. 



[47] It must be observed that the German rules on additives applicable to beer 
result in the exclusion of all the additives authorised in the other member-States 
and not the exclusion of just some of them for which there is concrete justification 
by reason of the risks which they involve in view of the eating habits of the 
German population; moreover those rules do not lay down any procedure 
whereby traders can obtain authorisation for the use of a specific additive in the 
manufacture of beer by means of a measure of general application. 
[48] As regards more specifically the harmfulness of additives, the German 
Government, citing experts' reports, has referred to the risks inherent in the 
ingestion of additives in general. It maintains that it is important, for reasons of 
general preventive health protection, to minimise the quantity of additives 
ingested, and that it is particularly advisable to prohibit altogether their use *811 
in the manufacture of beer, a foodstuff consumed in considerable quantities by 
the German population. 
[49] However, it appears from the tables of additives authorised for use in the 
various foodstuffs submitted by the German Government itself that some of the 
additives authorised in other member-States for use in the manufacture of beer 
are also authorised under the German rules, in particular the Regulation on 
Additives, for use in the manufacture of all, or virtually all, beverages. Mere 
reference to the potential risks of the ingestion of additives in general and to the 
fact that beer is a foodstuff consumed in large quantities does not suffice to 
justify the imposition of stricter rules in the case of beer. 
[50] As regards the need, and in particular the technological need, for additives, 
the German Government argues that there is no need for additives if beer is 
manufactured in accordance with the requirements of section 9 of the 
Biersteuergesetz. 
[51] It must be emphasised that mere reference to the fact that beer can be 
manufactured without additives if it is made from only the raw materials 
prescribed in the Federal Republic of Germany does not suffice to preclude the 
possibility that some additives may meet a technological need. Such an 
interpretation of the concept of technological need, which results in favouring 
national production methods, constitutes a disguised means of restricting trade 
between member-States. 
[52] The concept of technological need must be assessed in the light of the raw 
materials utilised and bearing in mind the assessment made by the authorities of 
the member-State where the product was lawfully manufactured and marketed. 
Account must also be taken of the findings of international scientific research and 
in particular the work of the Community's Scientific Committee for Food, the 
Codex Alimentarius Committee of the FAO and the World Health Organisation. 
[53] Consequently, in so far as the German rules on additives in beer entail a 
general ban on additives, their application to beers imported from other member-
States is contrary to the requirements of Community law as laid down in the case 
law of the Court, since that prohibition is contrary to the principle of 
proportionality and is therefore not covered by the exception provided for in 
Article 36 of the EEC Treaty. 
[54] In view of the foregoing considerations it must be held that by prohibiting the 



marketing of beers lawfully manufactured and marketed in another member-State 
if they do not comply with sections 9 and 10 of the Biersteuergesetz, the Federal 
Republic of Germany has failed to fulfil its obligations under Article 30 of the 
EEC Treaty. 
 
Costs 
 
[55] Under Article 69(2) of the Rules of Procedure the unsuccessful party is to be 
ordered to pay the costs. Since the *812 Federal Republic of Germany has failed 
in its submissions, it must be ordered to pay the costs. 
 
Order 
 
On those grounds, THE COURT hereby: 
1. Declares that, by prohibiting the marketing of beers lawfully manufactured and 
marketed in another member-State if they do not comply with sections 9 and 10 
of the Biersteuergesetz, the Federal Republic of Germany has failed to fulfil its 
obligations under Article 30 of the EEC Treaty. 
2. Orders the Federal Republic of Germany to pay the costs. 

(c) Sweet & Maxwell Limited 
 

[1988] 1 C.M.L.R. 780 
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Action for A Declaration under Article 169 EEC. 

 
Imports. Manufacturing standards. 
 
National legislation which lays down mandatory standards for the manufacture of 
a product (in casu, beer) in that member-State does not in itself constitute a 
measure of equivalent effect to a quantitative restriction on imports under Article 
30 EEC. [24] 



 
Imports. Consumer protection. Labelling. Trade descriptions. 
 
Consumer expectations in a member-State with regard to a given trade 
description should not be given any significant weight if a national legislative 
embodiment of that expectation has a restrictive effect on imports of the same 
type of product from other member-States. [32] 
 
Imports. Trade descriptions. 
 
The term 'Bier' and its equivalents in other member-States are generic 
designations for a fermented beverage manufactured from malted barley with or 
without the addition of rice or maize. The term may not, therefore, be limited by 
national legislation to a more restrictive definition. [34] 
 
Imports. Trade descriptions. Consumer protection. Labelling. 
 
Where a product is of ambiguous quality to the consumers in a particular 
member-State and that State has imposed specific quality standards for domestic 
manufacturers, it may not deny the generic description to such products imported 
from other member-States which do not comply with its standards, but it may 
require non-conforming products to be labelled giving the nature of the product 
sold by indicating the raw materials utilised in its manufacture. Such a system of 
mandatory consumer information must not, however, entail negative *781 
assessments for imported products not complying with the domestic standards. 
[35] 
 
Imports. Food. Additives. 
 
The prohibition on the marketing in a member-State of a foodstuff imported from 
other member-States and containing additives which are prohibited 
indiscriminately for domestic and foreign production alike nevertheless 
constitutes an import restriction caught by Article 30 EEC and can only be saved 
through Article 36. [40] 
 
Imports. Food. Additives. 
 
Where a member-State prohibits the marketing of a beverage (in casu, beer) if it 
contains additives but allows such additives in other beverages which have lower 
national consumption, there is not sufficient health justification under Article 36 
EEC to overcome the prohibition on import restrictions under Article 30. [49] 
 
Import restrictions. Exceptions. Proportionality. Food. Additives. 
 
Where a member-State lays down strict quality controls on a foodstuff (in casu, 
beer) and prohibits the use of additives, within its lawful powers to regulate 



domestic manufacture and marketing, nevertheless their application to goods 
imported from another member-State where such additives are permitted may be 
disallowed if there can be shown a technological need for the foreign 
manufacturers to incorporate the additives. For the importing country to counter 
such an argument by stating, correctly, that if the foreign manufacturer used the 
manufacturing techniques of the importing country there would be no need for 
the additives is a means of favouring the domestic production methods and thus 
a disguised means of restricting trade between member-States, contrary to 
Article 36(2) EEC. The concept of technological need must be assessed in the 
light of the raw materials utilised and bearing in mind the assessment made by 
the authorities of the member-State where the imported product was lawfully 
manufactured and marketed. Account must also be taken of the findings of 
international scientific research, particularly the work of the EEC's Scientific 
Committee for Food, the FAO's Codex Alimentarius Committee and the World 
Health Organisation. [51]-[52] 
The German food purity laws lay down stringent rules on the permitted 
ingredients for beer and the prohibition of all additives. Imported beers which use 
other ingredients but no additives may be sold but may not use the description 
'beer'; if they contain additives they are not allowed to be sold. The Court held 
that the term 'beer' in its various language forms could not be denied to foreign 
beers which did not meet the German purity standards and that the blanket ban 
on all EEC beers which contained additives *782 was an unlawful restriction on 
imports under Article 30 EEC and not saved by Article 36. 
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT 
DISPLAYABLE  

Opinion of the Advocate General (Sir Gordon Slynn) 
 
In these proceedings the Commission asks the Court to declare that the Federal 
Republic of Germany hs failed in its obligations under Article 30 EEC by 
prohibiting the marketing of beer lawfully produced and marketed in another 
member-State unless that beer complies with sections 9 and 10 of the German 
Act relating to duty chargeable on beer (Biersteuergesetz, 'BSG'). 



Leaving aside the question as to which legislation brings it about, there is no 
doubt about the fact that most beers produced in all but one other member- 
State, Greece, cannot lawfully be imported and sold in Germany as beer. It is 
only, in effect, if they are produced specially to comply with German legislation 
that such beers can be sold, as in proportionately small, even if increasing, 
quantities they *784 now are. For the Commission the issue is thus an important 
one in the context of the task of establishing a common market, and in particular 
of Article 30. The Federal Republic regards the defence of its admitted 
restrictions on such importation as no less important. It relies in this case on the 
need to protect the German consumer from confusion as to what he is getting, 
and on the protection of health, which it is said might be at risk if the German 
beer drinker were to drink beers produced and widely consumed in other 
member-States. The issue has thus been hotly, and in the written pleadings it 
must be said voluminously, contested. 
In the preliminary correspondence and in the reasoned opinion, as in the 
application to the Court, the only legislation mentioned by either the Commission 
or the Federal Republic was the BSG. Both sides appear to treat this as 
containing the effective prohibition. It was only for the first time in its defence on 
the basis of a long report by a legal expert that the Federal Republic contended 
that the Commission had missed the whole point and that the real prohibition on 
the importation and marketing of foreign beers sprang from the German law on 
foodstuffs, relating particularly to the exclusion of additives, the Lebensmittel- 
und Bedarfsgegenständegesetz (Act on Foodstuffs and Consumer Goods) 
'LMBG' and not from the BSG. The Federal Republic's particular criticism of the 
Commission's stance on this point seems to me to be unjustified; if the real basis 
for the prohibition on foreign beers derives from rules as to additives it is no less 
remarkable that the LMBG was not mentioned earlier by the Federal Republic. 
However, the question remains as to the ambit of these proceedings. On the face 
of it the Commission is attacking only the prohibition on the sale of beers which 
do not conform to sections 9 and 10 of the BSG; it does not make any claim in 
respect of restrictions on such sale arising from other statutory provisions, nor 
does it make a general allegation that beers from other member-States may not 
be imported into the Federal Republic. In the light of many previous decisions of 
the Court it can be said that the Commission was not entitled to do so because it 
had not raised the matter in the reasoned opinion (e.g. Case 45/64 E.C. 
Commission v. Italy [FN1] and Case 211/81 E.C. Commission v. Denmark 
[FN2]). Nor can the scope of proceedings as defined in the application be 
widened in pleadings subsequent to the application (Case 232/78 E.C. 
Commission v. France, [FN3] Case 124/81 E.C. Commission v. United Kingdom 
[FN4]). In Case 123/76 E.C. Commission v. Italy, [FN5] where, as here, it was the 
defendant which tried to widen the scope of the issues, the Court *785 refused to 
allow it to do so. On the basis of those decisions the alleged restriction in the 
BSG is the only restriction in issue in these proceedings. The fact that in the reply 
the Commission picked up the gauntlet thrown down in the defence does not 
alter the position so as to widen the application. If that is the right approach the 
LMBG is only relevant if it can be shown that it is the LMBG and not the BSG 



which contains a restriction, in which case the Commission would fail on the 
claim relating to the BSG. 
 
FN1 [1965] E.C.R. 857, [1966] C.M.L.R. 97. 
 
FN2 [1982] E.C.R. 4547, [1984] 1 C.M.L.R. 278. 
 
FN3 [1979] E.C.R. 2729, [1980] 1 C.M.L.R. 418. 
 
FN4 [1983] E.C.R. 203, [1983] 2 C.M.L.R. 1 At Para. [6]. 
 
FN5 [1977] E.C.R. 1449 At 1458, [1978] 3 C.M.L.R. 460. 
 
However, since the restrictions contained in both the BSG and in the LMBG have 
been debated so fully without objection by either party, and in the eventuality that 
the Court is prepared to treat the Commission's claim in substance if not in form 
as applying generally to the restrictions adopted in the Federal Republic, I shall 
consider both sets of legislative provisions. Despite the cases to which I have 
referred and my own reading of the initial claim, not to do so would almost 
inevitably lead to further proceedings covering identical ground to that covered by 
the issues raised by the Federal Republic itself in this case. 
The BSG in force at the relevant time provides by section 9(1) and (2) under the 
rubric 'beer production' the basic rule that (a) 'only barley malt, hops, yeast and 
water may be used in the production of bottom-fermentation beer' (which is the 
light-coloured lager-type beer most commonly made in the Federal Republic) and 
(b) that for top-fermented beer the same limitation applies save that the use of 
other malts and technically pure cane, beet or invert sugar, and glucose and 
colorants obtained from those sugars, is permitted. By section 9(3) 'malt means 
all artificially germinated cereals'. 
There are exceptions to this basic rule; thus e.g. hop powders may be used 
instead of hops, and 'substances which operate by mechanical means or by 
absorption and which are then eliminated, except for amounts which are 
technically unavoidable and negligible from the point of view of health, odour and 
flavour may be used as fining agents for wort or beer' (section 9(6)). Moreover, in 
the production of top-fermentation Einfachbier sweetening agents may also be 
used subject to the Zusatzstoff-Zulassungsverordnung (Order Authorizing the 
Use of Certain Additives) ('ZZulV') in force at the relevant time, which permitted 
saccharin to be used. Moreover the basic rules can be relaxed in individual cases 
'for the production of special beer and beer destined for export or scientific 
experiments' and they do not apply at all to breweries which produce beer purely 
for consumption on their own premises. 
It is clear that this provision in section 9 applies only to beer produced in the 
Federal Republic. In itself it thus has no effect on imports. Section 10, however, 
provides that 'only beverages which have been fermented and which comply with 
the provisions of section 9(1), (2) and (4) to (6) may be marketed under the *786 
designation beer--on its own or in conjunction with other designations--or under 



designations, or pictorial representations, giving the impression that the product 
in question is beer'. If sugar is used that must be indicated in a way which is 
apparent to the consumer. 
Section 10 thus refers back to section 9. The two have to be read together since 
what cannot be marketed as beer is any beverage which does not comply with 
section 9. In this sense section 9 is plainly relevant and the Commission was 
plainly right, contrary to what has been argued by the Federal Republic, to 
mention both in its initial claim. It is also clear that section 10 applies both to beer 
made in the Federal Republic and to imported beers. 
It is an offence punishable by a fine of up to 10,000 DM intentionally or 
negligently to infringe the provision of section 10 referred to. 
These basic rules are taken further by the implementing Provisions of the 
Diersteuergesetz (Durchführungsbestimmungen zum Biersteuergesetz). The 
expressions 'production of beer' and 'beer production' are to be construed in the 
broadest sense covering all parts of the manufacture and treatment of beer both 
in the brewery itself and elsewhere--at the premises of the distributor, publican 
and the like--until the beer has been supplied to the consumer. Detailed 
provisions are laid down as to what kind of grains may be used for the malt, but 
there is not, as one would not expect under implementing provisions, any 
relaxation of the limitation to barley malt in respect of bottom-fermentation beer, 
the one of greatest economic importance since only 15 per cent. of beer sold in 
the Federal Republic is top-fermented. Although the provisions repeat that for 
top-fermentation beer malt from cereals other than barley may be used, 'Rice, 
maize and sorghum are not cereals for the purpose of section 9(3) of the Act' 
(section 17(4)). It is thus plain that top-fermented beer made outside the Federal 
Republic from rice or maize cannot, by a combination of sections 9(2), (3) and 
10(1), be marketed in the Federal Republic under the designation 'beer'. 
In the interests of ensuring that bottom-fermented beer is made only from barley 
malt, it is provided that even though permission may be given for residues 
obtained form beer production in the brewery itself to be used in the making of 
further beer, residues from top-fermented beer in which malt other than barley 
malt has been used may not be used in the production of bottom-fermentation 
beer. 
There are thus strict limitations on what may be used in the Federal Republic for 
the production of beer for domestic sale, subject to the minor exceptions to which 
I have referred; and equally strict limitations on what may be marketed as 'beer' 
whether made in the Federal Republic or elsewhere. On any view *787 a product 
made from maize or rice, or a bottom-fermented product made from any cereal 
other than barley, cannot be sold under the designation ' beer'. 
On the face of it the BSG goes further than that. By saying that bottom-fermented 
'beer' may only be made from barley malt, hops, yeast and water, it excludes the 
use of any other substances. Although the BSG does not owe its origin to a 
desire to control additives in the present sense (since it derives from early 
Bavarian laws to control brewing, such as the Reinheitsgebot ('Purity Law') 
adopted in 1516, which subsequently were extended to other parts of Germany, 
and which it is said were, at any rate in part, aimed at preserving wheat for use 



as bread) the words used seem wide enough to mean that additives, which may 
affect the flavour or keeping qualities or the colour or the taste or the amount of 
foam on beer, must not be used. Similarly, processing aids which assist the 
malting, enzymes, yeast nutrients and fining agents to remove yeast and protein 
particles suspended in the beer before sale to the public (other than those falling 
within section 9(6) of the BSG) may not be used even if they disappear in the 
brewing process. 
Thus by virtue of section 10 any drink which includes these, wherever it was 
made, may not be sold under the designaiton 'beer' in the Federal Republic. This 
is not only the prima facie meaning of the words. Counsel for the Federal 
Republic accepted at the hearing that section 10 prevents the sale as beer of a 
beverage which includes additives. It seems to me that the case should be 
approached on that basis. 
Section 10 does not prevent the importation and sale as such of products 
containing other substances than those specified. It does, however, prevent their 
sale as 'beer'. This means that drinks known as beer made in other member-
States (a) from maize or rice, which are commonly used there to make beer, or 
(b) which contain additives and processing aids (even extraneous enzymes 
which are needed for rice and maize, though not barley, to start the germination 
process which leads to the production of the cereal malt) cannot be sold as 'beer' 
in the Federal Republic. The Federal Republic has sought to argue that this is a 
'relative rather than an absolute ban' so that, apparently the argument runs, it 
does not fall within Article 30. This argument is in my view untenable. A 
restriction on the use of a particular designation is capable of being a measure 
having equivalent effect to a quantitative restriction within the meaning of Article 
30: Case 12/74 E.C. Commission v. Germany [FN6]; Case 193/80 E.C. 
Commission v. Italy [FN7]; Case 27/80 Fietje [FN8] and Case 182/84 Miro. [FN9] 
A product lawfully made and marketed in *788 one member-State, or traditionally 
made there, may prima facie be sold in the other member-States under the name 
used in the member-State of manufacture. It is in particular incompatible with 
Article 30 EEC for national legislation to restrict a generic designation to one 
national variety to the exclusion of varieties produced in other member-States 
(Case 12/74 and Case 193/80 supra). 
 
FN6 [1975] E.C.R. 181, [1975] 1 C.M.L.R. 340. 
 
FN7 [1981] E.C.R. 3019. 
 
FN8 [1980] E.C.R. 3839, [1981] 3 C.M.L.R. 722. 
 
FN9 [1985] E.C.R. 3731, [1986] 3 C.M.L.R. 545. 
 
The Federal Republic argued that 'beer' is not a generic term. That again is 
untenable. The beverage resulting from the alcoholic fermentation of an aqueous 
extract of cereal grains with the addition of hops is known everywhere in the 
Community as 'beer'. If support from a dictionary is needed, which in my view it is 



not, it to be found for example in the New Hutchinson Twentieth Century 
Encyclopedia viz. 'Beer is strictly a generic term'. The BSG itself indeed is driven 
to describe the beverages made for export or for consumption on the premises of 
the brewer, which need not necessarily comply with section 9(1) and 9(2), as 
'beer'. No other word would obviously be appropriate. They are beer just as much 
as drinks made in compliance with section 9(1) and (2) are beer. Subject to any 
other justification for the rule being shown, there is no valid reason why beer from 
other member-States should have to be marketed under made-up names. 
This restriction in section 10 does not cease to be a quantitative restriction for the 
purposes of Article 30 merely because it applies to domestic and to imported 
beer alike. Thus in Case 193/80 Italy (vinegar) at paragraphs 19 and 20 the 
Court said: 
The Italian Government contends ... that the rules in question are not 
discriminatory because they apply to national and imported products alike. ... The 
answer to that argument must be that ... even if the system established by the 
Italian legislation applies to national and imported products alike, its effects are 
still protective in nature. It has been drafted in such a way that it allows only wine 
vinegar to enter Italy closing the frontier to all categories of vinegar of agricultural 
origin. It therefore favours a typically national product and to the same extent 
puts varoius categories of natural vinegars produced in the other member-States 
at a disadvantage. 
It is said that the Court's judgment in the vinegar case does not apply since the 
real objection to the Italian legislation was that it made it impossible for member-
States with no vines to sell domestically-produced vinegar in Italy, whereas in 
this case all member-States can produce barley so that they can comply with the 
German rules. That is a difference in fact between the two cases, but it does not 
affect the principle. The German rule precludes the import of beer made from 
maize and rice for sale as beer in member-States where it is lawfully and 
traditionally so made and sold. 
Can it be said that the only effective restriction on beer is contained in the 
German law on additives, so that the apparent *789 restriction in section 10 is of 
no moment and the Commission's case against the BSG should fail on that 
account? That law is to be found principally in the LMBG which was adopted in 
1974 as part of a wide-ranging reform of the German law on foodstuffs. Section 2 
defines additives for the purposes of the Act as ' substances which are intended 
to be added to foodstuffs in order to alter the characteristics of such foodstuffs or 
to give them specific properties or produce specific effects.' Section 11 prohibits 
the use of unauthorised additives in the commercial production or processing of 
foodstuffs which are intended to be put into circulation and the commercialisation 
of foodstuffs produced in breach of that prohibition. There are, however, 
excluded from the prohibition (a) 'additives which are eliminated from the 
foodstuff altogether or to such an extent that they or their conversion products 
are present in the product for sale to the consumer ... only as technically 
unavoidable and technologically insignificant residues in amounts which are 
negligible from the point of view of health, odour and taste' and (b) enzymes. 
By section 12, regulations may be made (a) 'in so far as is compatible with 



consumer protection from the point of view of technological, nutritional and 
dietary requirements' which 'authorise additives generally or for specific 
foodstuffs or for specific uses' and (b) 'so far as is required for consumer 
protection' which establish a maximum content for additives and standards of 
purity for additives, and which regulate the production, the processing or the 
putting into circulation of certain additives. 
By section 47(1) the importation into the Federal Republic of foodstuffs which do 
not comply with the provisions of the food legislation in force there is prohibited. 
The LMBG was adopted as part of the Act on the General Reform of Foodstuffs 
Provisions (Gesetz zur Gesamtreform des Lebensmittelrechts). Under Chapter 4 
of the transnational and final provisions of that Act [FN10] the Federal Minister is 
empowered to repeal, inter alia, section 9(1)-(8) and (11) and section 10(1) and 
(2) of the BSG together with certain sections of the Implementing Provisions of 
the BSG. This, however, has not been done. 
 
FN10 [1974] I Bgb1 1963. 
 
Under the LMBG, authorisations have been granted for the use of additives 
generally by the ZZulV of 1977, as now replaced in 1981, and regulations have 
been made dealing with specific foodstuffs such as meat, fruit juice and fruit 
syrups and wine. No such regulation has been made in respect of beer. 
It seems clear that the BSG cannot be regarded as being made under section 12 
of the LMBG or that it is a mere application of the ZZulV. In the way they treat the 
basic raw material, enzymes, additives which are present only in negligible 
quantities and which *790 are technically inevitable and technologically 
ineffective residues, and in respect of designation, the two sets of statutory 
provisions are different. It seems to me that the restriction in the BSG is quite 
independent of the restrictions in the LMBG. In some respects, as indicated, it is 
more stringent. It cannot be accepted that the BSG is either not a restriction or 
that it is one which is so insignificant in relation to restrictions adopted in the 
LMBG that the BSG is to be disregarded. The LMBG does not, therefore, provide 
any answer to the claim relating to the BSG on the basis that the LMBG is the 
effective restriction and the BSG a merely incidental restriction as to designaiton. 
The BSG and the LMBG contain their several restrictions. 
It must, however, still be considered whether the restriction contained in section 
10 of the BSG is justified on the grounds of the protection of health of humans 
under Article 36 of the Treaty or under the Court's decision in Cassis de Dijon 
(Case 120/78 Rewe-Zentral v. Bundesmonopolverwaltung für Branntwein 
[FN11]) where at paragraph 8 the Court accepted that 'in the absence of common 
rules relating to the production and marketing of alcohol ... it is for the member-
States to regulate all matters relating to the production and marketing of alcohol 
and alcoholic beverages on their own territory' and that, 'obstacles to movement 
within the Community resulting from disparities between the national laws 
relating to the marketing of the products in question must be accepted in so far 
as those provisions may be recognised as being necessary in order to satisfy 
mandatory requirements relating in particular to the effectiveness of fiscal 



supervision, the protection of public health, the fairness of commercial 
transactions and the defence of the consumer'. The onus is on the member-State 
setting up the justification of necessity to prove it (Case 227/82 Van Bennekom 
[FN12]). 
 
FN11 [1979] E.C.R. 649, [1979] 3 C.M.L.R. 494. 
 
FN12 [1983] E.C.R. 3883, [1985] 2 C.M.L.R. 692 At Para. [40]. 
 
In the pre-litigation correspondence the Federal Republic relied on mandatory 
requirements relating to the protection of health to justify the restrictions in the 
BSG. At the hearing it expressly abandoned any such contention. It was plainly 
right to do so. The absolute prohibition on the use of rice and maize cannot be 
justified on this ground, despite suggestions that rice is not always properly 
washed and despite references to illnesses caused by the use of millet in the 
past. Nor, if it is correct to read section 9 as banning all additives and processing 
aids, including enzymes, can such a blanket prohibition be justified when some 
relevant additives are in any event allowed in the Federal Republic, when special 
and export beers are or may be exempted from the rules, and when the additives 
law, as will be seen, does not go so far, particularly in relation to wine and many 
individual foodstuffs. 
*791 In the result the only real justification relied on for the BSG was defence of 
the consumer. German beer drinkers, it is said, regard 'beer' as being only that 
beverage brewed in accordance with the BSG. They will be misled if other 
beverages are marketed in Germany as beer. 
I do not accept that argument. 'Beer' is a generic term which covers many 
different kinds of beer as is widely known. The Federal Republic's very insistence 
on the special nature of its beer goes only to underline the fact that other and 
different beers exist. These beers can be distinguished, and the German beer 
consumer sufficiently protected, by adequate labelling. It seems to me to be a 
complete exaggeration to say that a label on a beer bottle cannot indicate with 
sufficient clarity that a beer is not ordinary German beer complying with the BSG; 
it may be a little more difficult if beer is sold by the glass but suitable notices at 
the place of purchase can be given. It is indeed easier to do this in respect of 
beer than it is to do it in a canteen in respect of the contents of prepared foods, 
since beer is commonly offered for sale and ordered by the name of a specific 
make or type, that being not infrequently displayed on the tap. The Federal 
Republic, in my opinion, has plainly not made out its case that section 10 of the 
BSG is justified in the interests of consumer protection. Accordingly, I consider 
that the Commission is entitled to the declaration its seeks in respect of the BSG. 
The LMBG raises different questions. It plainly constitutes a quantiative 
restriction on imports since it either does prevent or is capable of preventing or 
hindering the importation of beers produced in other member-States all of which, 
unless specially made to comply with the BSG or which come from Greece, 
contain additives. The issue is whether the restriction is justified on grounds of 
the protection of the health of humans within the meaning of Article 36 so as to 



remove it from the prohibition in Article 30 of the Treaty or whether it is 
necessary in order to satisfy mandatory requirements relating to the protection of 
public health within the meaning of the Court's judgment in Cassis de Dijon. 
The Federal Republic does not suggest that beers made in other member-States 
and containing additives are in themselves harmful to health. Nor does it say that 
the particular additives used, taken in the quantities which even heavy beer 
drinkers were likely to ingest, are in themselves shown to be harmful to health. Its 
case in a nutshell is that it is, in the present state of Community law and pending 
full harmonisation, for each member-State to decide what additives may be used, 
in what foodstuffs and in what quantities. There has been in recent years an 
enormous increase in the number of such additives; Governments should seek to 
reduce them. The better policy, widely accepted if not universally accepted, *792 
is that additives should not be used until shown to be harmless, rather than that 
they should be used unless shown to be harmful. The additives in question even 
if they cannot be shown to be harmful cannot be shown to be harmless. Even 
where international, Community and national authorities can agree on what is an 
acceptable daily intake for such additives, that is the maximum and member-
States can insist on a lower quantity being available in the interests of their 
citizens. Moreover, it is argued, the levels of such acceptable daily intake do not 
reflect the possible interaction of one additive with another nor their cumulative or 
global effect, nor do they take into account the effect of such additives when 
ingested, as here, in alcoholic beverages. Nor do they adequately reflect 
individual divergencies, allergies, or local conditions. In particular, they do not 
take account of the fact that in the Federal Republic beer is for many a staple 
food, accounting on average for some 26.7 percent of the nutritional intake, at 
any rate by categories if not by volume, of its male inhabitants. If a person drinks, 
as is said to be not at all uncommon, 1,000 litres of beer a year, the quantity of 
additives likely to be ingested is very large, especially if such additives are also to 
be found in other foods. Moreover, account must be taken of other sources of 
pollution of the atmosphere, and of food, which may react with additives taken. In 
any event, additives, it is said, may be suppressed unless they are 
technologically necessary in the sense that they are 'indispensable to the 
manufacturing process' of the product concerned. Here because beer is made in 
the Federal Republic with barley malt without the use of additives, they plainly 
are not technologically necessary. Community law does not in any event justify 
interference with Germany's internal legislation in this field. 
The Commission does not contend that, pending further harmonisatoin, national 
legislation regulating the use of additives, which leads to goods produced in other 
member-States being excluded from a particular member-State, is necessarily a 
breach of Article 30 of the Treaty. It recognises that additives which are suspect 
may be banned, that the number of additives authorised in a particular member-
State may need to be kept within controllable limits and that the 'spread of 
additives' over various foodstuffs is a factor to be taken into account. Both in its 
reply and at the hearing, it accepted that it may be justified to ban certain 
additives either totally or in certain products. 
Its primary case is that this total ban on additives in beer is unjustified in the 



interests of protecting public health, and is wholly disproportionate; in the 
alterantive it is a disguised restriction on trade between member-States. 
Thus, so far as beer is concerned, the Commission accepts that a specific ban 
on glycyrrhizin may be justified on grounds of public health. What, however, is 
wrong is that beer containing any of the *793 additives which are either used or 
authorised in other member-States should be totally banned, not least since in 
some member-States a small number of such additives are authorised and in 
others, even if a large number are authorised, it does not follow that they are all 
used. 
As a preliminary point both sides agree that the use of additives and processing 
aids can only be justified if they are technologically necessary. The Commission, 
however, takes a more liberal view than does the Federal Republic as to when 
additives can be said to be technologically necessary. They do not have to be 
indispensable to the manufacturing process as such. Thus the mere fact that 
some beer can be made without additives or processing aids does not mean that 
they are not technologically necessary for others. On this, in my view, the 
Commission is right. If beer cannot be made from cereals other than barley 
without additives or processing aids to provoke the germination process then 
such additives or aids are technologically necessary for that purpose. German 
beer must, apparently, be drunk within a short period of its being brewed; if the 
only way to make beer with a longer shelf-life is to use preservatives, they are, in 
my view, technologically necessary for that purpose. Preferences differ as to 
colour and flavour of beers; if additives are needed to achieve the desired taste 
and colour or amount of foam they are technologically necessary for this 
purpose. That view is consistent with the ' General Principles for the use of Food 
Additives' adopted by the ninth session of Committee of the Codex Alimentarius 
(annex 7(2a) to the Commission's application). It thus seems to me that, for 
example, substances needed to assist the malting or the brewing processes or to 
affect the quality of the beer, emulsifiers, foam stabilisers, flavouring agents and 
colorants are all capable of being technologically necessary for the making of 
particular beers even if they are needed or used in the making of German beer. 
They satisfy, in the words of the Court's judgment in Case 304/84 Ministere 
Public v. Muller [FN13] 'un besoin réel, notamment d'ordre technologique ou 
économique'. 
 
FN13 [1987] 2 C.M.L.R. 469 At Para. [22]. 
 
In a number of cases the Court has recognised that in the absence of Community 
harmonisation, member-States may, in so far as uncertainties exist in the present 
state of scientific reserach, decide what degree of protection of health and life of 
humans is justified. But this is not an absolute discretion. Member-States must 
be able, and the onus is on them, to justify the restrictions adopted in the 
interests of protecting health and life. They must exercise their discretion having 
regard to the Treaty requirements of the free movement of goods and must not 
adopt measures which are more restrictive than is necessary to attain the 
legitimate aim of protecting health. Such measures must thus satisfy the general 



*794 principle of proportionality and in any event must not constitute a means of 
arbitrary discrimination or a disguised restriction on trade. In Case 272/80 Frans-
Nederlandse Maatschappij voor Biologische Producten, [FN14] the Court, there 
as elsewhere recognising the discretion vested in member-States, stressed that 
the discretion was to be exercised 'having regard ... to the fact that their freedom 
of action is itself restricted by the Treaty'. 
 
FN14 [1981] E.C.R. 3277, [1982] 2 C.M.L.R. 497 At Para. [12]. 
 
Thus in CAse 174/82 Sandoz, [FN15] which was concerned with vitamins, the 
Court considered [FN16] that the Council directives dealing with colouring 
matters and preservatives and the composition and labelling of foods showed 
that the legislature accepted in principle that it was necessary to restrict the use 
of food additives to the substances specified 'whilst leaving the member-States a 
certain discretion to adopt stricter rules'. The principle stated in Frans-
Nederlandse applied to substances such as vitamins which are not as a general 
rule harmful in themselves, 'but may have special harmful effects solely if taken 
to excess as part of the general nutrition, the composition of which is 
unforeseeable and cannot be monitored. In view of the uncertainties inherent in 
the scientific assessment, national rules prohibiting, without prior authorisation, 
the marketing of foodstuffs to which vitamins have been added are justified in 
principle within the meaning of Article 36 of the Treaty on grounds of the 
protection of public health'. That case has certain parallels with the present one. 
However, it is to be noted that the Court added: 'Nevertheless the principle of 
proportionality which underlies the last sentence of Article 36 of the Treaty 
requires that the power of the member-States to prohibit imports of the products 
in question from other member-States should be restricted to what is necessary 
to attain the legitimate aim of protecting health. Accordingly, national rules 
providing for such a prohibition are justified only if authorisations to market are 
granted when they are compatible with the need to protect health'. Moreover, 
despite the wide discretion, member-States 'must, in order to observe the 
principle of proportionality, authorise marketing when the addition of vitamins to 
foodstuffs meets a real need, especially a technical or nutritional one'. In Van 
Bennekom (paragraph 40) the Court added the rider: 'In this connection it is for 
the national authorities to demonstrate in each case that their rules are 
necessary to give effective protection to the interests referred to in Article 36 of 
the Traety and, in particular, to show that the marketing of the product in question 
raises a serious risk to public health.' *795 [FN17] 
 
FN15 [1983] E.C.R. 2445, [1984] 3 C.M.L.R. 43. 
 
FN16 At pp. 2462-2464 [E.C.R.), pp. 56-58 (C.M.L.R.). 
 
FN17 Emphasis supplied by A.G. 
 
Such a test had been satisfied in the earlier Case 53/80 Officier Van Justitie v. 



Kaasfabriek Eyssen, [FN18] where serious doubts as to the risk of the 
consumption of products containing nisin had led to investigations by the Food 
and Agricultural Organisation and the World Health Organisation. The risk was 
not simply in relation to cheese but in relation to global quantities likely to be 
ingested from all sources even though the studies had not 'enabled absolutely 
certain conclusions to be drawn regarding the maximum quantity of nisin which a 
person may consume daily without serious risk to his health.' [FN19] There was 
sufficient doubt about the substance to justify different rules in the member-
States, and, in the instant case, to justify the prohibition on the addition of nisin to 
home-produced or imported processed cheese. 
 
FN18 [1981] E.C.R. 409, [1982] 2 C.M.L.R. 20. 
 
FN19 Emphasis supplied by A.G. 
 
Similarly, in Case 97/83 Melkunie, [FN20] the Court stated that: 'It appears first of 
all from the documents before the Court that the presence of active coliform 
bacteria in a milk product means that there is a risk of pathogenic micro-
organisms being present and is therefore a direct indication that the product may 
be a source of real danger to human health.' [FN21] In those circumstances rules 
adopted in member-States which lay down a maximum limit were justified even if 
it could be said that the micro-organisms were present in a quantity which 
constituted a risk 'merely to the health of some, particularly sensitive consumers' 
(paragraph 18). 
 
FN20 [1984] E.C.R. 2367, [1986] 2 C.M.L.R. 318 At Para. [15]. 
 
FN21 Emphasis supplied by A.G. 
 
Again, in Case 94/83 Officer Van Justitie v. Heijn, [FN22] the Court proceeded on 
the basis that: 'It is not disputed that pesticides constitute a major risk to human 
and animal health'. Council Directive 76/895 of 23 November 1976 [FN23] 
confirmed this: 'Pesticides do not have only a favourable effect on plant 
production, since they are generally toxic substances or preparations with 
dangerous side effects' (fifth recital). Hence since quantitites absorbed could not 
be predicted and since conditions vary from member-State to member-State, 
national restrictions could be justified in the interests of protecting health. In both 
that judgment and in Case 54/85 Ministere Public v. Mirepoix [FN24] the Court 
stressed the importance of reviewing restrictions adopted in the light of 
subsequent scientific research. 
 
FN22 [1984] E.C.R. 3263 At 3279. 
 
FN23 [1976] O.J. L340/26. 
 
FN24 [1987] 2 C.M.L.R. 44. 



 
More recently, in Muller [FN25] it was accepted that even if the substance in 
issue was not harmful in itself there was a threshold of absorption beyond which 
a risk arose, so that restrictions necessary to protect public health could be 
imposed nationally, taking account *796 of local eating habits but also taking 
account of international scientific research particularly that of the Community 
committees. In Case 247/84 Motte [FN26] the Court accepted, as it had done 
previously, that national authorities are not barred from requiring a prior 
authorisation for importation merely because use of the product is authorised in 
the exporting State. Yet, it was held, member-States must authorise colouring 
matter if that corresponds to a real need in the light of the eating habits in the 
importing member-State and of health risks assessed in the light of current 
international scientific research and particularly of the relevant Community 
committees. 
 
FN25 [1987] 2 C.M.L.R. 469. 
 
FN26 [1985] E.C.R. 3887, [1987] 1 C.M.L.R. 563. 
 
Thus, the factors which the Federal Republic points to are largely legitimate 
factors--the need to avoid excessive use of additives, the risk of the interaction of 
one other additive with others and with alcohol, the cumulative effect, the risk of 
allergy. I say 'largely' because at times the argument goes too far. It seems to me 
disproportionate to seek to justify rules which exclude the whole of society from 
beer other than nationally-produced beer because some additives may consider 
a risk for a person who drinks in excess of 1,000 litres of beer a year or for an 
alcoholic already suffering form cirrhosis of the liver. Accepting that such persons 
may need protection there are other ways of achieving it, medical advice as to 
quantum and self-restraint to name only two. 
The question remains, however, whether the Federal Republic's case for a 
blanket ban on additives in beer imported from other member-States measures 
up to the necessary tests. There is produced the evidence of scientific experts to 
support the Government's case which insists on the importance of restraining 
additives in respect of which safety cannot be guaranteed; it stresses the 
inherent dangers of the interaction of one additive with others and the possible 
dangers to those who are allergic to such additives. This evidence taken overall 
is, however, by no means uncontested. The Commission's experts conclude that 
the theoretical risk in the Federal Republic is not substantially greater than that in 
Belgium, Denmark and Ireland where beer consumption is almost 80 per cent. as 
high as in Germany and where additives are accepted; the hypersensitivity risk is 
less than that suggested by the Government's experts and can to some extent be 
avoided by adequate labelling. There is no greater risk of interaction between 
additives than between other items of nutrition. Moreover, it is stressed that 
scientific research into the effect of additives is at least as extensive and perhaps 
more extensive than that undertaken in regard to health risks from other food 
constituents. 



At the end of the day, however, it seems to me that the case has to be judged not 
on generalities and broad statements of principle *797 but on the concrete factual 
material produced. The starting point is that none of the additives authorised for 
use in other member-States is said to be harmful in itself nor is it said that any 
beer brewed in other member-States is in itself harmful, leaving aside the effect 
of alcohol. There is no real evidence that the additives in themselves have been 
shown to interact adversely or that they are subject to suspicion based on 
concrete evidence. Nor is there any convincing evidence to show that the 
quantities of each additive likely to be ingested through imported beer are such 
that, taken with additives in other foods, a real risk to health is created by the 
acceptable daily intake (ADI) of each additive being exceeded. In my opinion, the 
Federal Republic dismisses too readily and without producing satisfactory 
reasons the system of ADIs accepted by the Commission and internationally in 
respect of some if not all of the additives. It is plain that these ADIs do not 
guarantee absolute safety, as the Commission's witness accepted, since humans 
are different from animals used in the laboratory tests and the ADIs do not 
necessarily reflect varying local conditions or personal habits; yet it is difficult to 
reject the scientific evidence that 1 per cent. of the 'no effect level' of ingestion for 
laboratory animals is an acceptable figure for human ingestion giving an 
adequate safety margin, particularly if the Commission is right in saying that ADIs 
do take account, even to some extent, of accumulation and of the interaction of 
various additives. The Commission recognises that this ADI has to be examined 
in relation to all sources of ingestion and that a member-State may allocate the 
maximum quantity of each additive allowed in each foodstuff so as to ensure as 
far as possible that the ADI or other limits accepted where such ADIs do not exist 
at the international level, are not exceeded. That still does not in the 
Commission's view justify an absolute ban of all additives especially when it is 
not shown that likely dietary patterns will lead to an excess. Even less is it so, in 
my opinion, if, as is argued in relation to consumer protection, habits in the 
Federal Republic are so entrenched that there will be consumer resistance to 
beer with additives so that the amount consumed will be small or at least not 
predictably large. 
The specific additives authorised for beer in other member-States have been set 
out in a schedule in answer to a question from the Court. Of the 27 listed, all but 
7 specific ones (and three cellulose derivatives forming part of an eighth group) 
are authorised for use in some foodstuffs in the Federal Republic, but banned 
totally for beer. Thus: item 1, ascorbates, used as antioxidants in the brewing of 
beer, are authorised in Germany for use in certain kinds of cheese, powdered 
milk and other food products; item 3, a colouring agent, is authorised for use in 
puddings or sweets; item 9, tannic acid, is authorised for fruit juices, jams and 
wines; item 12, gum arabic, is allowed in chewing gum, cheese preparation, 
mixed dairy *798 products, wine and other foodstuffs; item 14, carrageen, is 
authorised for use in edible ices, cheese preparations and mixed dairy products, 
fruit juices and wine; item 21, saccharin, is authorised for a number of drinks 
including top-fermented Einfachbier, as a result of section 9(11) of the BSG and 
the ZZulV despite the scientific reserve which is expressed about its use in other 



countries. All of these and others are excluded from beer, save as to saccharin in 
the limited way mentioned, though they can be used in other foodstuffs and at 
least six individual items in that list may be used in wine-making. 
Others on the list are apparently very little used, such as item 5, calcium 
disodium EDTA (authorised in Denmark); item 8, ferrous sulphate (used in the 
Benelux countries and said to be of no health concern). 
There may well be others where there is ground for refusing their use in beer. 
Thus some doubt may exist as to glycyrrhizin (item 11), reductones (item 20), 
potassium bromate (item 4), unless, as the Commission's experts Dalgliesh and 
Gry say, it is converted into bromide in the course of brewing and gibberellic acid 
(item 10) as to which the parties are at issue and which may well be largely 
eliminated in the brewing process in any event. 
I do not deal with these specific items, and the evidence relating to them, in 
further detail, partly because it is available to the Court in the schedule, and 
partly because it does not seem to me to be appropriate in this case for the Court 
to rule on specific additives. The case has not proceeded in that way. The 
question is whether the overall ban in the LMBG has been shown to be justified 
for the protection of health. 
Obviously the protection of health by the control of additives is important and, in 
the absence of Community rules, has to be dealt with by the member-States in 
the light of conditions prevailing in each State. To give any meaning at all to the 
free movement of goods, however, there must be some solid justification for 
restrictions adopted in respect of specific additives. The slogan 'everything can 
be banned in beer until it is cleared and shown to be harmless both in itself and 
in relation to other substances ingested' in my view goes too far. Without some 
real ground for suspicion that is not a valid exercise of the discretion which the 
Court has recognised member-States to have. The onus is on the Federal 
Republic to show that the ban on each item used is justified rather than on the 
Commission to prove that each beer made in other member-States is totally 
harmless, or that the additives which they contain are indispensable for 
technological reasons. 
In this case it seems to me that there really has not been such an item-by-item 
examination, not least since no detailed subordinate *799 legislation has been 
made in respect of beer as it has been in respect of many other foodstuffs and 
wine. 
On the evidence, accordingly, I do not consider that the Federal Republic has 
made out on solid grounds the 'serious risk' or 'real danger' to public health which 
justifies this absolute restriction; the generalised arguments as to the need to 
limit additives do not, in my opinion, makes out even a prima facie case, when as 
the Court has so often stressed, the restriction must be seen in the light of the 
principle of the free movement of goods. Moreover, although the Court has 
already said that the need for member-States to co-operate in order to facilitate 
frontier checks, and to have regard to certificates of inspection from other 
member-States, does not prevent a member-State from laying down its own 
legislation to protect public health (see e.g. Melkunie, paragraph 14), it seems to 
me that in deciding whether such a blanket restriction can really be necessary 



some regard must be had (a) to the standards accepted in other member-States, 
where substantial amounts of beer are traditionally consumed without any solid 
evidence of damage to health through the kind of additives there authorised, and 
(b) to what is regarded as tolerable by the Community's committees on food and 
by other international health organisations. This does not mean that the say-so of 
the exporting State is final; it merely means that it should be taken into account. 
Nor does it mean, as the Federal Republic argues in terrorem, that if an additive 
is used in one member-State it must be accepted everywhere so that the number 
of additives in the German diet would extend to thousands or that the lowest 
standards in the Community must be applied in each member-State. What it 
means is that each additive must be looked at, both separately and in 
combination, rather than an absolute block being imposed on an a priori, 
theoretical basis. Whether a restriction in the importing State can be justified in 
respect of specific additives on the ground of their potential harmfulness, or 
because it can be shown affirmatively that, combined with other foods, the ADI of 
a particular additive is likely to cause harm, is a different question which I do not 
consider falls to be dealt with in the present case. 
Even if there were a prima facie case for this overall ban, which I do not consider 
that there is, it seems to me that on the evidence as a whole, and not least the 
fact that no effort has been made in subordinate legislation to curb specific 
additives for good reason, this ban is, and certainly has not been shown by the 
Federal Republic not to be, a disguised restriction on trade or arbitrary 
discrimination within the meaning of Article 36. 
I do not accept the arguments based on existing Council Directives, that of 23 
October 1962 on colouring matters [FN27]; *800 64/54/EEC of 5 November 1963 
on preservatives [FN28]; 70/357/EEC of 13 July 1970 on antioxidants [FN29]; or 
74/329/EEC of 18 June 1974 on emulsifiers, thickeners and gelling agents 
[FN30] under which member-States are obliged to prohibit the use of additives 
not included in the lists annexed, and under which the use of any listed additive 
may not be prohibited altogether, though a member-State may not be obliged to 
permit its use in all foodstuffs. It is right that these leave some discretion to 
member-States; it must, however, be exercised in the way laid down by the 
Treaty and the Court's judgments. It is also right that further steps by the 
Community are contemplated. The Court's judgment, however, cannot await that 
further harmonisation. The present issue has to be decided as the law now 
stands. I do not consider these directives assist the Federal Republic's case. 
 
FN27 [1959-62] O.J. Spec.Ed. 279. 
 
FN28 [1963-64] O.J. Spec.Ed. 99. 
 
FN29 [1970] O.J. Spec.Ed. 429. 
 
FN30 [1974] O.J. L189/1. 
 
Accordingly, in my view, the Commission is entitled 



(a) to a declaration that by prohibiting the marketing of beer lawfully produced 
and marketed in another member-State, unless that beer complies with sections 
9 and 10 of the Biersteuergesetz, and (if the Court accepts that the issue arises, 
as in the circumstances I think it would be right to do) in maintaining in relation to 
beer the absolute prohibition on additives contained in the Lebensmittel- und 
Bedarfsgegenständegesetz, the Federal Republic of Germany has failed to fulfil 
its obligations under Article 30 of the EEC Treaty, and 
(b) to its costs of these proceedings. 
 
JUDGMENT 
 
[1] By an application lodged at the Court Registry on 6 July 1984, the 
Commission of the European Communities has brought an action under Article 
169 EEC for a declaration that, by prohibiting the marketing of beers lawfully 
manufactured and marketed in another member-State if they do not comply with 
sections 9 and 10 of the Biersteuergesetz (Beer Duty Act of 14 March 1952 
[FN31]), the Federal Republic of Germany has failed to fulfil its obligations under 
Article 30 EEC. 
 
FN31 [1952] I Bgb1. 149. 
 
[2] Reference is made to the Report for the Hearing for the facts of the case, the 
course of the procedure and the arguments of the parties, which are mentioned 
or discussed hereinafter only in so far as is necessary for the reasoning of the 
Court. 
 
*801 The applicable law 
 
[3] In the course of the proceedings before the Court, the German Government 
gave the following account of its legislation on beer, which was not contested by 
the Commission and is to be accepted for the purposes of these proceedings. 
[4] As far as the present proceedings are concerned, the Biersteuergesetz 
comprises, on the one hand, manufacturing rules which apply as such only to 
breweries in the Federal Republic of Germany and, on the other, rules on the 
utilisation of the designation 'Bier' (beer), which apply both to beer brewed in the 
Federal Republic of Germany and to imported beer. 
[5] The rules governing the manufacture of beer are set out in section 9 of the 
Biersteuergesetz. Section 9(1) provides that bottom-fermented beers may be 
manufactured only from malted barley, hops, yeast and water. Section 9(2) lays 
down the same requirements with regard to the manufacture of top-fermented 
beer but authorises the use of other malts, technically pure cane sugar, beet 
sugar or invert sugar and glucose and colourants obtained from those sugars. 
Section 9(3) states that malt means any cereal artificially germinated. It must be 
noted in that connection that under section 17(4) of the 
Durchführungsbestimmungen zum Biersteuergesetz (Implementing Provisions to 
the Biersteuergesetz) of 14 March 1952 [FN32] rice, maize and sorghum are not 



treated as cereals for the purposes of section 9(3) of the Biersteuergesetz. Under 
section 9(7) of the Biersteuergesetz, derogations from the manufacturing rules 
laid down in section 9(1) and (2) may be granted on application in specific cases 
in respect of the manufacture of special beers, beer intended for export or beer 
intended for scientific experiments. In addition under section 9(8), section 9(1) 
and (2) does not apply to breweries making beer for consumption on their 
premises (Hausbrauer). Under section 18(1)(1) of the Biersteuergesetz fines may 
be imposed for contraventions of the manufacturing rules set out in section 9. 
 
FN32 [1952] I Bgb1. 153. 
 
[6] The rules on the commercial utilisation of the designation 'Bier' are set out in 
section 10 of the Biersteuergesetz. Under that provision only fermented 
beverages satisfying the requirements set out in section 9(1), (2), (4), (5) and (6) 
of the Biersteuergesetz may be marketed under the designation 'Bier'-- standing 
alone or as part of a compound designation--or under other designations, or with 
pictorial representations, giving the impression that the beverage in question is 
beer. Section 10 of the Biersteuergesetz entails merely a partial prohibition on 
marketing in so far as beverages not manufactured in conformity with the 
aforementioned manufacturing rules may be sold under other designations 
provided that those designations do not offend against the restrictions laid *802 
down in that provision. Contraventions of the rules on designation may give rise 
to a fine under section 18(1)(4) of the Biersteuergesetz. 
[7] Imports into the Federal Republic of Germany of beers containing additives 
will also be confronted by the absolute prohibition on marketing in section 
11(1)(2) of the Gesetz über den Verkehr mit Lebensmitteln, Tabakerzeugnissen, 
kosmetischen Mitteln und sonstigen Bedarfsgegenständen (Act on Foodstuffs, 
Tobacco Products, Cosmetics and other Consumer Goods), hereinafter referred 
to as the 'Foodstuffs Act', of 15 August 1974 [FN33]). 
 
FN33 [1974] I Bgb1. 1945. 
 
[8] Under the Foodstuffs Act, which is based on considerations of preventive 
health protection, all additives are in principle prohibited, unless they have been 
authorised. Section 2 of the Act defines additives as 'substances which are 
intended to be added to foodstuffs in order to alter their characteristics or to give 
them specific properties or produce specific effects'. It does not cover 
'substances which are of natural origin or are chemically identical to natural 
substances and which, according to general trade usage, are mainly used on 
account of their nutritional, olfactory or gustatory value or as stimulants, and 
drinking and table water'. 
[9] Section 11(1)(1) of the Foodstuffs Act prohibits the use of unauthorised 
additives, whether pure or mixed with other substances, for the manufacture or 
processing by way of trade of foodstuffs intended to be marketed. Section 
11(2)(1) and section 11(3) provide that that prohibition does not cover processing 
aids or enzymes. Section 11(2)(1) defines processing aids as 'additives which 



are eliminated from the foodstuff altogether or to such an extent that they ... are 
present in the product for sale to the consumer ... only as technically unavoidable 
and technologically insignificant residues in amounts which are negligible from 
the point of view of health, odour and taste'. 
[10] Section 11(1)(2) of the Foodstuffs Act prohibits the marketing by way of 
trade of products manufactured or processed in contravention of section 11(1)(1) 
or not conforming with a regulation issued pursuant to section 12(1). Under 
section 12(1) a ministerial regulation approved by the Bundesrat may authorise 
the use of certain additives for general use, for use in specific foodstuffs or for 
specific applications provided that it is compatible with consumer protection from 
the point of view of technological, nutritional and dietary requirements. The 
relevant authorisations are set out in the annexes to the Verordnung über die 
Zulassung von Zusatzstoffen zu Lebensmitteln (Regulation on the authorisation 
of additives in foodstuffs) of 22 December 1981, [FN34] hereinafter referred to as 
'the Regulation on Additives'. 
 
FN34 [1981] I Bgb1. 1633 *803 . 
 
[11] As a foodstuff, beer is subject to the legislation on additives, but it is 
governed by special rules. The rules on manufacture in section 9 of the 
Biersteuergesetz preclude the use of any substances, including additives, other 
than those listed therein. As a result, those rules constitute specific provisions on 
additives within the meaning of section 1(3) of the Regulation on Additives. That 
section provides that the Regulation on Additives is to be without prejudice to any 
contrary provisions prohibiting, restricting or authorising the use of additives in 
particular foodstuffs. In this way, additives authorised for general use or for 
specific uses in the annexes to the Regulation on Additives may not be used in 
the manufacture of beer. However, that exception applies only to substances 
which are additives within the meaning of the Foodstuffs Act and whose use is 
not covered by an exception laid down in the Foodstuffs Act itself, which was 
enacted after the Biersteuergesetz. Consequently, the prohibition on the use of 
additives in beer does not cover processing aids or enzymes. 
[12] As a result, section 11(1)(2) of the Foodstuffs Act, in conjunction with section 
9 of the Biersteuergesetz, has the effect of prohibiting the importation into the 
Federal Republic of Germany of beers containing substances covered by the ban 
on the use of additives laid down by section 11(1)(1) of the Foodstuffs Act. 
 
The subject-matter of the proceedings 
 
[13] It must first be established whether the proceedings are limited to the 
prohibition of the marketing under the designation 'Bier' of beer manufactured in 
other member-States in accordance with rules inconsistent with section 9 of the 
Biersteuergesetz or whether they extend to the ban on the importation of beer 
containing additives which are authorised in the member-State of origin but 
prohibited in the Federal Republic of Germany. 
[14] In its letter giving the Federal Republic of Germany formal notice, the 



Commission's objections were directed against sections 9 and 10 of the 
Biersteuergesetz in so far as they precluded the importation into the Federal 
Republic of Germany of beers which, although lawfully manufactured in other 
member-States, had not been brewed in conformity with the rules applicable in 
the Federal Republic of Germany. The Commission took the view that that 
marketing prohibition could not be justified on grounds of the public interest 
relating to the protection of consumers or the safeguarding of public health. 
[15] In its reply to that letter the German Government argued that the 
Reinheitsgebot was vital in order to safeguard public health: if beer was 
manufactured using only the raw materials listed in section 9 of the 
Biersteuergesetz the use of additives could be avoided. In a supplementary letter 
dated 15 December 1982 to a Member of the Commission, the German 
Government repeated *804 that argument and made it clear that the requirement 
to use only the raw materials listed in section 9 of the Biersteuergesetz included 
the prohibition of the use of additives, which was designed to protect public 
health. 
[16] In its reasoned opinion the Commission adhered to its point of view. It 
considered that the fact that beer brewed according to the German tradition of 
the Reinheitsgebot could be manufactured without additives did not signify 
generally that there was no technological necessity for the use of additives in 
beer brewed according to other traditions or using other raw materials. The 
question of the technological necessity for the use of additives could be decided 
only in the light of the manufacturing methods employed and in relation to 
specific additives. 
[17] In its reply to the reasoned opinion the German Government reiterated its 
arguments relating to preventive health protection which, in its view, justified the 
provision in sections 9 and 10 of the Biersteuergesetz. However, it did not 
elucidate the exact scope of that legislation or its relationship with the rules on 
additives. 
[18] In the statement of the grounds it relies on in its application, the Commission 
complains of the barriers to imports resulting from the application of the 
Biersteuergesetz to beers manufactured in other member-States from other raw 
materials or using additives authorised in those States. 
[19] It was only when it submitted its defence that the German Government 
stated that the rules on the purity of beer were contained in two separate but 
complementary pieces of legislation, and provided the description of its 
legislation which is given above. 
[20] In its reply the Commission set out its separate objections to the rules on 
designation in section 10 of the Biersteuergesetz and to the absolute ban on 
additives in beer. In the Commission's view, the German Government's 
comprehensive description of the applicable law does not fundamentally alter the 
facts underlying this case. The Commission stresses that its application is not 
aimed exclusively at sections 9 and 10 of the Biersteuergesetz but generally at 
the prohibition on the marketing of beer from other member-States which does 
not satisfy the manufacturing criteria set out in those provisions. In its opinion, 
the precise statutory basis for that prohibition is of no importance. 



[21] In those circumstances there are two reasons why it must be considered that 
the application is directed both against the prohibition on the marketing under the 
designation 'Bier' of beers manufactured in other member-States in accordance 
with rules not corresponding to those in section 9 of the Biersteuergesetz, and 
against the prohibition on the importation of beers containing additives whose 
use is authorised in the member-State of origin but forbidden in the Federal 
Republic of Germany. 
*805 [22] In the first place, the Commission identified the substance of the 
infringement from the outset in so far as from the beginning of the pre-litigation 
procedure it challenged the prohibition on marketing beer imported into the 
Federal Republic of Germany from other member-States which is not brewed in 
accordance with the rules in force in the Federal Republic of Germany. It referred 
to section 9 of the Biersteuergesetz only in order to specify those rules more 
precisely. As the German Government stated, the scope of section 9 is not 
restricted to raw materials but also covers additives. Besides, the arguments 
developed by the Commission during the pre-litigation procedure to the effect 
that an absolute ban on additives is inappropriate show that it intended its action 
to cover that prohibition. 
[23] In the second place, it must be observed that, from the start of the 
procedure, the German Government itself raised in its defence mainly arguments 
concerning additives and the protection of public health, which shows that it 
understood and acknowledged that the subject-matter of the proceedings also 
covered the absolute ban on the use of additives and makes it clear that it has 
not been denied the right to a fair hearing in that respect. 
 
The prohibition on the marketing under the designation 'Bier' of beers not 
complying with the requirements of section 9 of the Biersteuergesetz 
 
[24] It must be noted in the first place that the provision on the manufacture of 
beer set out in section 9 of the Biersteuergesetz cannot in itself constitute a 
measure having an equivalent effect to a quantitative restriction on imports 
contrary to Article 30 EEC, since it applies only to breweries in the Federal 
Republic of Germany. Section 9 of the Biersteuergesetz is at issue in this case 
only in so far as section 10 of that Act, which covers both products imported from 
other member-States and products manufactured in Germany, refers thereto in 
order to determine the beverages which may be marketed under the designation 
'Bier'. 
[25] As far as those rules on designation are concerned, the Commission 
concedes that as long as harmonisation has not been achieved at Community 
level the member-States have the power in principle to lay down rules governing 
the manufacture, the composition and the marketing of beverages. It stresses, 
however, that rules which, like section 10 of the Biersteuergesetz, prohibit the 
use of a generic designation for the marketing of products manufactured partly 
from raw materials, such as rice and maize, other than those whose use is 
prescribed in the national territory are contrary to Community law. In any event, 
such rules go beyond what is necessary in order to protect the German 



consumer, since that could be done simply by means of labelling or notices. *806 
Those rules therefore constitute an impediment to trade contrary to Article 30 
EEC. 
[26] The German Government has first sought to justify its rules on public health 
grounds. It maintains that the use of raw materials other than those permitted by 
section 9 of the Biersteuergesetz would inevitably entail the use of additives. 
However, at the hearing the German Government conceded that section 10 of 
the Biersteuergesetz, which is merely a rule on designation, was exclusively 
intended to protect consumers. In its view, consumers associate the designation 
'Bier' with a beverage manufactured from only the raw materials listed in section 
9 of the Biersteuergesetz. Consequently, it is necessary to prevent them from 
being misled as to the nature of the product by being led to believe that a 
beverage called 'Bier' complies with the Reinheitsgebot when that is not the 
case. The German Government maintains that its rules are not protectionist in 
aim. It stresses in that regard that the raw materials whose use is specified in 
section 9(1) and (2) of the Biersteuergesetz are not necessarily of national origin. 
Any trader marketing products satisfying the prescribed rules is free to use the 
designation 'Bier' and those rules can readily be complied with outside the 
Federal Republic of Germany. 
[27] According to a consistent line of decisions of the Court (above all, the 
judgment in Case 8/74, Procureur du Roi v. Dassonville [FN35]) the prohibition of 
measures having an effect equivalent to quantitative restrictions under Article 30 
EEC covers 'all trading rules enacted by member-States which are capable of 
hindering, directly or indirectly, actually or potentially, intra-Community trade'. 
 
FN35 [1974] E.C.R. 837, [1974] 2 C.M.L.R. 436. 
 
[28] The Court has also consistently held (in particular in Case 120/78, Rewe-
Zentral AG v. Bundesmonopolverwaltung, [FN36] and in Case 261/82, Walter 
Rau Lebensmittelwerke v. de Smedt [FN37]) that 'in the absence of common 
rules relating to the marketing of the products concerned, obstacles to free 
movement within the Community resulting from disparities between the national 
laws must be accepted in so far as such rules, applicable to domestic and to 
imported products without distinction, may be recognised as being necessary in 
order to satisfy mandatory requirements relating inter alia to consumer 
protection. It is also necessary for such rules to be proportionate to the aim in 
view. If a member-State has a choice between various measures to attain the 
same objective it should choose the means which least restricts the free 
movement of goods.' 
 
FN36 [1979] E.C.R. 649, [1979] 3 C.M.L.R. 494. 
 
FN37 [1982] E.C.R. 3961, [1983] 2 C.M.L.R. 496. 
 
[29] It is not contested that the application of section 10 of the Biersteuergesetz 
to beers from other member-States in whose *807 manufacture raw materials 



other than malted barley have been lawfully used, in particular rice and maize, is 
liable to constitute an obstacle to their importation into the Federal Republic of 
Germany. 
[30] Accordingly, it must be established whether the application of that provision 
may be justified by imperative requirements relating to consumer protection. 
[31] The German Government's argument that section 10 of the Biersteuergesetz 
is essential in order to protect German consumers because, in their minds, the 
designation 'Bier' is inseparably linked to the beverage manufactured solely from 
the ingredients laid down in section 9 of the Biersteuergesetz must be rejected. 
[32] Firstly, consumers' conceptions which vary from one member-State to the 
other are also likely to evolve in the course of time within a member-State. The 
establishment of the Common Market is, it should be added, one of the factors 
that may play a major contributory rôle in that development. Whereas rules 
protecting consumers against misleading practices enable such a development 
to be taken into account, legislation of the kind contained in section 10 of the 
Biersteuergesetz prevents it from taking place. As the Court has already held in 
another context (Case 170/78, E.C. Commission v. United Kingdom [FN38]), the 
legislation of a member-State must not 'crystallise given consumer habits so as 
to consolidate an advantage acquired by national industries concerned to comply 
with them.' 
 
FN38 [1980] E.C.R. 417, [1980] 1 C.M.L.R. 716. 
 
[33] Secondly, in the other member-States of the Community the designations 
corresponding to the German designation 'Bier' are generic designations for a 
fermented beverage manufactured from malted barley, whether malted barley on 
its own or with the addition of rice or maize. The same approach is taken in 
Community law as can be seen from heading 22.03 of the Common Customs 
Tariff. The German legislature itself utilises the designation 'Bier' in that way in 
section 9(7) and (8) of the Biersteuergesetz in order to refer to beverages not 
complying with the manufacturing rules laid down in section 9(1) and (2). 
[34] The German designation 'Bier' and its equivalents in the languages of the 
other member-States of the Community may therefore not be restricted to beers 
manufactured in accordance with the rules in force in the Federal Republic of 
Germany. 
[35] It is admittedly legitimate to seek to enable consumers who attribute specific 
qualities to beers manufactured from particular raw materials to make their 
choice in the light of that consideration. However, as the Court has already 
emphasised (Case 193/80, E.C. Commission v. Italy [FN39]), that possibility may 
be ensured by means which do not prevent the importation of products which 
have been lawfully manufactured and marketed in other member-States and, 
*808 in particular, 'by the compulsory affixing of suitable labels giving the nature 
of the product sold'. By indicating the raw materials utilised in the manufacture of 
beer 'such a course would enable the consumer to make his choice in full 
knowledge of the facts and would guarantee transparency in trading and in offers 
to the public'. It must be added that such a system of mandatory consumer 



information must not entail negative assessments for beers not complying with 
the requirements of section 9 of the Biersteuergesetz. 
 
FN39 [1981] E.C.R. 3019. 
 
[36] Contrary to the German Government's view, such a system of consumer 
information may operate perfectly well even in the case of a product which, like 
beer, is not necessarily supplied to consumers in bottles or in cans capable of 
bearing the appropriate details. That is borne out, once again, by the German 
legislation itself. Section 26(1) and (2) of the aforementioned regulation 
implementing the Biersteuergesetz provides for a system of consumer 
information in respect of certain beers, even where those beers are sold on 
draught, when the requisite information must appear on the casks or the beer 
taps. 
[37] It follows from the foregoing that by applying the rules on designation in 
section 10 of the Biersteuergesetz to beers imported from other member-States 
which were manufactured and marketed lawfully in those States the Federal 
Republic of Germany has failed to fulfil its obligations under Article 30 EEC. 
 
The absolute ban on the marketing of beers containing additives 
 
[38] In the Commission's opinion the absolute ban on the marketing of beers 
containing additives cannot be justified on public-health grounds. It maintains that 
the other member-States control very strictly the utilisation of additives in 
foodstuffs and do not authorise the use of any given additive until thorough tests 
have established that it is harmless. In the Commission's view, there should be a 
presumption that beers manufactured in other member-States which contain 
additives authorised there represent no danger to public health. The Commission 
argues that if the Federal Republic of Germany wishes to oppose the importation 
of such beers then it bears the onus of proving that such beers are a danger to 
public health. The Commission considers that in this case that burden of proof 
has not been discharged. In any event, the rules on additives applying to beer in 
the Federal Republic of Germany are disproportionate in so far as they 
completely preclude the use of additives whereas the rules for other beverages, 
such as soft drinks, are much more flexible. 
[39] For its part, the German Government considers that in view of the dangers 
resulting from the utilisation of additives whose long-term effects are not yet 
known and in particular of the risks resulting from the accumulation of additives in 
the organism and *809 their interaction with other substances, such as alcohol, it 
is necessary to minimise the quantity of additives ingested. Since beer is a 
foodstuff of which large quantities are consumed in Germany, the German 
Government considers that it is particularly desirable to prohibit the use of any 
additive in its manufacture, especially in so far as the use of additives is not 
technologically necessary and can be avoided if only the ingredients laid down in 
the Biersteuergesetz are used. In those circumstances, the German rules on 
additives in beer are fully justified by the need to safeguard public health and do 



not infringe the principle of proportionality. 
[40] It is not contested that the prohibition on the marketing of beers containing 
additives constitutes a barrier to the importation from other member-States of 
beers containing additives authorised in those States, and is to that extent 
covered by Article 30 EEC. However, it must be ascertained whether it is 
possible to justify that prohibition under Article 36 of the Treaty on grounds of 
the protection of human health. 
[41] The Court has consistently held (in particular in Case 174/82, Criminal 
Proceedings against Sandoz BV [FN40]) that 'in so far as there are uncertainties 
at the present state of scientific research it is for the member-States, in the 
absence of harmonisation, to decide what degree of protection of the health and 
life of humans they intend to assure, having regard however to the requirements 
of the free movement of goods within the Community'. 
 
FN40 [1983] E.C.R. 2445, [1984] 3 C.M.L.R. 43. 
 
[42] As may also be seen from the decision of the Court (and especially the 
Sandoz case, cited above, in Case 247/84, Motte, [FN41] and in Case 304/84, 
Ministere Public v. Muller [FN42]), in such circumstances Community law does 
not preclude the adoption by the member-States of legislation whereby the use of 
additives is subjected to prior authorisation granted by a measure of general 
application for specific additives, in respect of all products, for certain products 
only or for certain uses. Such legislation meets a genuine need of health policy, 
namely that of restricting the uncontrolled consumption of food additives. 
 
FN41 [1985] E.C.R. 3887, [1987] 1 C.M.L.R. 663. 
 
FN42 [1987] 2 C.M.L.R. 469. 
 
[43] However, the application to imported products of prohibitions on marketing 
products containing additives which are authorised in the member-State of 
production but prohibited in the member-State of importation is permissible only 
in so far as it complies with the requirements of Article 36 of the Treaty as it has 
been interpreted by the Court. 
[44] It must be borne in mind, in the first place, that in its judgments in Sandoz, 
Motte and Muller, the Court inferred from the principle of proportionality 
underlying the last sentence *810 of Article 36 of the Treaty that prohibitions on 
the marketing of products containing additives authorised in the member-State of 
production but prohibited in the member-State of importation must be restricted 
to what is actually necessary to secure the protection of public health. The Court 
also concluded that the use of a specific additive which is authorised in another 
member-State must be authorised in the case of a product imported from that 
member-State where, in view, on the one hand, of the findings of international 
scientific research, and in particular of the work of the Community's Scientific 
Committee for Food, the Codex Alimentarius Committee of the Food and 
Agriculture Organisation of the United Nations (FAO) and the World Health 



Organisation, and, on the other hand, of the eating habits prevailing in the 
importing member-State, the additive in question does not present a risk to public 
health and meets a real need, especially a technical one. 
[45] Secondly, it should be remembered that, as the Court held in Muller, by 
virtue of the principle of proportionality, traders must also be able to apply, under 
a procedure which is easily accessible to them and can be concluded within a 
reasonable time, for the use of specific additives to be authorised by a measure 
of general application. 
[46] It should be pointed out that it must be open to traders to challenge before 
the courts an unjustified failure to grant authorisation. Without prejudice to the 
right of the competent national authorities of the importing member-State to ask 
traders to produce the information in their possession which may be useful for 
the purpose of assessing the facts, it is for those authorities to demonstrate, as 
the Court held in Muller, that the prohibition is justified on grounds relating to the 
protection of the health of its population. 
[47] It must be observed that the German rules on additives applicable to beer 
result in the exclusion of all the additives authorised in the other member-States 
and not the exclusion of just some of them for which there is concrete justification 
by reason of the risks which they involve in view of the eating habits of the 
German population; moreover those rules do not lay down any procedure 
whereby traders can obtain authorisation for the use of a specific additive in the 
manufacture of beer by means of a measure of general application. 
[48] As regards more specifically the harmfulness of additives, the German 
Government, citing experts' reports, has referred to the risks inherent in the 
ingestion of additives in general. It maintains that it is important, for reasons of 
general preventive health protection, to minimise the quantity of additives 
ingested, and that it is particularly advisable to prohibit altogether their use *811 
in the manufacture of beer, a foodstuff consumed in considerable quantities by 
the German population. 
[49] However, it appears from the tables of additives authorised for use in the 
various foodstuffs submitted by the German Government itself that some of the 
additives authorised in other member-States for use in the manufacture of beer 
are also authorised under the German rules, in particular the Regulation on 
Additives, for use in the manufacture of all, or virtually all, beverages. Mere 
reference to the potential risks of the ingestion of additives in general and to the 
fact that beer is a foodstuff consumed in large quantities does not suffice to 
justify the imposition of stricter rules in the case of beer. 
[50] As regards the need, and in particular the technological need, for additives, 
the German Government argues that there is no need for additives if beer is 
manufactured in accordance with the requirements of section 9 of the 
Biersteuergesetz. 
[51] It must be emphasised that mere reference to the fact that beer can be 
manufactured without additives if it is made from only the raw materials 
prescribed in the Federal Republic of Germany does not suffice to preclude the 
possibility that some additives may meet a technological need. Such an 
interpretation of the concept of technological need, which results in favouring 



national production methods, constitutes a disguised means of restricting trade 
between member-States. 
[52] The concept of technological need must be assessed in the light of the raw 
materials utilised and bearing in mind the assessment made by the authorities of 
the member-State where the product was lawfully manufactured and marketed. 
Account must also be taken of the findings of international scientific research and 
in particular the work of the Community's Scientific Committee for Food, the 
Codex Alimentarius Committee of the FAO and the World Health Organisation. 
[53] Consequently, in so far as the German rules on additives in beer entail a 
general ban on additives, their application to beers imported from other member-
States is contrary to the requirements of Community law as laid down in the case 
law of the Court, since that prohibition is contrary to the principle of 
proportionality and is therefore not covered by the exception provided for in 
Article 36 of the EEC Treaty. 
[54] In view of the foregoing considerations it must be held that by prohibiting the 
marketing of beers lawfully manufactured and marketed in another member-State 
if they do not comply with sections 9 and 10 of the Biersteuergesetz, the Federal 
Republic of Germany has failed to fulfil its obligations under Article 30 of the 
EEC Treaty. 
 
Costs 
 
[55] Under Article 69(2) of the Rules of Procedure the unsuccessful party is to be 
ordered to pay the costs. Since the *812 Federal Republic of Germany has failed 
in its submissions, it must be ordered to pay the costs. 
 
Order 
 
On those grounds, THE COURT hereby: 
1. Declares that, by prohibiting the marketing of beers lawfully manufactured and 
marketed in another member-State if they do not comply with sections 9 and 10 
of the Biersteuergesetz, the Federal Republic of Germany has failed to fulfil its 
obligations under Article 30 of the EEC Treaty. 
2. Orders the Federal Republic of Germany to pay the costs. 

(c) Sweet & Maxwell Limited 
 
[1988] 1 C.M.L.R. 780 
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