Insurance Perspectives on Product Liability

Developments in recent years

· General trends

· The market

While there has been a lot of talk in recent years of a “liability crisis”, I don’t believe that Product Liability has been a serious problem, other than perhaps for a few products. Claims frequency is relatively low and most producers of most products are able to buy Product Liability cover without too many difficulties.
· Increase in consumer protection

This is against a trend, at a political level, towards an increase in consumer protection; all politicians seem to want to be champions of the customer. At a European level, this seems to be emerging as a requirement for compulsory insurance, presumably in the belief that liability insurance protects the victim whereas in reality, it is for the protection of the wrongdoer.

The General Product Safety Directive will also have an effect here; the intention is to ensure that producers only place “safe” products on the market. A safe product is one which, when used by consumers under normal or reasonably foreseeable conditions, provides a high level of protection for the health and safety of persons. It also places a responsibility upon producers and distributors to warn immediately the appropriate authority if they conclude they have placed on the market a product that is dangerous and they must also provide details of their response plan.

Producers will also be required to take “appropriate action” in the event of a crisis, including recalling the products and the warning of consumers. Failure to do so may result in the competent authority ordering a recall, as we saw earlier this year with the Sudan 1 recall for the numerous products containing the contaminated chilli powder.
· Compensation Culture?

Within the UK, there has been a lot of media coverage on whether or not there is a compensation culture. The claimant lawyers vigorously deny it but there does seem to be some political support for the theory that there is such a culture. 

Personally, it doesn’t really seem very important debating whether there is or isn’t a compensation culture. What is important to me is to ensure that we keep up to date with what is happening with claims frequency and cost and as far as Product Liability is concerned, I see very little evidence of an increase in claims activity. I believe it applies more to Public and Employers’ Liability.

However, the government has announced that it intends to clarify the law on negligence, to make clear that there is no liability in negligence for untoward incidents that could not be avoided by taking reasonable care or exercising reasonable skill. In other words, they will make it clear that accidents do happen that may not be the subject for compensation. 
· Effect of the EU Products Liability Directive

Within the EU, Product Liability law was harmonised following a Directive in 1985 that came into force in 1988. It took many years to introduce because of some fundamental differences in opinion between Member States in relation to various aspects – such as scope and defences - and to enable it to come into effect, these areas of difference were made optional.

The main aims of the Directive were to achieve the right balance between the interests of consumers and manufacturers.

· Consumer Protection Act 1987 

The Directive was introduced into the UK as the Consumer Protection Act 1987

· Has worked well

In general, the Directive has worked well. I am not aware of any situation whereby a genuine claimant has been uncompensated, there has not been a major impact on claim numbers and product development has not been stifled. I don’t believe it has actually had much of an impact on claim numbers or cost.
· Review 1999

A review of the Directive was undertaken in 1999, largely on the initiative of a MEP seeking to make a name as a champion of the consumer. A number of significant changes were proposed:

· To infer a causal relationship between the defect and the harm. In other words, to shift the burden of proof on to the producer to make him disprove the link

· The concept of market share liability if there is doubt over who produced the product causing the harm

· Remove the “State of the art” defence

· Extend the 10 year limitation period

· Compulsory insurance to support the regime

· The introduction of Class actions

· The inclusion of Real Estate within the scope of the Directive.

Fortunately, all of the proposals were rejected as there was no strong evidence that the Directive was not working efficiently and at the time, there was no desire to upset the balance of interests between consumers and producers. However, it was decided to review the Directive again 5 years later against specific studies considering a wide range of issues on the effectiveness and efficiency of the regime.

There is no doubt in my mind that had these changes been made, there would have been serious repercussions for insurers and therefore producers over both the cost and availability of insurance. 
· Review 2006

The 5-year review period meant that there should have been a further review in 2004. I am aware that the EU Commission has been doing some work in this area and has engaged consultants to research specific areas. While I haven’t seen any proposals yet, recent developments in the EU should sound alarm bells for both insurers and producers. A strongly pro claimant/consumer attitude has developed and it would not surprise me in the slightest if we were to see a return of many of the proposals or even taking them a stage further. I understand the Commission will present its proposals to the parliament during 2006.
· Problem Areas

While most producers are able to buy product liability insurance without too many difficulties, there are some problem areas. Many of the issues follow earlier activity in the USA and my opinion is that we should take note of what has happened in the USA. I believe that increasingly, UK lawyers are becoming more creative and have learnt from their American counterparts and are applying the same principles. Let us not forget that they are businessmen with the same ambitions as insurers, of growing their businesses and achieving greater profits.
· Pharmaceuticals

The consolidation within the pharmaceutical industry has meant that there are now very few companies producing “cutting edge” products but those that do exist are very large. This means that in the event of a drug related health problem, the joint and several liability regime means that most of these companies will be targeted for claims. They have been the target for a number of multi billion dollar class action lawsuits:

· Fen Phen

· Breast implants

· Vioxx

to name 3 only, there have been many more. Given their global nature, all will have a big presence in the US and most are now finding it very difficult to buy insurance, as minimum, very substantial deductibles are required.

· GMO

While discussions were taking place within the Parliament about the Environmental Directive, a number of MEPs expressed concerns about the environmental damage that can be caused by GMO. 

A group of MEPs have issued a report calling on the Commission to introduce specific laws establishing a basis for liability where there is co-existence of GM crops and natural crops. The report highlights the uncertainty that exists around the crops and whether or not there may be a problem with them. They also call on the Commission to require the liability regime to be supported by compulsory insurance.

It is because of the very uncertainty that insurers will find it very difficult to offer insurance products because we have nothing to base premiums and terms upon. Once again, we are faced with something that is probably uninsurable but for which the EU seems to think insurance will solve the financial consequences of future harm, should the crops cause problems. It may well be many years before anyone knows for sure whether or not the crops, or indeed all forms of genetic engineering, are safe. 

· Mobile phones

Radio waves are made up of electric and magnetic fields. Radio frequency (RF) fields are the waves which cellular telephones use as well as being produced by microwave ovens, AM and FM radio stations, TV transmitters, emergency radio services, aviation radar and most wireless applications.

As mobile phones are used, naturally, close to the body, the head absorbs some of the radio waves. This creates a measurable heating effect on brain tissue.

Scientists are studying the interaction of radio waves with human tissue by using computer modelling to investigate their distribution in the head. Studies indicate that the UK's handsets comply with current exposure guidelines – only (extremely) excessive use is raising question marks over safety.

NRPB guidelines are available which give restrictions on power absorption in the whole body and parts of the body. These levels are set so that direct biological effects due to heating are avoided. 

The only established biological effects of absorbing radio waves are due to partial or whole body heating, which can cause local damage to tissues or heat stress. At lower frequencies, currents may be induced in the body, which could influence the functioning of the nervous system.


Following a great deal of recent media publicity there has been a growing concern amongst the public, speculating on the effect on human health caused by radio frequency (RF) radiation generated by mobile phones and base transmitter sites. 

At present the majority of scientists are of the opinion that a link between long term exposure to EMF and health effects cannot be proven, except for very strong EMF. However, it is not possible to prove that there is no risk at all. 
· Tobacco

The health risks associated with tobacco are very well known and within some jurisdictions, has been the subject of extensive litigation. While the UK has constantly refused to accept liability upon producers, insurance for the health risk is pretty well unobtainable. 

· Alcohol

There is a concern that litigation related to the health effects caused by alcohol consumption will follow the route of the tobacco litigation and some insurers are restricting cover for the alcohol industry.

· Nanotechnology

Nanotechnology is a horizontal technology with potential applications in all branches of science and engineering. The opportunities and risks will be as diverse as the technologies themselves.

Materials consisting of particles that can be measured in nanometres have specific properties and demonstrate phenomena that cannot be observed in materials consisting of larger particles. This is because objects on the nanoscale have a huge surface area relative to their volume and thus, a higher number of surface atoms that have a higher reactivity than the atoms inside their object. This means that materials consisting of nanoparticles therefore generally have a higher reactivity than other materials.

I am not a scientist and I do not pretend to understand the science. However, I think I can understand that we are dealing with a new science that could take a number of years before any problems – if any – materialise.

The idea that new technology produces much smaller products is something I think we can all relate to – think of the early computers or mobile phones or calculators. Products become smaller to reduce weight, price and energy consumption. However, it is more difficult to understand the possible risks associated with something this small.

The truth is we really don’t know what new risks this technology may present. 

· We do not know how the human body will react to contact with these particles. 

· Human contact with these particles could be through inhalation with air swallowed, or from sprays, disinfectants, dyes and paints all of which give off fumes. The risks could arise from finished products or during the manufacturing process. In the case of spraying techniques used for coatings, large quantities of particles can be released as dust.

· Or they may enter the body through the skin. Scientists do not know if this is possible at this stage but it will be crucial to find out quickly as potential uses include cosmetics, shampoos, moisturisers and the like

· Products that can penetrate the body could present risks to sensitive and vulnerable organs of the human body such as the brain, the heart, lungs liver etc. If they can enter the lungs, they will be able to enter the bloodstream. We do not know how the natural defences of the body will deal with these particles and whether or not the body will reject them.

It is very difficult to offer insurance where there are so many unknown risks.

· The Precautionary Principle

The EU has issued a communication on the Precautionary Principle, which has been adopted by the Commission. Among its aims, the Communication seems to build a common understanding of how to assess, appraise, manage and communicate risks that science is not yet able to evaluate fully.  It also seeks to establish guidelines for applying the Principle. There is, however, no widely accepted definition of it but is generally accepted that the approach broadly advocates that a risk should not be entertained if harm is the likely result.

The Principle has already been adopted in relation to certain environmental concerns and the Rio Declaration from the Environment Summit of 1992 included reference to adopting the precautionary approach to protect the environment. The intention is to go beyond the environment and introduce it more generally.
· Liability

The Principle potentially poses a fundamental challenge to the conventional legal and political weight given to safety concerns and also to the extent to which we have come to rely on science to provide us with answers.

It would seem to support risk management and require producers to act on the basis of precaution – in other words, to take note of unproven allegations. In the case of risk assessments, the European commission proposes they should comprise of four components

· Hazard identification 

· Hazard characterisation

· Appraisal of exposure 

· Risk characterisation

The recommended approach is that wherever the information is inadequate, a cautious approach should be adopted. This may well lead to an exaggeration of real risks but is intended to ensure that risks will not be under estimated. 

It remains to be seen what impact this will have on liability. Certainly, being able to demonstrate that the risk assessments have been carried out and a cautious approach adopted where appropriate is likely to form a good defence. However, if this cannot be demonstrated, will a court decide that the defendant failed to exercise their duty of care?

In the case of mobile phones, this may mean to warn that children should not use the products.

· Burden of Proof

One of the considerations may be to shift the onus of proof and impose a duty of care upon those who produce the products. This is because the Principle would seem to shift the burden for producing scientific evidence on to the producer of the products.

· Defences

It seems that the Principle is being cited by some European politicians as a reason for reducing the defences that may be available under civil law. I am unclear on whether or not the Principle actually supports this but I cannot see how it will act as an incentive for risk management if the outcome of any litigation is exactly the same as for a company that disregards safety and risk management.

· Insurability of emerging risks

The Principle would seem to be going into dangerous waters by asking the question “what is an acceptable risk to society?” The decision would seem to be being placed on the shoulders of businesses whereas it looks to me much more of a political responsibility. It raises some fundamental issue, not the least for us being “what impact will the Precautionary Principle have on the insurability of emerging risks?”

What does the future hold?

It could be said we are at something of a crossroads with Product Liability insurance. It has generally worked quite well without too many serious problems either for insurers or for businesses. However:

· EU influences

The EU could disturb the balance of interests between producers and consumers when it announces it’s plans for the Directive

· Capital

The long tail legacy of problems such as asbestos will come into sharper focus, as the capital required to support the business will grow when new EU solvency rules are fully introduced 

· Shareholder pressure 

Shareholders become increasingly nervous about the risks insurers are accepting 

· Threat of new and emerging risks

The threat of new and emerging risks and the uncertainty presented by them could lead to narrower covers as liabilities potentially get wider. The question arises over to what extent insurers can respond to the technologies of the 21st century.


· Alternative solutions?

It may be that the traditional way of underwriting this business will need to be reconsidered. If insurers are to provide the protection that businesses need while at the same time protecting their balance sheets, a different approach will be needed.
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