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o prevent business practices from restricting trade, governments are consiciering

how best to cieveiop a gioiaai framework of competition rules. Formal proposais

have been made for Members of the World Trade Qrganisa’cion to undertake i)inciing
commitments to ban car’ceis, co-operate in international law enforcement and enforce
their competition laws in a non-ciiscriminatory manner. In this reiresi'iing and iligiliy
readable i)ooiz, ilowever, competition law practitioner Piiiiip Marsden finds that many of
these commitments are iiizeiy to prove irreievant, if not actuaiiy harmful. Ti’iey would add
noti'iing to - and could take much away from - commitments that aireaciy exist and have
preciseiy the same aim.

Pi-iiiip Marsden recommends that the discussion and negotiation of competition rules at
the WTO focus on the proi)iem that is most relevant to the interaction of trade and
competition poiicy. This is the frequent aiiegation that competition authorities are toierating
exclusive business arrangements that appear to exclude competitors, and foreign competitors
in particular. This aiiega’tion was at the heart of the Koc]a]e/Fuji Film trade case about
access to the Japanese marieet, and also underlies a continuing difference of view among
trade and competition authorities — particuiariy on either side of the Atlantic — about how
successful companies should be allowed to be. Piliiip Marsden anaiyses these differences
ti'irougil a colourful and insigiltfui examination of how the European Commission and
the American antitrust authorities reviewed the Boeing/McDonne// Doug/as and GE/
Honeywe// mergers.

He then examines trade poiicy proposals that have been made to address this ciivergence.
These recommend that WTO Members either change their competition poiicy anaiysis to
pay more attention to the impact that ‘efficient but exciusionary7 arrangements have on
trade, or simpiy introduce new reguia’cion to provide foreign companies with an improveci
position in their markets. Marsden’s groun(i—i)reaieing anaiysis expiains how such cilanges
would puii competition poiicy away from its core ciiscipiine of protecting merit-based

competition, tiiereloy (listorting the competitive process and the efficient and equitaioie
operation of the marizetpiace, without provi(ling foreign competitors with the meaningiui
access to new markets that Jciiey so (iesperateiy seek.

Marsden concludes isy ogering a framework of iegai and economic reasoning for the review
of exciusionary arrangements, and of their toleration i)y competition authorities, which
accords with the aims of both trade and competition poiicy. This will ileip the two often
conﬂicting aspects of trade and competition poiicy to iinaiiy work together to address
truiy harmful business conduct, without (lepriving truiy successful companies of the fruits
of their labours. As Lord Brittan says in his Foreword to the book, “Marsden’s tlzougktfu/
ana/ysis and origina/ and interesting positive proposa/s go well Leyonc] current tlzinking.
Competition oﬁ[icia/s, trade negotiators and clispute settlement pane//ists as well as academics
and the heads o][companies that are seeéing better access to ][areign markets will a//][mal this
book a]ysorbing and stimu/ating. It is based on a’eep know/ezjge and stucly and merits serious

consideration and discussion.”
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Competition Policy for the WTO is the first book to analyse the market implications of the proposals to impose trade rules on competition law enforcement, and "pro-
P W Y p prop P p ’ p

competitive' regulation on sectors directly, particularly in telecoms and distribution services. It forms part of our series of international trade law publications. Look out for
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other books in the series, such as Trade & Telecommunications, or the iorthcoming title Trade & Intellectual Property.
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